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PREFACE. 


In  this  Volume  will  be  found  copies  of  all  Acts  relating  to  the 
"  Torrens'  "  system  of  Conveyancing  in  force  in  the  Colonies  of 
Victoria,  New  South  Wales,  Queensland,  South  Australia,  Tas- 
mania, and  New  Zealand,  together  with  full  Inter-colonial  sectional 
references  and  cross  references,  the  same  being  indicated  by 
various  distinctive  letters  and  figures  at  the  end  of  all  sections 
where  such  references  are  deemed  of  value. 

At  the  end  of  this  Work  will  also  be  found  a  Digest  of  221 
*'  Land  Transfer "  Cases  decided  in  the  Supreme  and  Appeal 
Courts  of  the  above  Colonies  ;  and  having  visited  Brisbane,  Sydney, 
Melbourne,  Adelaide,  and  Hobart  for  the  express  purpose  of  their 
collection  in  May,  1887,  I  have  been  enabled  to  make  the  Digest 
as  complete  as  possible.  I  intend  half-yearly  (or  oftener  possibly) 
k>  publish  reports  of  all  future  Land  Transfer  decisions  in  the  six 
Colonies,  and  I  purpose  to  bring  out  the  first  number  at  the  close 
of  this  year,  which  will  contain  every  available  report  to  December 
31st,  1888.  I  shall  be  glad  if  all  interested  in  the  subject  matter 
of  the  work  will  put  themselves  into  communication  with  me,  and 
by  giving  early  notice  of  cases,  enable  future  reports  to  be  as 
complete  as  possible. 

Having  had  for  the  past  twelve  months  an  almost  daily 
acquaintance  with  the  Land  Transfer  Acts  of  the  various  Colonies, 
I  have  been  impressed  with  the  similarity  and  oneness  of  their 
main  provisions.  At  this  lime,  when  so  much  is  said — so  little 
done — as  to  Federation,  I  think  that  in  the  Torrens'  system,  as 
set  out  by  "  Statute,"  something  very  near  to  uniformity  could 
be  obtained  in  the  wording  of  the  Statute  Law  prevailing  in  all 
the  Colonies  on  this  subject. 

Some  Colonies  differ  from  others  geographically  and  in  other 
respects,  but  such  differences  could  be  provided  for  by  the  Act  of 
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each  Colony  being  in  two  parts,  the  first  to  contain  special  provi- 
sions to  apply  to  the  particular  Colony,  the  second  to  contain 
general  provisions  applicable  to  such  Colony,  in  common  with 
the  other  five.  The  value  of  cases  decided  in  the  Courts  would 
not  then  depend  on  the  construction  put  upon  the  wording  of  a 
Section  in  a  particular  Act,  but  would  affect  all  Colonies  alike, 
attaching  to  all  judicial  decisions  a  wider  influence.  An  immense 
lever  would  thus  be  given  to  the  System,  a  greater  value  to  the 
Reports,  and  the  Colonies  would  be  drawn  into  still  closer  union 
than  now. 

Should  this  suggestion  commend  itself  to  any  of  my  readers,  I 
shall  be  glad  to  take  such  steps  as  future  correspondence  or 
expression  of  opinion  shall  warrant. 

Lastly,  I  cannot  close  this  preface  without  thanking,  in  the 
warmest  terms,  Richard  Gibbs,  Registrar  of  Titles,  Melbourne ; 
E.  Grant  Ward,  Registrar-General,  Sydney ;  Thomas  Mylne, 
Registrar  of  Titles,  and  Wm.  Henry  Osborne,  solicitor,  Brisbane  ; 
Walter  Boyd  Tate  Andrews,  Registrar-General,  and  Harry  Bf. 
Taylor,  Judge's  Associate,  Adelaide  ;  James  W.  Whyte,  Recorder 
of  Titles,  Tasmania,  for  much  valuable  assistance,  advice,  and 
for  copies  of  Acts  and  "  Reports,"  the  latter  in  many  cases 
following  me  after  my  journey  to  each  city,  thus  enabling  me  to  do 
the  work  of  collecting  materials  in  a  comparatively  short  time  and 
at  less  expense  than  anticipated  at  the  onset ;  thanks  being  also 
accorded  to  Martin  James  Kilgour,  of  Christchurch,  for  valuable 
departmental  information.  At  the  same  time,  and  with  an  equal 
sense  of  gratefulness,  I  must  acknowledge  similar  help  from  James 
Meacham  Batham,  District  Land  Registrar  of  this  city,  who  has 
also  been  good  enough  to  read  over  the  introductory  matter  to  this 
work,  to  the  great  advantage  of  both  compiler  and  subscriber. 

W.  B. 

ChrUtehmrcht  New  Zealand^  June  30, 1888. 
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OB 


LAND  TRANSFER  "  SYSTEM 


OP 


CONVEYANCING  &  LAND  ALIENATION. 


The  "  Land  Transfer,"  OP  "  Torrens' "  system  of  land  alienation,  takes  its 
rise  in  South  Australia,  geographically  speaking,  the  "  Centralia  "  of  "  The 
Australias."      Mr.  Eohert  B.   Torrens   (afterwards  Sir  E.  E.  Torrens), 
its    acknoTvledged    originator,    taking    for    his     guide    "  The    Merchant 
Shipping  Act,"  a  formulary  statute  of  proved  capacity  for  dealing  with  Hittorr  of 
ships    and  shares   in    ships,  to  an  almost   infinitesimal   extent,  and  this,  rena "  ^i 
notwithstanding  that  no  specific  right  to  any  particular  part  of  a  ship  is 
nsoally  secured  to  a  shareholder,  and  hy  a  skilful  adaptation  of  the  law 
gOTeming  matters  of  so  distinctly  a  mohile  character  as  ships,  and  applying 
them  to  land,  usually  deemed  immobile,  he  so  far  succeeded  that  his  pebble 
cast  on  the  placid  waters  of  Conveyancing  in  1856,  has  caused  its  circle 
to  widen  out  again  and  again,  to  embrace  within  its  simple  and  clearly  AnatraUan 
defined  lines  first  one  and  then  another,  till  not  only  most  of  the  "  titles  "  who  hm 
in  the  Colonies  of  New  South  Wales,  New  Zealand,  Queensland,  South  lyatem 
Australia,  Tasmania,  and  Victoria  have  been  brought  within  its  area  and 
influence,  and  ambitiously,  perhaps,  but  for  their  real  good,  threatens  to 
secure  a  foothold  in  Conservative  England  and  Eepublican  France. 

To  Sir  Eobert  E.  Torrens,  therefore,  must  be  conceded  this,  at  least, 
tliafc  in  introducing  to  the  world  a  method  of  getting  rid  of  that  network  of 
"  symbolism  and  needless  intricacy,"  with  its  tons  of  parchment,  known  as  the 
English  Conveyancing  system,  in  favour  of  one  at  once  so  efficacious  and 
nmple  as  the  ''  Torrens  "  system,  he  not  only  deserves  well  of  his  countrymen^ 
bit  as  a  layman  has  succeeded  well  in  a  direction  where  none  but  a  legally 
trained  mind  could  have  been  expected  to  excel,  and  this  probably  in  a 
Oeature  never  anticipated  at  the  onset  even  by  himself « 


Digitized  by  VjOOQIC 


tern 


Till.  H^HIE  TOttBEKS   OE  LAJfTD  I'BAKSt'EB  8Y6TE1C. 

Object  of  The  "  Torrens,"  or  "Land  Transfer,"  as  contra-distingmthed  from  the 

the  **  Tor- 

87^  *'  old,"  or  "  general  conveyancing,"  system  of  land  alienation,  has  for  its 
object  the  simplification  of  titles  and  the  facilitating  the  procuration  thereof, 
and  is  a  substitution  of  title  by  "  registration "  for  title  by  "  deed,"  as 
under  the  "  old  "  system  a  "  transfer  "  duly  registered  (See  No.  3  Specimen 
Form  hereafter),  followed  by  a  certificate  of  title  (See  No.  4  Specimen  Form, 
post),  guaranteed  by  "  Q-ovemment,  being  substituted  for  the  old  Deed  of 
Conveyance. 

As  it  will  conduce  to  a  better  knowledge  of  what  has  been  stated  and 
will  hereafter  follow,  "  Specimen  Forms  "  of — 

(1)  A  simple  and  most  ordinary  English  conveyance  deed ; 

(2)  A  colonial  conveyance  (not  a  dealing  under  the  "  Torrens  " 
system  but  merely  No.  1  "  colonialised  ")  ; 

(3)  A  transfer  under  the  "  Torrens  "  system 
"With  No.  4.  the  certificate  of  title  granted  thereon 

Are  here  introduced  for  consideration  by  students  and  subscribers,  English 
as  well  as  colonial. 


Note. — In  the  following  form  the  words  oommencing  *' Together  with  all 
outbuildings  "  down  to  '*  John  Brock,  his  heirs  and  assigns*'  (where  first 
ooourring),  are  implied  in  Colonial  Conveyancing,  but  nevertheless  ar& 
usually  made  use  of  in  part  or  in  whole  notwithstanding  such  implica- 
tion. An  estate  in  fee-simple  is  presumed  against  a  grantor  unless  a 
contrary  intention  to  grant  a  less  estate  appears  by  express  terms  in  the 
Colonial  Deed  of  Conveyance. 
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£3  15b. 


SPECIMEN  FORM  No.  2.    1 
Colonial  Conveyance.       ) 

SUg  "D^h  ^^^^  ^^'  2^^^  ^^-^  of  February,  i888.     Betfatm  ^ZZ>-r4JW' 
"       *^  STAPYLTON,   of  the    City   of  Christchurch,   in    the 

Colony  of  New  Zealand,  Merchant,  of  the  one  part,  and  ERIC  SMITH, 
of  the  same  place.  Merchant,  of  the  other  part,  JKltnesMlJf  that  in  considera- 
tion of  the  sum  of  £^oo  paid  to  the  said  Aldam  Stapylton  by  the  said  JSric 
Smith,  the  receipt  whereof  is  hereby  acknowledged,  the  said  Aldam  Stapylton 
doth  hereby  convey  and  assure  unto  the  said  Eric  Smith  and  his  heirs  :  ^U 
that  parcel  of  land  situated  in  the  City  of  Christchurch  aforesaid,  containing 
~  by  admeasurement  twenty  perches  or  thereabouts,  being  part  of  the  town 
section  numbered  ^  on  the  map  of  the  Chief  Surveyor  of  the  late  Province 
of  Canterbury,  in  the  said  Colony,  setting  out  and  describing  the  town  lands 
in  the  said  City,  and  being  the  lot  numbered  j  on  the  plan  deposited  in  the 
Deeds  Registry  Office,  in  the  City  aforesaid,  as  No,  6.  SRil^  all  appur- 
tenances belonging,  ^rt  SRitittss  whereof  the  said  Aldam  Stapylton  hath 
hereunto  subscribed  his  name, 

ALDAM  STAPYLTON. 
Signed  by  the  above  named  Aldam  Stapylton  "> 
in  the  presence  of  j 

TINSLEY  BAREE,  Solicitor's  Clerk,   Christchurch. 

N.B. — It  will  be  seen  on  reference  to  the  above  mode  of  Conveyance 
that  in  consequence  of  reform  in  Colonial  methods  and  the  use  of  "  Implied 
Covenants"  (created  by  Statute)  that  precisely  the  same  result  is  here 
obtained  in  i88  words  (2  folios  44  words)  as  in  Specimen  Form  No.  i  with 
its  421  words  (5  folios  61  words),  the  parcels  in  each  being  numerically  the 
same. 


:.i 
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SPECIMEN  FORM  No.  3. 
Memo,  of  Transfer. 

"Torrens*"  System.    J  NEW  ZEALAND. 

FRANCIS  HENRY  ENGLAND,  of  Christchurch,  gentleman,  being 
-^  registered  as  the  proprietor  of  an  estate  in  fee-simple,  subject,  hov)ever, 
to  such  encumbrances,  liens,  and  interests  as  are  notified  by  memorandum 
under-written  or  indorsed  hereon,  in  all  that  piece  of  land  situated  in  the 
District  of  Christchurch,  containing  i  rood,  be  the  same  a  little  more  or  less, 
being  Lot  No,  203  on  the  plan  deposited  in  the  Land  Registry  Office, 
Christchurch,  as  No.  ^20. 

In  consideration  of  the  sum  of  £joo  paid  to  me  by  William  Brock,  of 
Christchurch,  ironfounder,  the  receipt  of  which  sum  I  hereby  acknowledge,  do 
hereby  transfer  to  the  said  William  Brock  all  my  estate  and  interest  in  the 
said  piece  of  land.  In  witness  whereof  I  have  hereunto  subscribed  my  name 
this  i8th  day  of  November,  188 1, 

FRANCIS  HENRY  ENGLAND. 
Signed  on  the  day  above  named  by ") 
the  said  F.  H,  England,  in  the  \ 
presence  of  ^ 

THOMA.S  BURRELL,  J.P.,  Christchurch, 

N.B. — Memos,  of  Transfer  are  on  paper,  usually  "draft "  size,  with  convenient  blanks, 
and  ample  marginal  instructions  and  directions  for  filling  in  same. 
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SPECIMEN  FORM  No.  4. 
Certificate  of  Title. 
Lin.  136. 


NEW  ZEALAND. 


Begisteb  Book, 

Vol.  78,  Folio  137. 


PURSUANT  to  Memorandum  of  Transfer  No.  17542  from  FRANCIS  HENRY 
■*  ENGLAND,  WILLIAM  BROCK,  of  Christchurch,  Ironfounder,  is  now  seized  of  an 
estate  in  feC'Simple,  subject  nevertheless  to  such  incumbrances,  liens,  and  interests  as  are 
notified  by  Memorial  underwritten  or  indorsed  hereon,  in  that  piece  of  land  situated  in 
the  District  of  Christchurch,  containing  i  rood  or  thereabouts,  bounded  as  appears  in  the 
plan  hereon  and  therein  coloured  green,  being  the  lot  marked  203  on  the  plan  depoiited  in 
the  Land  Registry  Office  as  Plan  420,  which  said  piece  of  land  is  part  of  the  Rural  Section 
marked  300  delineated  in  the  Public  Map  of  the  said  District  deposited  in  the  Ofice  of  the 
Chief  Surveyor,  originally  conveyed  the  twenty-eighth  day  of  June,  1852,  by  the  Canterbury 
Association  to  Joseph  Brittan. 

In  SZEltmsS  whereof  I  have  hereunto  signed  my  name  and  affixed  my  seal  this 
twentieth  day  of  March,  one  thousand  eight  hundred  and  eighty-two, 

J.  M.   WATERTON, 
District  Land  Registrar  of  the  District  of  Canterbury* 


Signed  the  20th  day  of  March,  i882yin  ") 
the  presence  of  J,  M.  Gorley,  ) 


f     BSAL.    j 


Mortgage  15452  produced  gth  January,  1883,  at  2.35  p,m. 
William  Brock  to  Robert  Donald. 

J.  M.  WATERTON,  D.  L.  R. 
Lease  No.  1702  produced  nth  October,  1883,  at  2.55  p.m. 
William  Brock  to  Robert  Donald. 

J.  M.  WATERTON,  D,  L.  R. 

Transfer  No.  25024  produced  10th  June,  1886, 
at  11 .30  a.in.  William  Brock  to  Pet«r  Parkin, 
of  ChriBtchurch,  gentleman,  and  John  Roberts, 
of  ChriBtchurch,  draper. 

J.  M.  WATEBTON,  D.  L.  B. 
Transfer  No.  26329  (Grant  of  Easement)  pro- 
duced 25th  April,  1888,  at  2  p.m.     P.  Parkin 
and  John  Roberts  to  Arthur  Komer,  of  Ghrist- 
churoh,  cook. 

J.  M.  WATEETON,  D.  L.  B. 
The  above  named  John  Roberts  died  2nd  May, 
1888.     Transmission  No.  256  to  Peter  Parkin 
as  surriving  joint  tenant,  produced  20th  Maj, 
1888,  at  2.10  p.m. 

J.  M.  WATEBTON.  D.  L.  B. 
Transmission  No.  260.  Probate  of  the  will  of 
Peter  Parkin  above  named,  who  died  21st  May, 
1888,  granted  to  Abraham  Parkin,  of  Sunnyside, 
wool  merchant;  produced  Slst  May,  1888,  at 
10.16  a.m. 

J.  M.  WATEBTON.  D.  L.  B. 
Mortgage  227^0  (Encumbrance)  produced  Slst 
May,  1888,  at  10.15  a.m.    Abraham  Parkin  to 
Edith  Mary  Brock. 

J.  M.  WATEBTON,  D.  L.  B. 
220  (Caveat),  produced  2nd  June,  1888,  at 
12.80  p.m. 

J.  M.  WATEBTON,  D.  L.  B. 

COMFILBB'S  NOTES  ON  ABOVE. 

The  flgnres  LIII.  185  are  "  depftrtmenUl  referenoes  to  prior  dealings." 

The  words  snd  flffnree  Tol.  78.  Folio  187,  to  the  right,  is  the  nnmber  of  the  '*  Title.*'  The  words  *'  all  the 
land  in  Begister  Book,  Vol.  78,  Foiio  137,"  being  sufficient  description  of  "parcels  "  to  carry  all  William 
Brook's  interest  on  a  sale. 

Transfer  N  o.  26024  is  a  **  settlement,"  and  is  so  entered  on  the  C.T.  Copy  can  be  deposited  in  office  for 
reference,  bni  no  note  made  of  same  on  Begister.    Beneficiaries  can  lodge  caveat  to  protect  their  interests. 

Transfer  No.  26829  demonstrates  the  mode  of  entering  grant  of  easement. 

Nos.  266  and  260  show  two  kinds  of  transmissions. 

Mortffage  22740  shows  manner  of  secnring  payment  of  an  annuity. 

No.  ao  is  a  oareat  to  prevent  deaUsga.  (This  would  go  on  Begister  onlty,  and  not  on  Oertifloate  of  Title.) 
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AbstfMts  of  Under  No.  1. — Inasmuch  ai  deeds  with  probates  and  other  recognised 
channels  of  title  constitute  the  owner's  title,  and  as  each  deed  leans  on  its 
predecessor  for  support,  each  of  such  deeds  form  a  link  only  in  a  chain,  the 
soundness  of  which  must  be  tested  on  each  transaction  by  a  re-examination 
of  each  link,  the  whole  chain  of  title  haying  to  be  again  tested  on  each 
transaction,  as  no  solicitor  (seeing  he  is  liable  to  his  client  in  damages  ii  the 
title  proves  to  be  defective)  can  rely  on  the  investigation  made  in  any 
former  transaction,  and  as  a  title  cannot  be  derived  by  investigation  merely, 
it  follows  that  to  such  a  state  of  things  there  can  be  no  finality,  while  the 
chain  having  a  link  added  with  every  fresh  transaction  can  only  increase  the 


owing  to  the  Colonial-made  members  of  this  profession  (who  are  usually  in 
the  majority,)  having  had  no  training  in  that  direction.  The  Colonial  method 
being  to  dispense  with  (1)  indenting ;  (2)  lengthy  recitals ;  (8)  lengthy 
parcels  ;  (4)  sealing  and  delivery  ;  (5)  livery  of  seisin  ;  (6)  "  lease  and 
release  ; "  (7)  reference  to  erections  on  land ;  (8)  receipt  for  consideration 
money  indorsed  ;  (9)  covenants  for  title  (same  being  implied  by  Statute)  ; 
(10)  equitable  mortgages  by  deposit  of  deeds ;  (11)  vendor's  lien  for 
unpaid  purchase  money  ;  (12)  right  of  tenant  for  life  to  commit  equitable 
waste  unless  expressly  permitted ;  (13)  merger  by  operation  of  law ;  (14) 
"  extinguishment  "  in  the  case  of  a  release  of  part  of  land  charged ;  (15)  all 
bars  and  restrictions  preventing  a  married  woman  from  dealing  with  her 
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knd  ipMitaHn  the  sftme  manner  as  if  single ;  (16)  implied  tenancy  from  year 
to  year  by  payment  of  rent;  (17)  shifting,  springing,  and  executory  uses,  a 
direct  conreyance  containing  every  limitation  without  the  intervention  of 
uses  being  substituted  ;  (18)  estates  by  wrong ;  (19)  "  power  to  re-enter  " 
in  all  cases  where  created  by  implication ;  (20)  division  where  action  for 
partition  usual,  sale  by  Supreme  Court  substituted  where  advisable; 
(21)  payment  of  mortgage  out  of  personal  assets ;  (22)  release  or  re- 
conveyance of  mortgages,  a  simple  receipt  endorsed  being  suufficient ;  (23) 
acknowledgment  of  married  women.  In  addition  to  the  foregoing  numbered 
1  to  23  inclusive  the  following  matters  are  made  law  by  Statute,  and  are  in 
force  in  New  Zealand  and  wholly  or  partially  so  in  most  or  all  of  the  other 
Colonies  touched  by  this  work,  viz ;  (24)  implied  covenants  may  be  negatived 
by  express  declaration ;  (25)  usual  covenants  in  mortgages,  leases,  or 
marriage  settlements  are  implied ;  (26)  foreclosure  prohibited ;  (27)  executor 
of  mortgagee   can  "  re-convey " ;    (28)  a   person  may  convey  to  himself 

provided  for  equitable  waste ;  (30)  dower 

B2)  claim 


jfthe"Tor- 

OMlMd 


aecqprted  and  certificate  of  title  granted,  and  that  sum  insures  your  title 
onee  and  for  ever  and  is  only  again  payable  when  the  land  is  transmitted 
by  settlement,  wiU,  or  intestacy,  and  we  thereby  and  thereafter  constitute 
ourselves  your  *  land  guardians '  and  *  insurer  of  title, '  and  as  such,  we  sweep 
away  *  abstracts  of  title  '  hitherto  costing  you  10s.  per  page  by  abolishing 
their  necessity,  as  also  the  expense  of  perusing  requisitions  on  title.  "We 
then  assist  you  to  transfer  or  deal  in  your  land  in  every  way  by  providing 
forms  of  transfer,  mortgage  lease,  settlement,  power  of  attorney,  and  other 
dealings  which  are  all  designed  to  express  your  meaning  in  the  plainest 
English  (See  specimen  form  No.  3),  you  complying  at  the  same  time  with 
the  simplest  rudimentary  provision  of  attaching  your  signature  to  every 
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dealing,  and  having  that  signature  properly  attested.  And,  moreoyer,  while 
under  the  old  system  you  can  register  almost  anything,  the  authorities  taking 
no  responsibility,  under  the  Torrens  system,  we  not  only  see  that  your 
transactions  are  consecutiye  and  regular  hut  that  your  stamping  is  correct 
and  your  powers  of  attorney,  and,  in  fact,  all  documents  are  in  proper 
form,  and  in  the  absence  of  fraud  fairly  chargeable  to  you,  the  registration 
of  the  transaction  is  in  effect  a  declaration  to  the  world  of  the  right  of 
yourself  and  others  named  therein  and  thereunder,  and  as  such,  is  protected 
by  Qoyernment,  who  thereupon  take  all  responsibility  as  concerning  title 
and  ey.erthing  else  after  registration  of  a  dealing,  and  this,  in  many  cases,  at 
a  cost,  including  your  solicitor's  fees,  stamp  registration,  and  other  out- 
pockets  not  exceeding  what  would  be  paid  for  a  short  abstract  of  title  alone 
under  the  *  old  system/  "  And  for  the  Torrens  system,  therefore  (shortly 
put),  and  in  detail,  we  claim  the  following  undoubted  advantages  : — 

(1)  That  every  benefit  possible  under  the  "  old  system  "  is  embraced  by 
it  with  the  added  advantage  of  registration  of  the  title  itself. 

(2)  That  abstracts  and  investigations  of  prior  title  are  unnecessary. 

(8)  That  titles  prospectively  are  rendered  as  simple  as  possible  by 
reason  of  there  being  no  prior  title,  to  harass  vendor's  or  purchaser's, 
same  being  guaranteed  by  Government  as  unimpeachable  and 
therefore  perfect. 

(4)^  That  purchasers  have  therein  an  assured  (and  therefore  the  highest) 
security,  and  as  a  consequence,  a  more  saleable  commodity. 

(5)  That  the  form  used  for  various  dealings  are  of  the  simplest  wording 
and  character. 

(6)  That  the  Government  guarantee  of  title  tends  to  favour  this  class 
of  landed  security,  and  therefore,  to  lower  the  rate  of  interest 
payable  by  mortgagors  of  such  lands,  it  being  a  notorious  fact 
that  banking  institutions  look  with  disfavour  on  titles  under  the 
old  system. 

(7)  That  large  estates  can  be  divided  and  subdivided  with  greater 
ease,  and  more  readily,  cheaply,  and  assuredly. 

(8)  That  frauds  are  well  nigh  impossible  under  the  system,  as  certifi- 
cates of  title  show,  by  memorandum  endorsed,  all  registered 
transactions  afiecting  the  estate. 

OiiadTM.    Whereas  it  may  be  said  of  the  old  system  that : — 
««SS"  »yu  (1)  It  tends  to  constant  complications. 

**"  (2)  It  is  certainly  expensive. 

(3)  It  often  causes  great  delay  in  acquiring  title. 

(4)  It  gives  no  satisfactory  guarantee  to  a  purchaser  of  his  title. 
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The   fee«   charged  for  bringlDg  land   under  the  proTisions   of  the  BeMonabia. 
'^Torrens"  BjBtem  are  reasonable.     Where  the  land  has  been  granted  to 
applicani  direct  from  the  Crown,  and  none  of  the  land  dealt  with,  the  fee 
is  only  26.  in  Tasmania  or  5s.  in  Victoria,  and  in  the  other  Colonies  more  or 
Ims,  taking  their  relatiye  size   into  consideration ;  where  the  title  of  the 
1      i^plicant  is  any  other  than  Crown  granted  a  fee  ranging  from  ten  shillings 
^     for  a  £200  to  £2  lOs.  for  a  £500  or  larger  transaction  is  charged.    This, 
Vi^ded  to  one  halfpenny  in  the  £  assurance  is  aU  applicant  has  to  pay  to 
ncare  the  advantages  of  the  system,  and  to  these  charges  he  has,  of  coarse, 
Ids  solicitor's  costs  to  pay  in  addition,  if  one  is  employed,  which,  howeyer, 
ii  not  always  necessary. 
f  Haying  now  stated  some  of  the  leading  features  and  advantages  of  the 

"Torrcns  "  system,  a  few  lines  added  explanatory  of  the  following  incidents 
tlereof ,  in  alphabetical  order,  will  be  found  to  be  of  interest,  viz. : — 

1   Administration  of  Act  and  Machinery.  iiioid«nt«of 

2.  Brmging  Land  under  Act. 
8.  Caveats. 

4.  Certificates  of  Title. 

5.  Creditor's  Bights. 

^  6.  Deprivation  of  Land. 

t  7.  Easements. 

8.  Husband  and  Wife. 
'  9.  Insolvency. 

10.  Joint  Proprietors  and  Tenants  in  Common. 

11.  Leases. 

12.  Mortgages  and  Charges.     , 

13.  Powers  of  Attorney. 

14.  Begistration  Abstracts 
15:  Settlements. 

16.  Title  of  Proprietor. 

17.  Transfers. 

18.  Transmissions. 

19.  Unregistered  Listruments, 

Administration  of  the  "Torrens"  or  ''Land  Transfer"  Act  in  each  Administn. 
colony  is  usually  carried  out  in  one  public  or  central  office  in  New  Zealand,  maofaineij 
there  being  an  office  in  every  Provincial  District.  In  New  South  Wales, 
South  Australia,  Queensland,  Tasmania,  and  Victoria  the  central  system 
prerails  with  its  one  head  office,  the  business  outside  available  distances 
heing  conducted  by  agents  and  correspondence  with  such  head  office.  The 
writer  is,  however,  of  opinion — colonial  prejudices  entirely  apart — that  the 
New  Zealand  principle  is  the  best,  because  designed  to  be  the  most  popular ; 
tbe  system    being   of  ready  access    to    everyone,  thus   minimising    the 
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Chief 
Offlocr 


Exaininen 
ofTitlM 


opportunities  for  fraud  on  the  department  by  reason  of  the  Begistrar,  from 
his  local  position,  having  a  close  and  daily  knowledge  both  ef  titles,  dealings, 
and  persons,  as  well  as  the  other  advantages  derived  from  Provincialism  as 
opposed  to  Centralism. 

The  "  Chief  Officer  "  is  usually  styled  "  Commissioner,"  "  Registrar,*'  or 
''  Eecorder  of  Titles."  He  is  assisted  by  the  necessary  clerical  staff,  and  par- 
ticularly by  "  Examiners  of  Titles,"  who  are  usually  barristers  or  solicitors, 
or  both.  These  are  appointed  for  the  purpose  of  ascertaining  the  state  of  titles 
submitted,  and  on  which  registration  under  the  Act  is  applied  for.  They 
have  power,  if  need  be,  to  call  for  abstracts  of  title,  and  whether  made  thereon 
or  on  the  "  Eegister  "  affecting  any  property,  they  can  make  requisitions  on 
the  titles  disclosed.  The  deeds  relating  to  the  land  are  surrendered  for 
cancellation  if  the  land  is  brought  under  the  Act,  otherwise  they  are 
returned  to  applicant ;  as  also,  if  they  relate  to  other  land,  in  such  case 
being  previously  marked — "  cancelled  "  as  to  the  land  brought  under  the 
Act.  On  the  Examiner  of  Titles,  therefore,  devolves  the  responsibility  of 
determining  what  titles  shall  pass,  and  what  dealings  shall  be  registered. 
Power  is  also  given  to  the  department  in  addition  to  what  has  been  or  will 
be  stated  hereafter ; — 


t«lp«wen 


(1)  For  the  rectification  of  errors. 

(2)  For  summoning  witnesses,  who  may  be  examined  and  on  refusal 
punished  for  contempt. 

(3)  For  selling  (or  altering)  forms  of  dealings,  &c.,  <fcc. 

(4)  For  stating  a  case. 

(6)  For  the  surrender  of  certificates  (if  issued  in  error  or  incorrect) 
for  cancellation  or  rectification. 

(6)  For  inspection  of  documents. 

(7)  For  entering  caveats. 

BSeord^      The  books  for  entering  transactions  and  dealings  are  simple  in  character 
and  few  in  number,  being  usually — 

(1)  An  Application  Book  containing  particulars  of  all  applications  to 
bring  land  under  the  Act. 

(2)  A  Eegister  Book  containing  duplicates  of  all  certificates  issued. 

(3)  A  Journal  containing  particulars  and  notes  of  lands  brought  under 
the  Act,  and  of  instruments  registered. 

(4)  Nominal  Index  of  persons  who  are  entitled  to  any  interest  in  land 
under  the  Act. 

These  books,  with  the  usual  receipt  and  other  routine  books,  with  all  instru- 
ments presented  for  registration  form  the  working  machinery  or  materials 
of  the  system. 
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This  is  a  simpler  matter  than  to  minds  non-accustomed  to  Colonial  Con-  Bringing 

Iftnd  under 

Teyancing  would  at  first  appear.  All  the  six  Colonies  touched  hy  this  work  Act 
baring  heen  **  constituted  "  within  the  last  seventy  years,  viz. : — ^Tasmania  in 
1825;  South  Australia,  1834  ;  New  Zealand,  1840 ;  New  South  Wales,  1841 ; 
Victoria,  1850,  having  till  then  formed  part  of  New  South  Wales;  Queens- 
land, 1859.  Matters  of  Conveyancing  prior  to  1825  were  few  and  simple  in 
character,  no  doubt  increasing  with  population  in  point  of  numbers  as  time 
advanced,  in  every  colony ;  "  Crown  Grants  "  being  the  earliest  reliable 
root  of  title,  and  most  generally  met  with.  In  1856,  the  "  Torrens  *'  system 
sprang  up,  and  rapidly  grew  to  be  most  popular,  till  first  one  colony  and 
then  another  has  adopted  it.  All  titles  derived  from  the  Crown  (or  other- 
wise) prior  to  the  date  of  the  first  of  any  Colonial  Land  Transfer  Acts  being 
brought  under  the  system  at  the  option  of  the  title  holder  or  proprietor. 
All  land  Crown  granted  after  such  datefit-umtoB,  and  oap  only  bQ  so -d^gtt 
niA,  being  usually  under  it  ah  initio^  and  can  only  be  so  dealt  with.  Thus, 
year  by  year,  the  "  holdings  "  under  the  "  old  "  are  getting  less  and  less 
in  number,  and  are  rapidly  being  swallowed  up  in  the  "Torrens  "  system. 
Any  person  may  apply  to  bring  land  under  this  Act  who  is  either : — 

(1)  Proprietor  in  fee.  '  Who  may 

(2)  Tenant  in  tail  or  any  person  entitled  to  a  life  estate.  brSgUnd 

^   '  '^   ^  under  the 

(3)  Holder  of  equitable  or  other  title.  "Torrens" 
Forms  of  application  are  supplied  which  must  contain  : — 

(1}  Applicant's  name  and  address.  Partiouiars 

(2)  Nature  of  estate  held. 

(3)  Situation  of  the  land  to  be  affected. 

(4)  Contents  or  area. 

(5)  Rights-of-way,  privileges,  easements,  rights-of-water,   lights,   and 
appurtenances. 

(6)  Plan  of  land  showing  boundaries. 

(7)  Value  of  land  and  all  erections  thereon. 

(8)  Particulars  of  title,  number  of  sections,  rural,  town,  or  suburban. 

(9)  Numbers  and  particulars  of  all  mortgages,  charges,  liens,  leases, 
and  other  interests  affecting  the  land. 

(10)  Names  of  tenants  or  occupiers,  and  whether  tenancy  by  possession, 
lease,  or  agreement,  and  whether  adverse  to  applicant  or  not. 

(11)  Names  and  addresses  of  adjacent  owners,  so  far  as  known. 

(12)  List  of  deeds,  documents,  &c.,  lodged  with  application. 

(13)  Whe  i  !ier  any  other  deeds  in  custody  or  control  of  applicant. 

To  applications  the  following  remarks  also  apply  : — 

(14)  Trustee  applicants  must  secure  beneficiaries'  consent,  unless  they  Trustee 
have  clear  power  of  sale  and  disposal.  appUowte 
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(15)  Life  tenants  must  secure  remainderman  and  reversioner's  con- 
currence. 

(16)  Guardians  of  minors  and  committee  of  lunatics,  or  person  of 
unsound  mind,  must  apply  in  the  names  of  the  in  wards  respec- 
tively. 

(17)  Agents  holding  power  of  attorney  and  authority  to  sell,  must 
apply  in  name  of  principal. 

(18)  Mortgagee  must  consent  to  mortgagor's  application,  which  should 
state : — 

(i)  Sums  owing  on  mortgage,  and  mortgagor's  name,  address, 
and  calling, 
(ii)  Rate  of  interest  and  dates  when  payable, 
(in)  Date  of  mortgage,  when  principal  repayable. 

"Where  a  mortgage  is  to  be  paid  off  when  bringing  land  under  the  Act, 
a  reconveyance  is  not  necessary,  the  words  "Received  from  the  within-named 
A.B.,  the  sum  of  £  ,  in  full  discharge  of  all  principal  moneys,  and 

interest,  secured  by  the  within  mortgage.   Witness  E.F.,"  being  sufficient  if 
written  on  the  application. 

A  mortgagee  can  also  consent  to  the  application,  adding  words  to  the 
effect  that  mortgage  is  paid  off  and  discharged,  and  so  secure  the  same  end. 

If  money  is  advanced  in  contemplation  of  land  being  brought  under 
the  Act,  the  matter  can  in  simple  words  be  so  stated  at  the  foot  of  the 
application,  when  either  the  deeds  or  certificate  of  title  will  be  held  till 
mortgage  duly  registered  on  behalf  of  the  proposed  mortgagee. 

(19)  In  case  land  is  leased  the  following  matters  should  be  furnished : — 

(i)  The  term  of  lease, 
(ii)  Bent  and  date  when  payable, 
(in)  Lessee's  name,  address  and  calling. 

(it)    Whether  there  is  a  covenant  or    right  to  purchase,   and 
amount  of  purchase  money. 

(v)  Period  when  rights  or  covenants  to  be  exercised. 

(20)  Applicants  at  any  time  before  grant  of  certincate  can  by  writing 
direct  that  certificate  of  title  shall  be  handed  to  a  purchaser  or  other 
person,  same  only  being  subject  to  stamp  duty  as  on  a  conveyance 
or  other  transaction,  and  of  which  such  direction  is  in  the  stead  of. 

(21)  Joint  tenants  or  tenants  in  common  desiring  to  apply  and  partition 
can  sign  a  memorandum  setting  out  by  plans  what  area  shall  be 
allotted  to  each.     (See  also  under  "  Joint  Tenants.") 
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Careats  are  of  two  kinds,  and  may  be  defined  as  notices  to  the  Etegistrar  OaTMts 
forbidding  the  registration  of  dealings  (1)  against  the  bringing  of  land 
under  the  Act ;  (2)  against  dealings  after  land  has  been  brought  under  the 
Act.  The  former  must  be  lodged  within  the  time  fixed  by  advertisement, 
notifying  that  the  claim  to  bring  land  under  Act  will  lapse  unless  prosecuted 
with  effect  within  the  statutory  period.  The  latter  are  usually  lodged  for 
the  protection  of  lessees,  mortgageeB,  encumbrancees,  or  others,  pending 
completion  of  their  particular  securities,  &c.,  Ac.  Caveats  are  of  use  also 
to  restrain  trustees  in  dealing  with  landed  interests,  whether  contrary  to 
the  terms  of  their  trusts  or  impliedly  so,  and  are  for  use  in  all  cases  where 
improper  dealings  in  the  nature  of  fraud  by  registered  proprietors  are 
anticipated  or  feared.  Lapse  of  time  is  no  objection  to  a  caveat  lodged  by 
or  on  behalf  of  a  beneficiary  or  cestuique  trusts,  such  being  only  got  rid  of 
by  an  order  of  the  Supreme  Court  or  other  properly  constituted  authority. 

If  W.B.,  in  Specimen  Form  No.  4,  sells  all  the  land  therein  named,  a  c«rtiflc»t« 
...  .        •ttat^e 

transfer  form,  as  in  No.  3,  is  signed  and  a  memo,  recorded  in  the  Eegister 

Book,  and  again,  on  proprietor's  copy   (see  No.  4  aforesaid),  the  record 

alone  on  such  certificate  placing  the  purchaser  in  the  same  position  as  the 

seller  theretofore  occupied.     But  if  only,  say,  one-eighth  acre  of  W.B.'s 

land  is  sold,  that  portion  only  is  delineated  and  described  in  the  transfer ; 

the  transfer  is  noted  on  the  register,  and  on  the  proprietor's  certificate, 

which,  however,  is  not  given  to  the  purchaser,  but  a  fresh  certificate  issues, 

the  old  certificate  being  then  surrendered  for  cancellation,  but  can  be  left  at 

the  Land  Transfer  Office,  and  operated  upon  as  to  the  balance  unsold,  or  a 

fresh  certificate  for  such  balance  issued  if  desired.     Thus  it  will  be  seen 

that  the  proprietor  of  a  freehold  estate,  without  being  cumbered  with  piles 

of  deeds  and  a  "  dubious  past "  or  "  uncertain  future,'*  by  way  of  a  set-off 

for  his  covenant  tor  quiet  enjoyment,  as  under  the  old  system,  has  on  the 

contrary  but  one  parchment  to  demonstrate  his  right  to  the  land,  but  which 

assures  him  a  perfect  title,  behind  which  he  need  not  go,  and  cannot  if  he 

desires  it,  except  in  case  of  fraud,  as  shown  hereafter. 

The  Forms  3  and  4,  made  use  of  for  illustration,  are  (names   being 

changed)  full  copies  of  documents  now  on  the  Register  in  the  Colony  of  New 

Zealand,  and  they  differ  in  no  material  respect  from  documents  of  similar 

purport  in  the  other  six  colonies.     It  so  happens  that  No.  3  form  is  a 

transfer  of  a  small  section,  part  of  a  suburban  estate,  cut  up  and  sold  in 

building ^plots,  but  whether  the  vendor  to  W.B.  derived  title  by  grant  from 

the  Crown  or  otherwise,  so  long  as  his  whole  estate  passed  by  sale  to  W.B., 

one  simple  transfer,  followed  by  certificate  of  title,  in  favour  of  W.B.  suffices. 
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The  position  is  the  same  with  W.B.  had  his  purchase  been  of  a  large  estate 
instead  of  a  section  only.  If  a  person  cuts  up  and  sells  his  estate  in 
building  lots  all  he  has  to  do  is  to  deposit  an  approved  plan,  ^hich  is 
numbered  and  referred  to  as  D.P.  No.  (Deposit  Plan  No.  )  and  work 
from  that. 

rights^"  Eeal  estate  whether  under  the   "  Torrens  "   system  or  the  "  old  "  is 

assets  for  payment  of  debts  of  every  description,  and  executors  have  power 
to  sell  the  same  for  the  purpose  of  discharging  liabilities,  and  all  interests 
of  a  registered  proprietor,  not  being  of  a  fiduciary  nature  can  be  taken  in 
execution  and  sold  for  payment  of  debts.  All  powers  also  which  a  debtor 
might  have  executed  in  his  own  favour,  can  be  exercised  by  the  Sherifi"  whose 
signature  will  also  pass  the  debtor's  estate,  after  sale  as  provided  by  the 
Statute  Law  of  the  different  Colonies.  Registration  again  of  the  writ  must 
be  effected  against  all  interests  sought  to  be  bound  by  it,  but  satisfaction  of 
writ  when  established  can  be  entered  on  the  Register  Book. 

tionofUnd  The  main  object  and  great  value  of  the  "  Torrens  "  system  being  fixity 

of  tenure,  and  perfection  of  title,  it  follows  that  to  maintain  this  character 
in  its  fullness  anil  entirety,  the  provisions  relating  to  deprivation  of  land  and 
the  remedies  afforded  a  sufferer  thereon  should  be  (as  they  are)  most  clearly 
defined.     Any  person  deprived  o£  any  estate  or  interest  in  land  : — 

(1)  In  consequence  of  fraud,  or  Registrar's  mistake,  or  misfeasance  or 

that  of  his  clerk  or  oflBcers  ;  or, 

(2)  Through  bringing  such  land  under  the  Act ;  or, 

(3)  By  registration  of  another  person  as  proprietor ;  or, 

(4)  Error,  misdescription  or  omission  in  any  certificate,  or  in  any  entry 

on  the  register. 

May  bring  action  against  some  person  to  be  nominated  in  manner  provided 

by  Statute  as  defendant ;  or, 
8ff^8t  (^)  -^g^i^s*  ^^©  person  on  whose  application  land  was  brought  under 

^om  the  Act ;  or, 

(2)  Against  the  person  through  whom  such  erroneous  registration  was 

made ;  or, 

(3)  Against  the  person  who  acquired  title  through  fraud,  error,  omission 

or  misdescription. 
Porohasew  Provision  is  made  for  the  protection  of  purchasers  and  mortgagees  bond 

gagees  pro-  Jide  toT  Valuable  consideration,  and  gives  to  the  party  aggrieved  full  compen- 
sation and  relief  out  of  the  Assurance  Fund,  so  long  as  he  shall  have  acted  in 
perfect  good  faith  and  bond  jide^  and  has  failed  to  secure  satisfaction  in  any 
other  manner. 

ExoeptionB  Breaches  of   trust  or  improperly  using  peal  of  Council  or  Corpora- 

tion, or  the  registration  of  a  dealing  executed  by  person  under  legal  disability 
unless  disclosed  on  instrument,  form  no  ground  for  action  against  the 
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Assurance  Fund,  and  all  actions  against  the  said  fund  must  be  commenced 
within  sii  years  from  the  time  right  of  action  first  accrued,  or  within  six 
years  after  any  legal  disability  came  to  an  end. 

Easements  though  not  registered  affect  land ;  and  under  the  word  • 
"Land"  are  now  usually  included,  not  only  easements  themselves,  but 
generally  all  corporeal  as  well  as  incorporeal  hereditaments,  and  they  can,  as 
well  as  rights  of  road,  way  or  water,  be  effected  by  deed  in  simple  form  and 
registered.  "WhereTer  an  easement  is  created  for  use  with,  or  annexation 
to  land,  the  Eegistrar  enters  a  memorial  thereof  upon  the  folium  of  the 
Begister  Book  relating  to  such  land. 

Married  women  and  the  status  they  occupy  in  most  or  all  of  the  Colonies  HwbMd 
have  been  the  subject  of  much  controversy,  difficulty,  and  doubt,  but  as  it 
has  now  for  some  time  been  held  that  under  the  "  Torrens  "  system,  apart 
from  the  Married  Women's  Property  Acts  of  the  various  Colonies,  that  the 
transfer  or  other  dealing  of  a  married  woman  is  sufficient  without  acknow- 
ledgment or  her  husband's  sanction  or  concurrence  in  any  shape,  and  as  she 
may  dispose  thereof  by  will,  her  rights  as  woman  as  well  as  wife,  appear 
under  this  system  to  be  independent  of  her  condition. 

In  the  event  of  bankruptcy  of  a  proprietor  there  should  be  produced  insoWenoj 
to  the  Eegistrar  or  other  proper  officer  authentication  thereof  by  production  ruptoy  ' 
of  an  office  copy  of  the  appointment  of  the  trustee,  together  with  an  appli- 
cation by  such  trustee  to  be  registered,  which  on  being  done,  enables  him  to 
bold  the  estate,  subject  to  the  same  equities  as  the  insolvent  theretofore  held 
the  same,  any  interest  of  a  proprietor  which  the  trustee  disclaims,  need  not 
be  the  subject  of  transmission,  and  the  like  of  estates  of  which  he  neglects 
to  be  registered  proprietor  in  the  like  manner. 

A  joint  tenancy  or  tenancy  in  common  can  be  registered.  A  proprietor  joint  ten- 
ia common  having  the  title  to  his  undivided  share,  and  power  of  disposal  tSoLlcj  i 
independently  of  his  co  (registered)  proprietors.  Joint  proprietors  are  not  * 
each  deemed  seized  per  mie  et  per  tout,  they  together  form  the  "  proprietor,'* 
all  must  concur  therefore  in  a  dealing.  The  survivors  in  case  of  death  of  one 
or  more  of  such  can  deal  as  if  all  were  living  and  to  the  like  effect,  but  the  legal 
representatives  of  any  deceased  proprietor  is  entitled  to  the  interest  of  such 
deceased  proprietor.  If,  however,  the  certificate  of  title  bears  the  words 
*'  No  Survivorship  "  indorsed  it  is  otherwise,  the  survivors  taking  all  benefits. 
The  like  indorsement  is  also  made  by  the  Registrar  in  the  case  of  all 
transfers  for  public  purposes,  and,  as  we  shall  see  hereafter,  in  the  case  of 
''  trusts,"  the  like  indorsement  prevails,  thus  preventing  a  less  number  than 
those  registered  dealing  with  the  land  except  on  special  order  by  a  Judge  of 
the  Supreme  Court  or  other  competent  authority  in  that  behalf.  The  practice 
differs  somewhat,  however,  in  various  Colonies.  Reference  should  be  made, 
therefore,  to  each  Colony's  system  for  the  particular  practice  prevailing  in 
wjy  Colony. 
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Leases  may  be  made  fdr  a  life  or  lives,  or  for  more  than  three  years 
(when  for  less  than  three  years  a  lessee  can  lodge  his  lease  and  protect  himself 
to  some  extent  by  caveat).  Forms  are  provided  which  do  not  materially  differ 
in  substance  from  leases  under  the  old  law ;  and  to  obviate  verbiage  the  system 
gives  a  special  significance  to  such  words  as  "shall  paint  outside  every  alternate 
year,"  "  paint  and  paper  inside  every  third  year,"  and  will  "  fence/*  and 
"cultivate,"  and  "  will  not  cut  timber,"  and  "  will  not  without  leave  assign 
or  sublet,"  will  not  use  as  a  shop,"  and  "  will  not  carry  on  ofEensive 
trades."  The  use  of  "  implied  "  covenants  also  cuts  down  the  length  of  the 
lease  to  still  simpler  proportions,  and  bind  both  lessor,  lessee,  and  their 
transferors  and  representatives.  The  lessee's  covenants  are:— (1)  To  pay 
rent ;  (2)  rates  and  taxes ;  (3)  to  keep  and  yield  up  in  repair  (accidents, 
storms,  and  reasonable  wear  and  tear  excepted).  Lessor's  covenants  are : — 
(I)  "To  enter  and  view;"  (2)  to  re-enter  on  nonpayment  of  rent  or 
breach  of  covenants,  or  repairs  not  made.  ^Luy  implied  covenants  may  be 
modified  or  negatived  by  express  declaration,  and  are  deemed  "  several "  not 
joint. 

A  lease  may  be  surrendered  by  the  word  "  surrendered  "  being  indorsed 
thereon  and  dated  and  signed  by  lessor  and  lessee,  and  an  entry  will  be  made 
thereof  on  the  Register,  or  also  in  the  case  of  recovery  of  possession  in  legal 
form,  on  satisfactory  proof  thereof  to  the  Registrar;  but  when  a  lease  expires 
by  effluxion  of  time  no  entry  need  be  made. 

A  transferee  is  "  impliedly  "  bound  to  perform  all  lessee's  covenants  and 
to  indemnify  him  fiom  the  consequences  of  a  breach  thereof.  Upon  a 
transfer  of  land  subject  to  lease  a  transferee  has  the  same  rights  as  the 
original  lessor. 

Mortgages  are  drawn,  completed  and  registered,  and  have  efEect  much 
in  the  same  manner  as  they  have  under  the  English  system,  except  that 
simple  forms  are  adopted  and  significance  given  to  groups  of  words  or 
sentences,  as  in  the  case  of  leases  before  mentioned.  There  are  implied 
covenants  in  the  mortgage  for — (1)  Payment  of  interest;  (2)  for  keeping 
in  repair ;  (3)  for  right  to  re-enter.  Any  other  covenants  can  be  specially 
inserted,  such  as  provision  for  instalments  and  the  like. 

A  mortgage  is  discharged  by  simply  indorsing  a  Memo  of  Receipt  for  the 
money  secured,  dated,  signed,  attested  and  registered.  If  the  mortgagee  is 
out  of  the  Colony,  and  no  one  capable  of  giving  receipt  for  mortgage  money 
at  "  redemption  date,"  the  principal  and  interest  can  usually  be  paid  to  the 
Colonial  Treasurer,  and  on  the  production  of  his  receipt  the  Registrar  will 
enter  memo  of  release  on  the  Register  Book. 

If  the  mortgagor  make  default  for  six  months  in  the  payment  of  prin- 
cipal or  interest,  or  in  observance  of  any  covenant,  the  mortgagee  can  sell 
usually  after  one  month's  notice  in  writing  to  the  mortgagor,  or  left  at  his  last 
known  place  of  abode,  or  on  the  mortgaged  premises.      The  sale  may  be  by 
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private  contract  or  auction,  and  advertised.       A  mortgagee  can  distrain  for 

arrears  to  the  extent  of  rent  owing  by  the  tenant  or  occupier,  and  he  has 

ordinary  remedy  of  a  landlord  as  against  his  tenant.     Foreclosure  is  not  Foredoaore 

permissible  as  under  the   old  system ;  but  in  lieu  thereof  a  mortgagee, 

after  six  months  default  of  his  mortgagor's,  may  require  the  Registrar  of 

the  Supreme  Court  to  conduct  a  sale,  after  advertisement  thereof,  of 

the  hereditaments  under  mortgage  at  which  the  mortgagee  can  purchase,  S^jJ^^^er 

which,  if  he  do,  the  hereditaments  are  transferred  to  him  free  from  all  equity 

of  redemption. 

The  rights  of  mortgagors  and  mortgagees  being  distinct  and  separately  J^^|j 
confined  to  each  transaction  there  is  no  consolidation  of  securities  allowed 
under  the  Torrens*  system,  the  doctrine  of  "  tacking  "  having  no  effect. 

Sub-mortgages  can  be  registered,  the  sub-mortgagee  or  "  chargee  "  l^;"®**" 
being  deemed  a  transferee,  subject  to  the  terms  of  such  sub-mortgagee  or 
chargee  express  and  implied. 

Attention  is  directed  to  a  form  of  "  Memo  of  Transfer  and  Creation  of 
Charge  "  in  the  Queensland  Act,  pages  157,  167,  and  which  might  with 
advantage  be  adopted  in  all  the  other  colonies,  being  concise  and  well  adapted 
to  cases  where  there  is  a  sale,  and  part  of  the  purchase  money  remains  on 
mortgage. 

"  Charges  "  under  the  Torrens'  system  are  brought  into  use  to  secure  ohargea 
annuities  charged  upon  land.  They  have  the  significance  of  **  rent  charges"  ohMges 
under  the  old  system,  and  can  be  securely  effected. 

Inasmuch  as  a  very  large  number  of  transactions  take  place  by  or  under  Powers  of 
powers  of  attorney,  it  follows  that  dealings  of  every  sort  are  registered  **"*^ 
when  so  executed,  but  the  powers  themselves  must  be  filed,  being  previously 
executed  subject  to  such  formalities  as  are  prescribed  by  the  different 
Colonial  Acts  in  that  behalf.  A  power  deposited  in  the  "  Land  Transfer  " 
or  "Deeds  Eegistration  "  (old  system)  department  will,  so  long  as  it 
remains  in  force,  apply  to  land  dealt  with  under  both  systems,  two  powers 
not  being  deemed  necessary  in  order  to  deal  with  land  under  each  system, 
whether  such  be  at  the  same  time  or  otherwise. 

Any  registered  proprietor  who  may  wish  to  deal  with  his  interest  in  Regi»tr»tioii 
land  outside  the  Colony  can  procure  what  is  called  a  "  registration 
abstract "  (forms  of  which  will  be  found  appended  to  different  Statutes 
hereafter),  which  when  granted  enables  him  to  transfer  or  de^  with  his 
land  or  interest  therein  outside  of  the  Colony.  The  Registrar  notes  the 
granting  thereof  in  the  Eegister  Book  and  on  applicant's  certificate  of 
title,  which  when  done,  no  transfer  or  other  dealing  affecting  the  subject 
matter  of  such  registration  abstract  can  be  registered  by  the  Registrar  till 
the  surrender  of  such  abstract  or  the  loss  or  destruction  thereof,  proved 
satisfactorily,  except  in  case  of  the  proprietor's  insolvency.  The  effect  of 
*  registration  abstract  is  that   entries  are  thereon   made  of  any  and  all 
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transactions  by  the  registered  proprietor  and  to  the  like  effect  as  if  on 
the  Register  Book.  When  the  abstract  is  surrendered,  all  necessary 
entries  in  it  are  copied  into  the  Eegister  Book,  and  the  abstract  cancelled. 

Lost  When  a  grant  or  certificate  of  title  is  lost  or  destroyed,  or  so  obliterated 

gnats,  WT- 

tificates,  Ac.  as  to  be  practically  useless,  a  fresh  certificate  will  be  granted  on  satisfactory 
proof  of  such  loss  or  destruction  of  applicant's  right  thereto,  and  that  such 
loss  or  destruction  has  not  been  wilful.  The  Titles  Commissioner  or  Supreme 
Court  have  power  to  investigate  all  cases,  when,  if  found  after  inquiry 
to  be  satisfactory,  a  fresh  grant  or  certificate  of  title  will  be  issued  upon 
such  terms  as  to  the  Court,  Commissioner,  or  other  proper  authority  shall 
be  deemed  expedient. 

Notwithstanding  that  no  notice  of  trusts,  express,  implied,  or  construc- 
tive, can  be  entered  in  the  Eegister  Book,  a  proprietor  can  make  settlement 
of  his  lands  in  remainder  or  in  tail  as  formerly  (subject  to  the  bar  against 
perpetuities)  and  declare  trusts  of  his  land,  both  under  "  the  old  "  and 
Torrens*  system  in  the  same  document.  The  deed  mast  clearly  set  out  the 
land  affected,  and  a  copy  can  be  deposited  (but  not  registered)  for  safe 
custody  and  reference. 

The  settlor  may  apply  that  the  entry  or  words  "  no  survivorship  "  be 
inserted  in  the  transfer,  when  to  two  or  more  persons,  and  the  Registrar 
thereupon  inserts  the  same  iu  the  Register  Book  and  marks  the  certificate 
of  title  to  the  like  effect,  the  effect  of  such  entry  being  that  no  dealing  by 
a  less  number  than  two  (or  the  number  of  persons  named  in  the  transfer) 
will  be  allowed,  except  by  order  of  the  Supreme  Court,  or  other  constituted 
authority.  A  beneficiary  can  seek  protection  against  improper  dealings  by 
caveat  as  before  mentioned,  and  under  the  "  Torrens,"  alike  with  the  '*  old  " 
system,  a  proprietor  will  be  compelled,  if  need  be,  properly  to  carry  out  his 
trust  and  to  perform  all  the  equitable  obligations  incident  to  his  position 
as  trustee. 
Titteof  It  is  clear  from  the  whole  purport  of  the  Act,  that  the  registered 

proprietor 

proprietor  of  land  or  any  estate  or  interest  therein,  is  fully  entitled  thereto  as 
*•  against  the  world,"  subject,  of  course,  to  such  encumbrances,  liens,  estates, 
and  interests  as  may  be  notified  on  the  folium  of  the  Register  Book,  but  free 
from  all  ofher  encumbrances  except  the  estate  or  interest  of  a  proprietor 
claiming  under  a  prior  grant  or  certificate  duly  registered,  and  except  in  the 
case  of  errors,  omisbions,  or  misdescriptions  concerning  the  land,  or  the 
description  thereof  in  any  certificate ;  every  proprietor  is  entitled  to  a 
certifica!;e  of  title  on  which  all  dealings  are  entered.  The  entries  made  by  the 
Registrar  on  the  duplicate  when  produced  should  correspond  with  those 
on  the  certificate,  and  both  should  show  exactly  the  state  and  extent  of 
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proprietors  interest.  (See  Specimen  Form  No.  4,  ante),  A  certificate  is 
eyidence  of  all  matters  therein  stated,  and  is  conclusive  as  to  title,  subject  as 
heretofore  stated.  No  action  for  possession  or  for  recovery  of  land  will 
therefore  be  possible  of  success  against  a  registered  proprietor  except : — 

(1)  Bj  a  mortgagee  against  a  mortgagor  in  default. 

(2)  By  a  lessor  against  a  lessee  in  default. 

(3)  By  a  person  deprived  of  his  land  or  interest  therein  by  fraud, 

directly  chargeable  to  the  proprietor. 

(4)  By  a  person  deprived  of  or  claiming  land  included  in  a  certificate 

of  title  by  misdescription  of  land  or  boundaries,  defendant  not 
being  a  transferee  or  deriving  title  bona  fide  from  a  transferee. 

(5)  By  a  registered  proprietor  claiming  under  like  title,  but  prior  in 

date  to  defendant's. 

In  all  other  cases  production  of  the  register  or  certified  copy,  and  the 
memorandum  thereon  is  held  in  all  courts  to  be  an  absolute  bar  or  estoppel 
to  action  against  the  registered  proprietor  or  lessee,  any  rule  of  law  or  equity 
^:     to  the  contrary  notwithstanding. 

A  specimen  Form  of  Transfer  (No.  3),  has  been  inserted  principally  for  Transfers 
the  benefit  of  English  subscribers,  and  students  colonial  and  otherwise.  The 
proprietor  of  an  estate  in  fee  simple  can  transfer  his  estate  in  fee  for  life  or 
in  remainder,  if  the  whole  of  his  land  be  transferred  no  new  certificate  is 
necessary,  if  part  only  alienated  the  certificate  is  cancelled  as  to  the  part 
sold,  and  a  new  certificate  issued  for  the  balance  in  hand.  The  proprietor, 
however,  of  any  mortgage  charge  or  lease  may  transfer  the  same  according 
to  the  forms  supplied  in  the  various  Acts,  such  transfers  must  be  signed  and 
attested  with  the  different  formalities  of  execution  in  force  in  the  particular 
Colony  where  the  dealing  is  to  be  registered,  "  regibtration  "  not  the  execution 
of  the  transfer  being  the  highest  test  of  the  transaction,  it  follows  that 
every  dealing  must  be  registered,  or  it  will  pass  no  estate  or  interest.  Eegis- 
tration  is  simply  entering  a  memorandum  of  any  and  every  transaction  on 
the  folium  of  the  Eegister  Book  of  which  the  certificate  of  title  is  a  dupli- 
cated copy.  All  transfers  have  the  same  effect  as  deeds  of  a  like  nature, 
words  of  limitation  and  covenants  for  title  or  usual  in  any  particular  case 
being  implied.  Husbands  may  transfer  to  wives  and  wives  to  husbands,  any 
one  person  to  himself  and  another,  in  short  perfect  freedom  of  disposal 
prevails,  subject  only  to  simple  but  equitable  and  proper  rules,  all  being 
carefully  laid  down  by  Statute  Law,  and  expressed  in  the  plainest  terms. 
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Transmii.  The  term  transmission  means  the  acquirement  of  title  to  or  interest  in 

BiOM 

land  consequent  on  the 

(1)  Marriage  of  a  proprietor  ;  or  his 

(2)  Bankruptcy ;  or  by  death ;  under 

(3)  WiU;  or 

(4)  Intestacy. 

In  the  case  of  death,  particulars  thereof,  supported  by  proper  proof, 
duly  authenticated,  and  stating  whether  deceased  died  intestate  or  otherwise; 
in  the  case  of  a  will  by  the  probate  or  office  copy  of  the  will ;  and  in  case  of 
intestacy  by  letters  of  administration  being  produced  to  the  Registrar. 

In  the  case  of  marriage  of  a  female  proprietor  her  marriage  must  be 
noted  on  the  Register,  and  authenticated  by  proof  produced  to  the  Registrar 
in  the  shape  of  certificate  of  marriage,  accompanied  by  a  request  or 
declaration  in  support. 

In  the  case  of  bankruptcy,  before  the  estate  can  be  dealt  with,  proof  of 
the  appointment  of  trustee  in  bankruptcy  should  be  forthcoming. 

(1)  Probate,  (2)  letters  of  administration,  (3)  certificate  of  marriage, 
and  (4)  appointment  of  trustee  are,  therefore,  the  four  matters,  one  of 
which  at  least  is  necessary  to  be  procured  as  the  groundwork  of  a  transmis- 
sion. It  is  also  usual  for  the  executors,  or  trustees,  administrators,  married 
persons,  and  bankruptcy  trustee  in  the  above  several  cases  to  make  formal 
application  to  the  Registrar  to  have  particulars  of  their  acquisition  of  title 
entered  on  the  Register  Book.  Such  applications  are  usually  accompanied 
by  affidavits  "in  support,"  which,  when  completed,  the  Registrar  notes  the 
particulars  desired  in  the  Register  Book,  and  the  several  matters  are  there- 
fore completed  and  the  several  persons  duly  registered  as  proprietors. 

Provision  is  also  made  for  registration  of  appointment  of  new  trustees 
under  will  or  settlement,  and  is  effected  by  transmission. 
Unregis.  (1)  Crowu  rights  derived  under  Crown  grants  ; 

tered 

interesta  (2)  Occupant's  rights,  whether  in  adverse  possession  or  otherwise ; 

(3)  Easements,  such  as  rights-of-way,  water,  light,  &c. ; 

(4)  Rates  unpaid ; 

(6)  Licences  to  use  dams,  races,  mills,  reservoirs,  under  Acts  relating 
to  gold  fields ; 

May  be  defined  to  be  the  most  important,  if  not  the  only,  unregistered 
interests  affecting  land  against  which  intending  purchasers  should  effectually 
guard  themselves,  by  making  inquiry  into  ^requisition  on  the  title  prior  to 
negotiations  for  completing  a  purchase. 

Readers  are  referred  to  copies  of  each  and  all  Acts  for  further  or 
particular  details  of  working  under  the  "  Torrens  "  system,  and  to  the  full 
and  comprehensive  Digest  for  Inter-colonial  decisions. 
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Mortgage,  Discharge  of 

75 

Intere^  Meaning  of 

54,55 
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Mortgagee         ...                ...     54,55,74,75,76 

I«ne  of  Certificate 

67 

Mortgagee,  Absent 

75 

Mortgagee  may  be  Purchaser 

74 

Jdnt-Applioation,  when  Necessary 

57,58 

Mortgagee,  Meaning  of 

64^55 

Joml  and  Several  Covenants 

83 

Mortgagee  of  Leasehold,  Liability 

76 

Jomt-Tcnants    ... 

64,65 

Mortgagee  of  Lease,  Rights 

76 

Judgment  for  Moneys  obtained  by  Fi»ud 
Judge's  Powers  as  to  Rules 

88 
91 

Mortgagee  Protected 
Mortgagee,  Sale  by 

90 
74 

Mortgagee  v.  Mortgagor,  Action 

65 

Laches*  Effect  of 

89 

Mortgagee's  Absence,  Payments  on 

76 

Land,  Applications  to  bring  under  Act 
Land  Brokers   ... 

57 

Mortgjgee's  Consent           ...                 57,58,71 

92 

Mortgagee's  Distress  for  Rent 

73 

Land  Brokers*  Bond 

92 

Mortgagee's  Possession  after  Default     ... 

72,73 

Land  Brokers,  Penalty 

92 

Mortgagee's  Power  of  Distress 

73 

Land  Brokers'  Power,  Register 

92 

Mortgagee's  Receipt  Sufficient  Discharge 

74 

Land  for  Roads,  Definition  of 

85 

Mortgagee's  Remedies  for  Recovery  of 

Land,  Meaning  of 

54,55 

Premises    ... 

76 

Land,  Berenue  Beoeiver'B  Receipt 

54,55 

Mortgages,  Buildmg  Societies,  App.  C. 

96 

Digitized  by  VjOOQIC 


xxxiy. 


NEW   ZEAlllKD — GENERiX  nTDKX. 


Mortgagor,  Meaning  of 

Mortgagor's  Application 

Mortgagors,    Pajment    in    Absence    of 

Mortgagee... 
Mortgagor's  Bights  before  Sale 

Native  Instruments,  Execution 
Native  Land,  Special  Proyisions 
Neglect  to  Register 

New  Certificate  for  Balance  Land  Unsold 
New    Certificate    for    Portion  of   Land 

Transferred 
New  Certificate,  when  not  Necessary    ... 
No  Liability,  Officers 
Nonsuit  of  Plaintifls 
No  Survivorship,  Effect  of  ... 
Notice 

Notice,  Caveat  ... 
Notice  of  Action 
Notice  of  Application,  Posting 
Notice,  Service  of 
Notice  to  Mortgagor  before  Sale 
Notice,  when  of  no  Effect   ... 

Oath,  Administration  by  Registrar     ... 

Oath,  Valuator's 

Offences  ...  ...  ..t 

Offences,  Prosecution 
Officers,  Civil  Servants 
Officers  not  Personally  Liable 
Offices,  Holding  Conjointly... 
Order  of  Court  Vesting  Estate 
Order  of  Service  of  Notices ... 
Original  Grantee's  Application 
Original  Grant,  Surrender  of 
Outstanding  Interests 
Owners,  Beneficial  Status    ... 

Particulars  of  Warrant  of  Title 

Past  Proceedings 

Penalty,  Land  Brokers 

Penalty,  Non-production  Instruments  ... 

Penalty,  Refusing  to  Surrender 

Penalty,  Unlawful  Charges... 

Perjury 

Perjury,  Punishment  for     ... 

Person  of  Unsound  Mind,  Application  ... 

Plaintiff's  Liability  for  Costs 

PlaintifTs  Nonsuit 

Plan  of  Land  applied  for    ... 

Plan  of  Land  Deposit,  Dealing 

Plan  of  Subdivision  to  be  Deposited     ... 

Power  of  Attorney 

Power  of  Attoniey,  Deposit  of 

Power  of  Attorney,  Fraud,  Deposit 

Power  of  Attorney,  Seal  Unnecessary  ... 

Power  of  Registrar  on  Sale  ... 

Power  of  Sale,  Exercise  of  ... 

Powers,  Surveyor- General   ... 

Printed  Forms  ... 

Probate,  Grant  of  in  Colony 

Procedure  Caveats 

Procedure  on  Transmission... 


FAGB. 

54,55 
57,58 

75 
73 

84 
56 
64 
69 

69 
69 
94 
89 
78 

87,89 
81 

87,88 
59 
59 
73 

89,90 

86 
93 
91 
94 
56 
94 
56 
71 
59 

58,59 
79 
64 

57,58 

57 
95 
92 
86 
68 
93 
92 
92 
57 
88 
89 
58 
85 
85 
82 
82 
92 
82 
74 
73 
85 
93 
77 
81 
77 


Procedure,  Rules  of 

Procedure  under  Registration  Abstract... 
Proceedings  on  Return  of  Abstract 
Proceedings  under  Acts  Repealed 
Proprietor,  Meaning  of 
Proprietorship,  Evidence  of 
Prosecute,  Beneficiaries'  Right  to 
Prosecution,  Offences 
Protection  of  Mortgagee 
Protection  of  Purchaser 
Provisional  Certificate 
Provisional  Certificate,  Effect  of 
Provisional  Registration 
Provisional  Registration,  Act  Applies  to 
Provision  when  Register  Closed 
Public  Reserve  Holder's  Application     . . . 
Public  Reserve  Trustees,  Application    ... 
Punishment  for  Felony  and  Perjury 
Purchase  Money,  Application  of 
Purchase,  Right  of 

Questions,  Examiner  of  Titles 
Questions,  Registrar-General 

RealJustice    ... 

Recovery  of  Premises,  Mortgagee's 
Remedies  .. 

Re-entry,  Lessor's 

Refusing  to  Surrender 

Register,  Certified  Copy  of... 

Register,  Constitution  of     ... 

Register  of  Titles 

Register  Open  for  Search     ... 

Register,  Production  of 

Registered  Proprietor 

Registered  Proprietor  Defined 

Registered  Proprietor,  Estate  Paramount 

Registered  Proprietor  may  Deal  under 
Power  of  Attorney 

Registered  Proprietor  Protected 

Registered  Proprietor  Right  to  Certificate 
of  Title      ... 

Registrar,  Appeal  from  to  Supreme  Court 

Registrar,  Caveats 

Registrar,  Discretionary  Powers  of 

Registrar,  Documents,  Cancellation 

Registrar,  General  Appeal  to 

Registrar- General  may  Submit  Questions 

Registrar-Qeneral,  Meaning  of 

Kegistrar-Q^neral,  Powers  ... 

Registrar-General,  when  Arbitrator 

Registrar  not  Bound  to  Produce  Register 

Registrar  Power  to  Bring  Land  under  Act 

Registrar  Requires  Instruments  for  in- 
dorsement ... 

Registrar  Requires  Instruments  for  In- 
formation ... 

Registrar,  Sale  by 

Registrar,  when  a  Trustee  ... 

Registrar's  Duties  and  Powers  on  Sale  ... 

Registrar's  Liability  for  Costs 

Registrar's  Misfeasance 

Registrar's  Questions  ...  ... 


PAOE. 

91 

79 

79 

95 

54,55 

67 

78,79 

94 

90 

89,90 

68,69 

68,69 

62 

63 

62,63 

57,58 

57,58 

92 

74 

71 

90,91 
91 

64 

76 
72 
68 
62 
62 

60,61 
62 
94 

64,65 
60 
65 

82 
65 

66 
90 
66 
94 
86 

90,91 
91 

54r55 
92 
90 
94 
59 

86 


74 

78 
74 
87 
87 
90 


Digitized  by  VjOOQIC 


ITEW  ZEALAITD — GEKEEiiL  BitDEX. 


XXXV* 


PAGE. 

FAGB. 

Registrar's  Begiatration  Abstract 
R«giatration  Abstract,  Proceedings 

;9 

Tenants  in  Common,  Separate  Cer- 

79 

tificates      ... 

GQ 

Registration,  Certificate  of  Title 

60 

Time,  Extension  of 

26 

Regbtration,      Claimant's,       Transmis- 

Title Deeds,  Cancellation    ... 

60 

sion  

76 

Title  Deeds,  Custody  of      ... 

76 

Registration,  Crown  Grant,  when    not 

Title  Deeds,  Distribution    ... 

63 

Necessary  ... 

60 

Title  Deeds,  Surrender  of  ... 

68 

Registration,  Evidence  of    ... 

61 

Title  Guaranteed 

57 

Registration  of  Deeds 

60 

Title  in  Substitution  of  Crown  Grant   ... 

66 

Registration,  Titles 

60 

Title,  when  Guaranteed 

65 

Registration,  Transfer 

75 

Transfer  by  Mortgagee 

74 

Rejection  of  Anplication     ... 
Remainderman  8  Concurrence  on  Appli- 

68,59 

Transfer  by  Registered  Proprietor 

69 

Transferee's  Rights 

70 

cation 

57,58 

Transfer  of  Fee,  Surrender  on 

79 

Remedy,  Civil  and  Criminal 

92 

Transfer  of  Lease 

70 

RomoTal  of  Caveat 

81 

Transfer  of  Mortgage 
Transfer  of  Part  of  Land    ... 

70 

Rent,  Mortgagee's  Liability  for 

76 

69 

Repels 

94 

Transferor's  Application,   No  Survivor- 

Retention  of  Htle  Deeds     ... 

60 

ship 

78 

Reversionary  Estates,  Creation 

70 

Transfers.       See    alto    '*  Instruments," 

Reversioner's  Concurrence  ... 

67,58 

"Deeds"    ... 

69 

Reversion  not  Extinguished 

60 

Transfer,  Registration  of    ... 

75 

Revocation,  Licensed  Land  Brokers 

92 

Transmission 

76 

Right  of  Mortgagee  of  Lease 

76 

Transmission,  Application  ... 

77 

Right  of  Purchase 

71 

Transmission,  Bankruptcy  ... 

77 

Rights  of  Transferee 

70 

Transmission,  Claimant's  Registration  ... 

76 

Roads,  Land  for 

85 

Transmission,      Deceased      Proprietor's 

Rules  of  Procedure 

91 

Freehold    ... 

77 

Transmission  Defined 

2 

Sale  by  Mortgagee 

74 

Transmission,  Particulars  of 

76,77 

Sale  hy  Registrar 
Sale,  Fees  to  Elegistrar 

74 

Transmission  to  Lessor 

77 

75 

Transmission  to  Mortgagee  on  Lessor's 

Sale,  Validation  of 

74 

Bankruptcy 
Trustee's  Indemnity 

77 

Schedule  of  Instruments  as  Desired      ... 

58 

78,79 

Seal  of  Office,  Registrar      ... 

56 

Trustees  Joint  Proprietors  ... 

78 

Separate  Account,  Assurance  Fund 

87 

Trusts 

78 

Severalty  Applications 
Signature  of  Instruments    ... 

57,58 

Trusts,  Public  Reserves  Registry 

95 

83 

Trusts,  Supreme  Court,  Powers  as  to     ... 

70 

Single  Certificate  in  Lieu  of  Several 

68 

Sole  and  Separate  Use,  Application 

57,58 

nnimpeachable  Certificate 

67 

Solicitor's  Appointment 

56 

Unincorporated  Building  Societies 

96 

Stamping  Instruments 

62 

Unlawful  Charges,  Penalty  on 

93 

Status,  Legal  Representations 

93 

Unsound  Mind,  AppUcation  of  Guardian 

Subdivision,  Plans  to  be  Deposited 

85 

of               ... 

57,58 

Summons  to  Registrar  to  Appear 

90 

Supreme  Court,  Order  for  Production  of 

Validation  of  Dealing  under  Power 

Deeds 

60 

of  Attorney 
Valuation  by  Valuator 

82 

Supreme  Court,  Power,  Lost  Deeds 

63 

87 

Supreme    Court,    Power,    New    Certifi- 

93 

cate 

68 

Value  of  Land,  how  Reckoned 

89 

Supreme  Court,  Powers  and  Trusts 

70 

Variation  from  Scheduled  Forms 

93 

Supreme  Court,  Powers,  Surrender  Cer- 

Verification of  Instruments. . . 

84,85 

tificate 

68 

Void  Certificate 

67 

Supreme  Court  Procedure,  No  Survivor- 

ship 

78 

Warrant  not  Necessary,  when 

67 

Surrender  Certificate  for  Fraud,  Error, 

Warrant  of  Title  to  Registrar 

57 

&C. 

67 

West  Coast  Settlement  Leases 

64 

Surrender  of  Lease 

71 

When  Registrar  may  Bring  Land  under 

Surrender  of  Original  Grant 

79 

Act 

59 

Surrender  of  Title  Deeds    ... 

58 

Who  are  Competent  Witnesses 

83 

Surveyor-General,  Meaning  of 

64,55 

Who  may  apply  to  Bring  Land  under 

Surveyor-General,  Powers  ... 

85 

Act 

69 

8arveyor<^^eneral  to  be  licensed 

85 

Wife's  Registration  jointly  with  Husband 

77 

Digitized  by  VjOOQIC 


xxxn. 


HEW  ZEAXiAirD — OEIfE&AX  INDEX. 


Withdrawal  of  Application... 
Withdrawal  of  Careat 
Withholding  Issue  of  Certificate 


PAGE. 

59 
81 
67 


Witnessing.    See  "Attestation.* 
Wrongful  Caveat,  Damages  for 
Wrongful  Betaining  Certificate 


FAGB. 

81 
67 


Index  to  Forms. 


Bring  Land  under  Act 

it  Consent 

aents 


ding     Lands     Being 
f  Act     ... 
Registration 
Land  Registrar  taking 


of  Grant 

tto 

Tenant  Against 


PAGE. 

96 
102 
103 


100 
100 

103 
97 
95 
101 
102 
101 


king.    See  '*  Certificate." 


of  Licence 


its.    See  **  Corenants." 

s"Memo." 

0  ... 


102 
102 


101 


PAGE. 

Land  Broker's  Charges    ...  ...  103 

Lease.     See  "  Memo." 

Licence  Renewal,  Covenant  for  102, 103 

Memo,  of  Incumhrance      ...  ...  99 

Memo,  of  Lease  ...                 ...  ...  98 

Memo,  of  Mortgage                ...  ...  98 

Memo,  of  Transfer                ...  ...  97 

OfTensiye  Trades,  Covenant  Against  102 

Faint  and  Paper  Inside    ...  ...  101 

Paint  Outside   ...                 ...  ...  101 

Power  of  Attorney               ...  ...  100 

Publican's  Business,  Covenant  Against...  1C2 

Registration  Abstract         ...  ...  100 

Registration,  Caveat  Against  ...  100 

Revocation  Order                ...  ...  100 

Shop,  Covenant  Against  Using  as  a  ...  102 

Sub-lotting  without  Consent  ...  102 

Timber  Cutting            ...  ...  102 

Transfer  of  Mortgage,  Lease,  Ac.  ...  99 

I'ransfer.     See  *'  Memo." 


Digitized  by  VjOOQIC 


QUEENSLAND 


General  Index. 


FAOB. 

Abolition,  Equitable  Jurisdiction        166,  167 
Abbreriated  Form  Ooyenauts  128,  129 

Absconding        ...  ...  ...        147 

Absent  Mortgagee  ...  ...  12 

Abstract,  Cancellation         ...  ...        139 

Abstract,  when  Bequisite     ...  Ill,  112 

Accounts,  Rendering  Registrar-General  148 

Acknowledgments,  Married  Women        140,  141 
Acknowledgments,  Memo  of,  Indorsed    140,  141 
Action  against  Registrar-General  ...        145 

Action,  Discontinuance        ...  ...        146 

'  Action  for  Breach  of  Corenants  ...        129 

Action,  Notice  of  ...  145,  146 

Action  Recovering  Damages  145,  146 

•  ~  *  132,  144,  145 


133 
109 
163 
172 
169 
169 
113 
135 
109 
163 
165 


Action,  Who  may  Bring 
Adminutration,  Production  of  Letters  of 
Address  Caveator,  Notice    ... 
Adjudication,  Insolvencj     ... 
Administration  Order 
Administrator,  a  Trustee 
Administrator  of  Land,  Appointment 

Advertisement  of  Application  112, 
Agents,  Power  of  Sale 
Altering,  Fraudulently 
Annulled,  Transmission 
Appeals,  Licensed  Surveyor... 
Applicant,    Duties    of.  Deposit    Instru 

ments          ...                 ...  Ill,  112 

Applicant  may  Summons  Registrar  114,  115 

Applicant,  Original  Grantee  ...         112 

Applicant,  Withdrawal  Application  ...         115 

Application,  Devisee's  Certificate  133,  184 

Application,  Notice  of  how  given  ...         113 

Application  Notice,  Publication  of  113,  114 

Application,  Proceeds  of  Sale  ...         161 

Application,  Transmission   ...  ...         163 

Application,  when  to  be  Advertised  ...         112 

Application,  Withdrawal     ...  ...         115 

Apply  for  Renewal              ...  ...         169 

Appointment  Master  of  Titles  ...        110 

Appointment,  New  Trustees  ...        131 

Appointment,  Registrar- General  ...        108 

Appraiser  Defined               ...  ...        158 

Appraiser  Sworn                  ...  ...         158 

Apprehension  Warrant        ...  ...         146 

Appropriation,  Proceeds      ...  ...        123 

Argument  of  Case,  Counsel...  ....         115 

Aswsssment  Yalue,  Improvements  165,  166 

Assignee,  Elected                 ...  132,133 

Assignee,  Official  and  Elected  132,  133 

Assign  or  Sub-let,  Short  Covenants  127,  128 

Assurance  Fund,  Investment  118,  119 

Assurance  Fund,  Liability  of  165,  166 

Assurance  of  Title,  Percentage  ...        118 

Attestation  Documents        ...  108,  158 


Attestation 

Attorney-General,  Notice  on 
Attorney,  Power  of,  Sale  Under 
Authori^  to  Register 
Award,  Expenses 
Award,  payment  of 


FAOl. 

141 
145,  146 
136 
148 
147 
145,  146 


Balance,  Certificates        ...  ...  120 

Bankrupt<^  (See  also  Insolvency)  ...  122 

Beneficial,  Owners,  Trustees  123,  124,  130 

Bill  of  Encumbrance  ...  ...  107 

Bill  of  Mortgage  ...  107,  128,  124 

Bill  of  Mortgage,  Equivalent  ...  162 

Breach  of  Covenants  ...  ...  129 

Buildings,  Destruction         ...  ...  163 

Building  Society  Mortgages...  ...  161 

Business,  Publican's  in  Orderly  Manner  128, 129 

Canoellation,  ...        137,  139,  144 

Cancellation,  Abstract  ...  ...  139 

Cancellation,  Entry  ...  ...  144 

Caveat,  Transfer  ...  ...  162 

Caveat,  Cancellation  ...  ...  137 

Caveat,  Compensation  ...  ...  137 

Caveat,  Contents  of  ...  136,  137 

Caveat,  Entry  of  ...  ...  110 

Caveat,  Interested  Parties   ...  ...  114 

Caveat,  Lapse  of  ...  113,  164 

Caveat,  Notice  of  ...  ...  136 

Caveat,  Notification  of         ...  ...  164 

Caveat,  Proceedings  after    ...  ...  114 

Caveat,  Removal  ...  117,  118 

Caveat,  Second  ...  ...  ...  118 

Caveat,  Statements  in  ...  ...  117 

Caveat,  When  no  Bar  ...  ...  114 

Caveator's  Address  for  Notice  136,  137 

Caveator's  Interest  Inadequate  ...  137 

Certificate  of  Title,  Copies,  Evidence  ...  143 

Certificate  of  Title,  Duplicate  ...  116 

Certificate  of  Title  Defined  ...  ...  107 

Certificate  of  Tittle,  How  to  Issue  ...  115 
Certificate  of  Title,  Register  ...  116 
Certificate  of  Title,  Subject  to  Charge  ...  162 
Certificate  of  Title,  Tenants  in  Common ...  1 18 
Certificate  of  Title,  When  deemed  Regis- 
tered         ...                ...  ...  116 

Certificate  of  Title,  When  Evidence         108,  109 

Certificate  of  Title,  Who  to  Issue  to        117,  118 

Certificate  of  Title,  When  to  Deliver  up  120 

Compensation  Caveat  ...  „,  137 

Consent,  Indorsed  ...  ...  140 

Consent,  Mortgages  ...  ...  121 

Consular  Oiticer  Defined      ...  ...  107 

Conveyances,  Effect  of         ...  ...  159 

Corporation,  Seal  of  ...  ...  141 


Digitized  by  VjOOQIC 


XXXVlll. 


QUEEKSLAyB— GENERAL  IKDEX. 


PAGB. 

Correction  of  Errors            ...  ...        110 

Costs,  Award  of...                ...  ...        147 

Costs,  Defendant                 ...  ...        146 

Costs,  Distress  for                ...  ...        147 

Costs  Unpaid     ...                 ...  ...         147 

Coonterfeitine  ...                ...  ...        109 

Country  Lwid  Define!         ...  ...        174 

Covenants,  Abbrexiated       ...  ...        130 

Covenants,  Breach  of          ...  ...         129 

Covenants,  General,  Implied  ...         126 
Covenants  (See  Implied  Covenants)       ...        130 

Covenants,  Stipulation  for  ...  ...        121 

Covenants,  to  Assign            ...  ...         128 

Coveture  Liability                 ..  ...        141 

Cultivate,  Short  Covenant  to  128,  129 

Curator              ...                ...  ...        170 

Cut  Timber,  Short  Covenant  to  ...        129 

Damages,  Liability  Property  to  ...        170 

Damages,  Loss,  Land          ...  165,  166 

Damages,  Recovery,  Actions  145,  146 

Dealings,  Extra  Colonial     ...  ...        138 

Dealings,  Married  Women...  ...         133 

Default  Mortgagor               ...  123,  124 

Defective  Application           ...  ...         159 

Defendant,  When  Entitled  to  Costs      ...        146 

Defrauded  Person's  Rights...  144,  145 

Delivery  Certificate  of  Title. . .  ...         120 

Delivery  Instrument,  Order  to  146,  147 

Department  of  Registrar-G-eneral  ...        108 

Deputy-Registrar  of  Titles  ...  ...        173 

Descent  Intestate  Lands    ...  ...        169 

Devisees  Application,  Certificate  133,  134 

Devisees,  Infants                  ...  ...         170 

Devisees,  non-appearance    ...  ...        170 

Discharge,  Incumbrances    ...  122,  123 

Discharge,  Mortgages          ...  120,  123 

Discharge,  Mortgagees        ...  122,  123 

Discharge,  Purchasers          ...  122,  123 

Discharges         ...                 ...  ...         139 

Discontinuance  Action        ...  ...        146 

Distress  for  Costs                 ...  ...         147 

Distress,  Mortgagees            ...  123,  124 

Distress,  not  to  be  Trespass ...  ...         147 

Distribution,  Real  Estate     ...  ...         169 

Documents,  Attestation       ...  141,  158 

Documents,  Inspection         ...  ...         110 

Documents,  When  Evidence  108,  109 

Dower  Extinguished            ...  ...         172 

Duties  Registrar-General,  Transfer  of  ...         173 

Easements  ...  ...   121,162,175,176 

Effect  of  Conveyance  before  Grant  ...        159 
Ejectment         ...                ...    123,124,143,144 

Ejectment,  valuation  on      ...  165,166 

Effective  Instruments          ...  ..          160 

Encumbrance  Defined         ...  ...        107 

Encumbrance,  Bill  of  ...  107, 123, 124 

Encumbrance,  Receipt  and  Discharge      122,  123 

Encumbrancee  Defined        ...  ...         107 

Encumbrancer  Defined        ...  107,  108 

Encumbrancer  in  Defaidt   ...  122,  128 

Enciunbranoes  Sale             ...  ...        123 


PAGB. 

Endorsement,  Registrar,  General  Evidence       119 

Enforcing  Payments            ...  ...        123 

Enforcement,  Width  Streets  ...        175 

Enter  and  Possession  Implied  123,  124 

Enter  and  View  Implied    ...  ...        127 

Entry,  Cancellation  of        ...  ...        144 

Entry  of  Caveats                  ...  ...        110 

Entry,  Power  of  to  View     ...  ...        127 

Equitable  Jurisdiction         ...  ...        121 

Equitable  Mortgage,  Creation  of  ...        115 

Equity  Powers  ...                 ...  ...         126 

Errors,  Correction               ...  ...         110 

Estate,  Registered  Proprietor  Paramount        119 

Evasions  Penalty                 ...  ...        176 

Evidence,  Certificates          ...  108,  109 

Evidence,  Certified  Copies  ...  ...        148 

Evidence,  Document           ...  108,  109 

Evidence,  Office  Copies       ...  173,  174 

Evidence,  Registrar-Gkneral  ...        119 

Extract              ...                ...  ...        172 

Extract,  Licensed  Surveyors  118,  119 

Examination  on  Oath          ...  146,  147 

Examination,  Witnesses      ...  ...         110 

Execution  Instruments        ...  ...        141 

Execution,  Writ  of,  when  Binding  ...         134 

Expenses,  Award  of            ...  ...         147 

Expenses  to  be  Borne  by  Applicant  112,  113 

Extinguishment  Dower      ...  ...         172 

Extra-Colonial  Dealings       ...  ...         188 


Facilitate  Licence  Transfer  ...        129 

Falsification,  Register  Book  ...        149 

Fees                   ...                 ...  ...         148 

Fees,  Curator     ...                 ...  ...         169 

Fee  Simple,  Transfer  of      ...  111,120 

Female  Proprietor,  Marriage  of  ...         183 

Fence,  Short  Covenant  to   ...  ...         128 

Foreclosing,  Redemption     ...  123,  124 

Foreclosure,  Right  of          ...  123,  124 

Forms                ...                ...  ...         109 

Fraud,  Cancellation  Entry  on  ...         144 

Fraud,  Entries  by                ...  ...         149 

Fraud,  Liability  on              ...  144,  145 

Fraud,  Misrepresentation    ...  ...         149 

Fraud,  Penalty  for              ...  ...         149 

Fraud,  Summons  after        ...  ...         146 

Fraudulent  Proprietor        ...  ...         109 

Fraudulently  Altering  Forms  ...         109 
Fresh  Certificates                 ...  120, 146,  147,  160 

Goods  Defined                 ...  ...        169 

Grant  Defined  ...                 ...  ...         107 

Grantee,  Original                 ...  ...         112 

Grants,  Surrender...             ...  ...         135 

Grants,  When  Deemed  Registered        ...        116 

Heir             ...              ...  ...       172 

Heir  at  Law,  application  of...  138,  134 
Heir  at  Law,  Registration,  Proprietor  ...         163 

House  Building  Regulations  ...         175 

Husband's  Liability  Coyenante  ...        162 


Digitized  by  VjOOQIC 


QITEENSLAKI)— GEITEBJLL  INDEX. 


XXXIX. 


PAGE. 

PAGE. 

Identifloation.  Land,  Caveat 

136, 

137 

Lane  Defined    ... 

174 

Impeachment,  Lease 

... 

139 

Lane,  Width  of... 

174 

Impeachment,  Mortgagee    ... 
Implied  Ck>Tenant0,  Issue  of  Mortgage 

... 

139 

Lease,  Impeachment  of 

139 

126, 

127 

Lease,  Indorsed  Surrender  of 

121 

Implied  Covenants,  Husband's  Liability 

Lease  Mortgaged  Land,  when  VaUd 

121 

on 

... 

1G2 

Leases,  Three  Years 

159 

Implied  Covenants,  Lessee  ... 

... 

127 

Leases,  Triplicate 

160 

Implied  Covenants,  Negation  and  Modifi- 

Leases, Under  Three  Years ... 

160 

cation 

... 

130 

Lessee,  Insolvent 

122 

Implied  General  Covenants... 

... 

126 

Lessee's  Liability 

124 

Implied  Powers,  Lessor 

... 

127 

Lessor's  Powers 

127 

Imprisonment,  Liability  to  ... 

148, 

149 

Liability,  Assurance  Fund  ... 

165,  166 

Improved  Ijand,  Loss  of     ... 

165, 

166 

Liability,  Coverture 

141 

Improvements,  Assessment  Value 

165, 

166 

Liability,  Property  Damages 

170 

Improvements,  Payment  for 

165, 

166 

Licensed  Surveyor 

164 

Incomplete  Title 

112 

Licence  Renewals 

128,  129 

Incorporate  Rights* 

... 

121 

Lien  Vendors    ... 

136 

Incorrect  Instruments 

,, 

148 

Loss,  Improved  Land 

165,  106 

Indemnity,  Transferor 

, 

126 

Lost  Grant 

142 

Indemnity,  Registrar-General 

147, 

148 

Lunatic  Defined ... 

108 

Indenmity,  Trust 

132 

Infuicy,  Provision  for 

... 

140 

Map,  Deposit  of 
Map,  Subdivision 

143 

Infant  Devisees... 

... 

170 

175 

Insolvency 

... 

122 

Marriage  Female  Proprietor 

133 

Insolvency,  Adjudication  of 

... 

163 

Married  Woman  Acknowledgment 

140,  141 

Insolvency,  Proceedings  on... 

•  •• 

163 

Master  of  Titles 

110 

Insolvency,  Transmission    ... 

122, 

133 

Memo  Transfer  Defined 

106,  107 

Insolvent  Lessee 

122 

Memorial,  Record  of 

119 

Inspection  Documents 

... 

107 

Misrepresentation,  Fraud  by 

149 

Inftrument,  Date  of 

160 

Mortgage,  Bill  of  Defined  ...    106,  107, 123,  124 

Instrument  Defined 

107 

Mortgage,  Covenants  ImpUcd 

126.  127 

Instrument,  Delivery  of 

i40, 

147 

Mortgage  Defined 

138,  139 

Instrument,  Deposit 

111 

Mortgage,   Discharge   of    Absent  Mort- 

Instrument, Execution 

... 

141 

gagee 

125,  126 

Instrument,  Form  of 

., 

109 

Mortgage,  Impeachment      ... 

106,  107 

Instrument  of  Title,  Return  of 

... 

115 

Mortgage,  Indorsed 

131,  139 

Instrument,  Production 

,, 

120 

Mortgage,  Tenant's  Liability 

124 

InsUument.  Prohibited 

176 

Mortgaged  Land  Disqualification 

111 

Instrument,  Registration     ... 

"175. 

176 

Mortgaged  Land,  Lease  of  ... 

121 

Instrument,  Unregistered    ... 

166 

Mortgagee,  Absent 

125,  126 

Instrument,  When  Deemed  Registered 

116, 

117 

^lortgagee,  Consent  of 

121 

Instrument,  When  effectual... 

119, 

160 

Mortgagee,  Defined 

107 

Insure,  Short  Covenant  to  ... 

127 

Mortgagee,  Discharge  of      ... 

124,  125 

Interested  Parties,  Caveat    ... 

114 

Mortgagee,  Exemption 

144,  146 

Interpretation    ... 

'io6, 

174 

Mortgagee,  Leasehold,  Liability  of 

124 

Investment  Assurance  Fund 

118, 

119 

Mortgagee,  Power  after  Default 

123,  124 

Issue  Certificates 

115, 

120 

M«»rtgagee,  Powers  Distress... 
Mortgagee,  Purchase  of  Land 

124 
160 

Joint  Proprietors,  Joint  Tenants 

118 

Mortgagee,  Receipt  of 

121,  122 

Joint  Tenancy  Partition     ... 

135 

Mortgagee,  Sale  of 

123,  161 

Judgment,  Force  of 

134 

Mortgages,  Building  Society 
Mortgages,  Discharge  of 
Mortgagas,  Unsatisfied 

123,  161 

124,  125 

111 

112,  122 

lAnd  Brought  under  Act    ... 

112 

Mortgages,  Priority 

112,  122 

Land  Defined    ... 

107 

Mortgagors,  Default 

123,  124 

Land  Granted  prior  to  Act  .. 

111 

Mortgagors  Defined 

107 

Land,  how  Encumbered 

122 

Land,  how  Leased 

121 

New  Trustees,  Appointment 

131 

Land,  how  Mortgaged 

122 

Nommation  Co- Trustees 

131 

Land,  Intestate  Descent  of... 

169 

Non-appearance  Devisees     ... 

170 

Land,  Sale  of    ... 

171 

No  Survivorship 

131 

Land,  Vacant  Possession     ... 

"170, 

171 

Notice,  Advertisement 

113 

Land  Vetting  in  Trustess    ... 

130 

Notice,  AppUcations 

118 

Digitized  by  VjOOQIC 


QUEENSLAITD— GENEEAL  INDEX. 


PAOB. 

Notice  of  Action                 ...  145,  146 

Notices              ...                ...  ...         112 

Notice,  Seryise  on  Attorney-General        145,  146 

Not  Use  as  a  Shop,  CoTenant  ...*         128 

Nuisances  Defined               ...  ...         175 

Oath,  Administration  of  ...  ...         110 

Oath,  Examination  on        ...  146,  147 

Oath  of  Office    ...                 ...  ...         108 

Oath,  Sworn  Appraisers       ...  ...         158 

Offences,  Penalty                 ...  ...        176 

Offensive  Trades                  ...  ...         128 

Office  Copies  Evidence        ...  173,  174 

Official  Assignee,  Appointment  of  132,  133 

Operation  of  Act,  Suspension  ...         176 

Paint  and  Paper  Inside,  Covenant  to  ...         128 

Paint  Outside,  Short  Covenant  to  ...         128 
Particulars  Marriage  Female  Proprietor        133 

Partition            ...                ...  ..          135 

Partition,  Joint  Tenancy     ...  ...        135 

Partition,  Tenancy  in  Common  ...         135 

Partition,  Summary             ...  ...        171 

Payment  Award                   ...  145,  146 
Payment  Principal  and  Interest,  Implied  126,  127 

Payment  Rent,  Implied       ...  ...         127 

Payments  by  Instalments    ...  ...         123 

Payments  by  Enforcement ...  ...         123 

Payments,  Treasurer            ...  ...         148 

Payments,  Varying  Time  for  ...        123 

Penalties  Recoverable          ...  ...        149 

Penalty,  Counterfeiting        ...  ...         109 

Penalty,  Evasion                  ...  ...         176 

Penalty,    Registering   Incorrect    Instru- 
ments        ...                 ...  ...         148 

Percentage,  Assurance,  Title  ...        118 

Perjury  Defined                    ...  ...         149 

Personal  Services                  ...  ...         113 

Person  Unsound  Mind  Defined  106,  107 

Plaintiff,  Non-suit  of           ...  ...         3  46 

Plan  Subdivision  Land        ...  ...         175 

Possession,  Registration       ...  ...         144 

Power  of  Attorney               ...  137,  138 

Power  of  Attorney  Lost      ...  138,  139 

Power  of  Attorney,  Register  of  ...         160 

Power  of  Attorney  Revocation  ...         140 

Power  of  Official  Assignee  ...  132,  138 

Powers,  Exercise  of            ...  ...        138 

Powers  of  Register              ...  109,  110 

Power  to  SeU    ...                 ...  122,  128 

Power  to  Vary  Time  for  Payment  ...         123 

Priority  Mortgages              ...  ...         122 

Priority  Encumbrances        ...  ...         122 

Priorities,  Registration         ...  159,  160 

Probate,  Production  of         ...  ...         183 

Procedure,  Registration  Abstract  ...        138 

Proceedings,  Real  Estate     ...  ...        169 

Process,  Service  of                ...  145,  146 

Production,  Documents        ...  120,  135,  136 

Production,  Instruments     ...  ...         120 

Production,  Letters  of  Administration  ...         133 

Proprietor  Defined               ...  106,  107,  130 

Proprietor  may  Deposit  Maps  ...        142 


PAGE. 

Proprietor,  Power  to*  Vest  Estate  ...       131 

Proprietor,  Rights  of,  Certificate  ...        136 

Prosecutions      ...                 ...  ...        176 

Proring  Instrument             ...  141,  142 

Publican's  Business              ...  128,  129 

Purchaser's  Discharge          ...  121,  130 

Purchaser's  Exemption        ...  144,  145 

Purchaser's  Title  Certificate  117,  118 

Purchase,  Right  of              ...  ...        121 

Real  Estate,  Distribution  ...  ...        1 69 

Receipt,  When  a  Discharge  122,  123 

Redemption,  Foreclosing     ...  123,  124 

Re-entry,  Power  Implied    ...  ...        127 

Register,  Authority  to  ...  ...        148 

Register,  Certificates  to  be  Bound  up  in  116 

Registered  Instruments,  Copies  of         ...        1G6 
Registered     Proprietor's     Estate    Para- 
mount       ...  ...  ...        119 

Registered  Proprietor,  Suit  Specific  Per- 
formance   ...  ...  ...        136 

Registrar-General,   Accounts    Rendering       148 
Registrar-G-eneral  a  Co-defendant  165, 166 

Registrar-Greneral,  Actions  against        ...        145 
Registrar-G-eneral,  Appointment  of       ...        108 
Registrar-General,  Department  ...        106 

Registrar-General,  Duty  giving  effect  to 

Sale  ...  ...  ...        123 

Registrar-General,  Functions  ...        108 

Registrar-General,  Money  Payments     ...        148 
Registrar-General,  Particulars  Noting    ..        127 
Registrar-General,  Power,  Dispensation, 

and  Production  of  Documents  135,  136 

Registrar,  Summons  of       ...  114,  116 

Registrar  Titles  Duty  ...  ...        174 

Registration       ...  ...  171,  106,  107 

Registration   Abstract  ...  137,  138 

Registration  Abstract,  Lost...  ...        139 

Registration  Abstract,  Rules  as  to         ...        139 
Registration  Certificate  Title  ...        114 

Registration  Equivalent  to  Possession  ...        144 
Registration  Heir  at  Law    ...  ...         163 

Registration  Priorities         ...  159,  160 

Registry  Books,  Particulars  Entry  in    ...        127 
Register  Book,  What  not  to  Contain    ...         140 
Regulations  Surveyor- General  ...         165 

Remainderman,  Certify  Title  of  ...         117 

Remainderman,  Prohibition  ...         117 

Remainderman,  Prohibition  Transfer    ...         118 
Remainderman,  Registration  of  ...         117 

Remainderman,  UnregiBtered  ...         117 

Remedies  on  De&ult  ...  122,123 

Rent,  Payment  of  Implied...  ...        127 

Rent  Suspension  ...  ...         163 

Repair,  Covenant  to  Implied  126,  127 

Repair,  Objection  to  Suspended  ...         163 

Repeals  ...  ...  ...         106 

Reversioner's  Prohibition  Transfer        ...         118 
Reversioner's  Rights  ...  ...         120 

Revocation  Power  of  Attorney  ...         140 

Revocation,  Proof  when  not  Required  ...         160 
Revocation,  Surveyor's  Licence  ...        165 

Rights  During  Coveture      ...  ...        141 


Digitized  by 


Google 


QTTBSITBIiUrD— QEITEBAX  UTOXX. 


Xli 


Bi^ts,  Surriral  of 
Bulet,  Gkneral ... 


PAGE. 

161 
188,  139 


Sale  by  EncnmbnDoet      ...  ...  123 

Sale,  Power  of  Agents         ...  ...  185 

Sale,  Proceeds  of                 ...  ...  161 

Sale  under  Power  of  Attorney  ...  135 

Satisftkction,  Interests         ...  ...  187 

Seal,  Corporation                 ...  ...  141 

Seal,  Ooanterfeiting            ...  ...  109 

Seal  of  Office     ...                ...  ...  109 

Seal,  Office  Begistnur           ...  ...  178 

Search  AUowed...                ...  ...  143 

Searches            ...                ...  ...  166 

Seooring  Trust  Money       ...  ...  181 

ShenTs  Sales    ...                ...  163,  164 

Shop,  not  use  as                 ...  ...  128 

Short  CoTenants                  ...  ...  128 

Special  Order,  Sale  Land,   ...  ...  171 

Specific  Performance           ...  ...  186 

Stamp  Duty       ...                ...  ...  172 

fitreet  Defined   ...                ...  ...  174 

Streets,  Width...                ...  ...  174 

Substituted  Serrioe             ...  ...  146 

Saboibtn  Land  Defined      ...  ...  174 

Saoceision          ...                ...  ...  116 

Sommons after  Fraud         ...  ...  146 

Sommons  Witnesses            ...  ...  110 

Supplementing  Defectire  Applications  ...  159 
Supreme  Court,  Decree  or  Order  B^gis- 

tratbn        ...                ...  ...  132 

Supreme  Court,  Opinion    ...  ...  112 

Supreme  Court,  Powers  Trusts  ...  181 

Supreme  Court,  Statutory  Powers        ...  184 

Srurendered  Deeds,  Production  of       ...  120 

Surrender  Existing  Grants ...  ...  135 

Surrender  Lease                  ...  ...  121 

Surveyor,  Appeals               ...  ...  165 

Surreyors,  Licensed  List  of...  ...  164 

Surreyors,  Licensing           ...  ...  142 

Surveyors,  Licence  Serocation  ...  165 


Tenanoy  in  Common,  Partition  ...  185 

tenants  iu  Common  Certificate  ...  118 

^^tenants  Liability  Mortgage  ...  124 

TWe  Administrator             ...  ...  169 

^  Incomplete,  AdTertisement  ...  112 

Titiei,  Master  of                  ...  ...  110 

^tle  to  Basements              ...  ...  162 

™n»fcr            ...                ...  ...  120 

^I^nuiafer,  Cenoellation        ...  ...  162 

^aarier  Defined  ...  106,  107,  123 

Transfer  Impeachment        ...  ...  139 

^l^noafer  Includes  Bight  to  Sell  ...  126 


Transfer  Incumbrances 

Transfer  Lease  ... 

Transfer  Mortgage 

Transfer  cf  Fee  Simple 

Transfer,  Registrar-General's  Duties  as  I 

Transfer  Subject  to  a  Charge 

Transferee  not  Affected  by  Notice 

Transferee  Subject  to  Mortgage 

Transferor,  Indemnity  of    ... 

Transmission  Annulled       ... 

Transmission  by  Insolrenoy 

Transmission  Defined 

Transmission,  Land  of  Deceased 

Transmission,  Production  of 

Transmissions   ... 

Treasurer's  Duty  Awards   ... 

Trespass  Distress 

Trust  Actions    ... 

Trustee  an  Admimstrator    ... 

Trustees,  Continiung  Powers  of 

Trustees  Beneficial  Owners... 

Trustees,  Indenmity  of 

Trustees  Insolrency,  IneffeotiTe 

Trustees  Lands,  Vesting 

Trustees,  Nomination 

Trustees  Beoeipts,  Discharges 

Trustees  Bemuneration 

Trustees  Bights  to  Certificate  of  Title  . 

Trusts 

Trusts,  Declaration  of 

Trusts,  Bntr^  of 

Trusts,  Equity  Powers  as  to 

Trusts  Instruments,  Deposit  of 


Undivided  Shares 
Unsound  Mind,  Persons 


Vacant,  Possession  Land...  170,  171 

Valuation,  Ejectment  ...  165,  166 

Vendor's  lien  ...  ...  ...        136 

Vesting  Estate,  Proprietor's  Bight  as  to        131 
Vesting  Order,  Begistration  of  ...        165 


Warrant,  Apprehension...  ...        146 

Width  Streets   ...  ...  ...        174 

Will,  Production  of  ...  ...         183 

Withdrawal,  Application  ...  115,  159 

Witnesses          ...  ...  ...        110 

Witnessing  Deeds  ...  141,  158 

Writ  of  Execution  ...  ...        184 


Yield  up  in  Gt>od  Bepair,  Corenant  to         127 


FAOX. 

126 

126 

126 

120 

0    173 

161,  162 

.    140 

126 

126 

168 

182,  183 

.    106 

166 

133 

163 

145,  146 

..    147 

132 

169 

131 

180 

132 

182,  133 

130 

181 

130 

170 

..    130 

181 

130 

130 

126 

180 

111 

106 

Digitized  by  VjOOQIC 


xlu. 


QVEElTBLiLin) — OEKEBAL  HTDSl. 


Index  to  Forms. 


Applio'^ion  to  Bring  Land  under 
Act 

Acknowledgment  Married  Women's  Cer- 
tificate 

Attesting  ^tnese  Declaration  Oeridfioate 

Attorney.     See  •*  Powers." 

Bill  of  Enonmbrance 
Bill  of  Mortgage 


FAGB. 

149 

156 
156 


158 
152 


Caveat 

Certificate  Begistrar-G^neral 
Certificate  Title... 
Creatbn  of  Charge 

Deolaration  Attesting  Witness 

Enoumbranoe  See  '<Bill" 

JFV.  Jb.,  &*«'Motio." 

Lease 


150,  154 

156 

150 

..        167 

156 


156 


151 


PAGE. 
Married  Woman,  See  **  Acknowledgment  *' 
Memo   of   Transfer    and    Creation    of 

Cluupge       ...  ...  151,  167 

Memo  of  Transfer  under  ^.  fa.  . . .        168 

Mortgage, /STee^' Bill" 

Nomination  of  Trustees  ...        158 

Power  of  Attorney  ...  ...        154 

Registration  Abstract ...  ...        155 

Berocation  Order  ...  ...        155 

Schedule  of  Trusts       ...  ...       164 

Transfer  of  Mortgage,  Lease,  Encum- 
brance      ...  ...  ...        153 

Transfer,  See  «  Memo  " 
Trustees,  See  **  Nomination  " 

Witness,  See  **  Attesting  Witness  " 


Digitized  by  VjOOQIC 


SOUTH   AUSTRALIA. 


General  Index. 


FAGI. 
205 
220 
188 
203 
208 
182 


Absent  Mortgagee 

Absent  Persons  Amounts    ... 

Abstracts  of  Title 

Accounts  Bnoumbranoes    ... 

Accounts  Mortgagees,  Liability  to 

Accounts  Registrar-General 

Acknowledgment,  Married  Woman  ...  228 

Acknowledgmen  ts,  Mode  of . . .  ...  229 

Act,  Oommeooement  of       ...  ...  180 

Act,  Constitution  of            ...  ...  180 

Acting  Registrars,  Appointment  of  ...  180 

Acting  Solicitor,  Appointment  ...  180 

Action,  Breach  of  Covenant  ...  229 

Action,  Cause  of,  not  to  be  Prejudiced ...  211 

Actions,  Conduct  of            ...  ...  223 

Actions,  Limitation              ..,  ...  220 

Actions,  who  may  Bring     ...  ...  212 

Act,  what  Land  IS  Under    ...  ...  182 

Administration,  Oaths        ...  ...  221 

Administrator's  Dutj          ...  ...  211 

Adverse  Possession,  not  to  give  Title  ...  328 

Alteration,  Form  of  Instrument  ...  225 

Annuity,  Satisfaction  of      ...  ...  212 

Appeal               ...                ...  ...  225 

Applicant  Deceased             ...  ...  186 

Applicant,  Deceased  Certificate  ...  186 

Applicant  may  Withdraw   .:.  185,  186 

AppHcant*s  Duty                ...  ...  183 

Application,  false  Statement  in  224,  225 

Application,  Foreclosure     ...  203,  204 

Application  for  Transmission  ...  211 

Application,  Mode  of  Assurance  ...  218 

Applications,  how  to  be  Dealt  with  ...  183 

Application  Rejection         ...  ...  185 

Application  to  Registrar-General  ...  227 
Appropriation,  Proceeds,  Mortgage  ...  202 
Arrest  Person  Refusing  to  Dehver  Instru- 
ment         ...                ...  ...  188 

Assignment  of  Lessee         ...  ...  210 

Assignment,  Transmission  on  191,  20r' 

Assurance  Fund                   ...  216..  220 

Assurance  Fund,  Claims  How  Enforced  218 

Assurance  Fund,  Defined    ...  ...  187 

Assurance  Fund,  Liable  to  Compensation  217 

Assurance  Fund,  Payments  How  Deemed  220 

Assurance  Fund,  to  be  Public  Revenue  217 

Assurance  Fund,  when  not  Liable  ...  218 

Attestation,  how  Proved      ...  ...  220 

Authority  to  Register          ...  ...  231 

Before  Whom  Instrument  may  be  Ex- 
ecuted       ...                ...  ...  230 

Bona  Fide,  Want  of  Evidence  ...  191 

Bond  Land  Brokers             ...  ...  231 

Bringing  Land  under  Act  ...  ...  182 


PAOB. 

Cancellation,  Certificate  188, 196 

Cancellation,  Documents    ...  187, 189 

Caveat  against  Bringing  Land  under  Act        186 

Caveat  by  Parties  Interested  ... 

Caveat,  Cost  of... 

Caveat,  Dealings  Contrary  to 

Caveat,  Discharge  of 

Caveat,  Lapse  of 

Caveat,  Proceedings  under  ,.• 

Caveat,  Removal  of 

Caveat,  Renewal  of 

Caveatee  Defined 

Caveator,  AppUoation  Extension  Time  ... 

Caveator,  Costs  of  ...  ... 

Caveator  Defined 

Caveator,  Liability,  Compensation 

Caveator,  Summons  to 

Caveats 

Caveats,  Entry  of 

Caveats,  Further  Lodging  ... 

Certificate,  Deceased  Applicant 

Certificate,  Balance  of  Land 

Certificate,  Conclusive  Evidence  of  Title 

Certificate  Defined 

Certificate,  Duplicate 

Certificate,  Evidence  of  Way 

Certificate,  Fraudulent 

Certificate,  Fresh,  When  to  be  Issued  ... 

Certificate,  Issue  of 

Certificate,  Requirements  of 

Certificate  of  Title 

Certificate,  Provisional 

Certificate,  Particulars  of  Estate  in 

Certificate,  Second  to  Register  Book     ... 

Certificate,  Several  for  Same  Land 

Certificate  to  Contain  Plan  ... 

Certificate,  What  Statements  it  May 
Contain 

Certificate,  What  to  Issue  for 

Certificate,  When  Deemed  Registered  ... 

Certificate,  W  hen  Void 

Certificate,  When  Whole  of  Land  Trans- 
ferred 

Chief  Secretary  Defined 

Claim  to  Rrgistration 

Commencement  of  Act       ...  ...        180 

Commissioner's  Powers,  Regulations     ...         195 

Committee,  Court  May  Order  ...         227 

Compensation    ...  ...  ...        219 

Compensation,  Assurance    ...  ...         217 

Compensation  Claims  ...  ...        218 

Compensation,  Deprival  of  Land  ...        217 

Compensation,  Treasurer  to  Pay  ...         219 

Conclusive  Evidence  of  Title  ...        193 

Conduct  of  Actions  ...  ,,,        223 


186 
215 
214 
214 
186 
186 
214 
186 
178 
214 
215 
178 
215 
214 
215 
222 
215 
186 
196 
193 
178 
187 
194 
225 
196 
188 
226 
192 
193 
192 
189 
190 
193 

193 
192 
187 
191 

196 

178, 179 

227 


Digitized  by  VjOOQIC 


xHt. 


SOUTH  AUSTBALIA.— OUnCBAL  IKBSX. 


FAGl. 
216 
180 
191 
226 
218 
228 
230 
221 
214 
178 
218 
229 
208 
189 

181 
212 
229 
200 
201 
206 
230 
230 
206 
218 
182 
195 
195 

Ids 

195 
195 


Oonsent  to  Order  of  PoNesrion 

Oonitructdon  of  Act 

Contracts 

OoDTiction,  Effect  of 

Co-Proprietor,  Hasband 

Corporation,  Duty  of 

Corporation  Instruments,  Bxeoution  of.. 

Correction,  Errors 

Costs,  Order  of  Payment  of 

Court  Defined  ... 

Court,  Direction  as  to  Question  of  Fact 

Court,  Powers  of 

Court,  Power  to  Direct  Public  Notice 

Court,  Power  to  Order  Cancellation 

Court,  Power  to  Order  Delivery  of  Instru 

ment 
Court,  Power  to  Order  Transfer 
Covenant,  Breach  of 
Covenant  Implied  in  Lease... 
Covenant  Implied  in  Mortgage 
Covenant  Implied  in  Transfer  of  Lease 
Covenant  in  Lease,  Short  Form  of 
Covenant  in  Mortgage,  Short  Form  of 
Covenant,  Performance  of  ... 
Crown,  Granted  Land 
Crown  Lands  Alienation    ... 
Crown  Lease     ... 
Crown  Lease,  Effect  of 
Crown  Lease  Forfeiture 
Crown  Lease,  How  Dealt  With 
Crown  Lease,  Who  May  Surrender 

Dealing  Defined              ...  178,179 

Dealings  Contrary  to  Caveat  ...        214 

Death                 ...                ...  ...        188 

Deceased  Person,  Estate      ...  ...        211 

Declaration,  Before  Whom  to  be  Made...  224 

Declaration,  Land  Broker    ...  ...        231 

Declaration  on  Taking  Office  ...        181 

Deed  Poll          ...                ...  198,  199 

Deed  Poll,  Bedstration       ...  ...        199 

Deed  Poll  by  Promoters      ...  ...        191 

Deeds.  See  aleo  "  Documents,  Instruments.** 

Default,  Payment,  Penalty...  ...        225 

Delivery  of  Instruments     ...  188, 189 
Deposit,  Attested  Copies,  Power  of 

Attorney    ...                 ...  ...         207 

Deposited  Instruments,  Reference  to  ...        208 

Deprival  of  Land,  Compensation  ...        217 
Deputy  Ilegi8trar•G^eneral,  Function  of. . .        181 

Disability           ...                ...  ...         190 

Disability,  Provision  for      ...  ...        226 

Discharge  of  Memorial        ...  ...         197 

Discharge  of  Mortgage        ...  204,205 

Discharge.  Partial                ...  ...         205 

Discharging  Caveat             ...  ...        214 

Disclaimer         ...                 ...  ...         214 

Dismissal,  Summons            ...  ...        2I6 

Di>pen«fction,  Duplicates      ...  ...         222 

Dispensation,  Proof              ...  ...         230 

Disqualification,  Solicitors  ...  ...         181 

Distrain,  Power  to,  Implied  200,  201 

Distress  by  Mortgagee         ..,  ...        203 


PAGE. 

Distress,  Limit  of               ...  ...        208 

District  Court,  Duties  of    ...  ...        229 

Documents  of  Title  Defined  178, 179 

Documents,  Informal          ...  ...        227 

Documents,  Production      ...  ...        221 

Documents,  Return  of        ...  ...        186 

Dominant  Land  Defined     ...  178, 179 

Duplicate  Instruments         ...  ...         198 

Duties,  Acting  Registrar     ...  180, 181 

Duties,  Applicant               ...  ...        183 

Easements  ...             ...  ...       198 

Easements,  Omissions  of    ...  ...         190 

Effect  of  Crown  Lease        ...  ...        195 

Effect  of  Entry  of  Surrender  ...         200 

Effect  of  Entiy  of  Transmission  ...        211 

Effect  of  Extension            ...  ...         206 

Effect  of  Foreclosure  Order  ...         204 

Effect  of  No  Surrender      ...  ...         208 

Effect  of  Order,  Compensation  ...        219 
Effect  of  Transfer  of  Mortgage  Lease,  kc.        206 

Ejectment         ...                ...  ...         214 

Encumbrance,  Contents      ...  ...         201 

Encumbrance  Defined          ...  178, 179 

Encumbrance,  Operation  of  ...         202 
Encumbrances,  Liability  to  Account     ...        203 

Encumbrances,  Protection  ...  ...         211 

Encumbrances,  Right  after  Default      ...         203 

Encumbrances,  Rights,  Lease  ...        199 
Enter  and  View  Implied  in  Lessor        ...        200 

Enter  and  View  Mortgage  ...  ...         201 

Entry,  Mortgagee's  Right  to  ...         203 

Ent]7  of  Death  of  G-rantor  ...         207 

Ent]7  of  Surrender             ...  ...        211 

Entry,  Register  Book,  payment  Costs, 

Caveator    ...                ...  ...         215 

Equitable  Mortgage            ...  ...         205 

Equities,  not  Abolished       ...  227,228 

Erroneous  Inclusion,  Land...  ...         190 

Errors,  Correction  of            ...  ...         221 

Evidence,  Memo,  of  Registration  ...        117 

Eridence,  Want  of  bona  fides  ...        191 

Evidence,  Way ...                ...  ...         194 

Examination,  Interested  Persons  ...        221 

Executor's  Duty                   ...  ...         211 

Existing  Rights  Preserved  ...  ...        216 

Exoneration  of  Proprietor  ...  ...        217 

Expectant  Reversions          ...  ...         186 

Expenses           ...                ...  ...        223 

Extension  of  Mortgage        ...  ...         206 

Extension,  Registration  of  ...  ...        206 

Fact,  Courts  Directions  as  to  ...        219 

Failure,  Personal  Service     ...  ...         185 

False  Evidence ...                ...  224, 225 

False  Statements                 ...  224,225 

Fees                   ...                ...  ...         181 

Fees  of  Court   ...                ...  ...        222 

Fees,  Who  May  Recover    ...  ...         231 

Felony                ...                ...  ...         224 

Female  Proprietor's  Marriage  ...         213 
First  class  Title,  under  Act...            183, 184,  219 

Foreclosure,  Application     ...  203,  204 


Digitized  by  VjOOQIC 


SOUTH  AUBTRAXIA— QSNERAL  INDEX. 


xIt. 


PAOB. 

Foreclosure,  Auctioneer's  Certificate        208,  204 

Foreclosure  Order,  Effect  of                 ...  204 

Foreclosure,  Powers  Begistrar-General...  204 

Folios,  Begister  Book          ...               ...  187 

Forgery             ...                ...                ...  224 

Forgery,  Title    ...                ...                ...  190 

Forms                ...                ...                ...  231 

Fraud  in  Purchasing           ...                ...  218 

Fraud,  Title      ...                ...                ...  190 

Fraudulent  Acts                  ...                ...  225 

Friend,  Married  Woman    ...                ...  227 

Functions,  Deputy  Registrar-General   ...  181 

Governor's  Power,  Appointment  of 

Solicitor     ...                 ...                ...  180 

Guardian,  Courts  Power  as  to               ...  227 

Grant,  Cancellation  of         ...                ...  196 

Grantor's  Death,  En  try  of . . .                ...  207 

Habere  Facias,  Writ  of.  Unnecessary  216 

Hearing  of  Summons          ...                ...  223 

How  Land  Brought  under  Act              ...  185 

Husband's  Begistration  as  Co- Proprietor  213 

Idiotoy         ...              ...             ...  227 

Implied  CoTcnants,  Enter  and  Tiew         200,  201 

Implied  Covenants,  General                  ...  229 

Implied  Covenants,  Joint  and  Several ...  200 

Implied  Covenants,  Lease   ...                ...  200 

I  mplied  Covenants,  Lessor  ...                ...  201 

Implied  Covenants,  Mortgage                ...  201 
Implied  Covenants,  Powers,  &c.,  Modifi- 
cation        ...                ...                ...  227 

Implied  Covenants,  Repairs                   ...  201 

Implied  Covenants,  to  Pay  Rent            ...  202 

Implied  Covenants,  Transfer  of  Lease  ...  206 

Implied  Mode  Succession    ...                ...  192 

Implied  Payment  Lease      ...                ...  200 

Implied  Performance  Covenants            ...  206 

Implied  Power  Distress       ...                ...  200 

Implied  Powers  in  Lessor    ...  200,  201 

Inconsistent  Laws                ...                ...  180 

Incorrect  Instruments,  Certifying         ...  224 

Indemnification,  Transferor                   ...  196 

Infancy              ...                ...                ...  226 

Informal  Document,  Registry  of            ...  227 

Inheritance,  Mode  of,  Implied              ...  192 

Insolvency  of  Lessee           ...                ...  210 

Insolvency,  Trsnsmission  on  191,  207 

Instrument  Defined  ...  178,  179 

Instrument,  Alteration,  Form  of            ...  222 

Instrument,  Deposited        ...                ...  208 

Instrument^  Executed  Prior  to  Revoca- 
tion            ...                ...                ...  207 

Instrument,  Execution        ...                ...  230 

Instrument,  Formality  of    ...                ...  187 

Instrument,  Issue  of,  in  Error               ...  188 
Instrument  of  Title  Defined                     178,  179 

Instrument,  Priority            ...                ...  188 

Instrument,  Single,  Duplicate,  or  Tripli- 

date            ...                ...               ...  187 

Instrument,  When  Deemed  Registered...  187 

Inttrument,  When  Effectual                ...  189 


PAGE. 

Instrument,  When  Part  of  Registered  . 

188 

Interpretation   ... 

178, 179 

Issue,  Form  of  ... 

186 

Issue,  Fresh  Certificates 

188 

Issue  of  Certificates  Generally 

188 

Issue,  Provisional  Certificates 

193 

Joint  Proprietors,  Joint  Tenants 

192 

Joint  Proprietors,  Survivors  Registration        218 
Judge's  Power,  Rules,  Orders                ...        223 

Keep  Premises  in  Good  Repair  Implied        200 

Knowingly  Misleading 

225 

Knowledge  of  Trust,  How  Considered  . 

192 

Laohes 

220 

Land  Bringable  under  Act ... 

182 

Land  Brokers  Declaration  ... 

231 

Land  Brokers  Licence 

231 

Land  Defined    ... 

178, 179 

Land,  Free  from  Right-of-Way 

194 

Land,  How  Divided 

182 

Land,  How  Leased 

199 

Lands  under  Old  Act 

180 

Lapse  of  Caveat 

186 

Lapse  of  Writ,  Decree,  Warrant 

198 

Laws,  Inconsistent 

180 

Lease,  Contents  of 

199 

Lease,  Crown,  Triplicate      ... 

195 

Lease,  for  not  more  than  One  Year 

191 

Lease,  Implied  Covenants  in 

200 

Lease,  Mortgagee's  Right  in 

199 

Lease,  Registration  of 

201 

Lease,  Short  Form  of  Covenants  in 

280 

Lease,  Surrender  of 

199,200 

Lease,  Transfer  of  Implied  Covenants 

in        206 

Leases 

199 

Leases,  Where  Not  Binding 

199 

Lessee,  Assignment 

210 

Lessee  Defined  ... 

178,  179 

Lessee,  Insolvency  of 

210 

Lessee,  Liability  of 

203 

Lessor  Defined  ... 

178, 179 

Let  Power  to,  by  Mortgagee 

203 

Limit  Distress.  Mortgagee  ... 

203 

Local  Courts  Act 

216 

Local  Court,  States  Case     ... 

226 

Lis  Pendens,  Not  to  be  Registered 

228 

Lost  Certificates 

193 

Lunacy,  Provision  for 

226 

Lunatic  Defined 

178, 179 

Map 9  Deposit  of 

196,  222 

Map,  Scale  of    ... 

226 

Marriage,  Female  Proprietor 
Married  Woman,  Acknowledgment 

213 

228 

Married  Woman,  Land  of  ... 

183 

Married  Woman,  Next  Friend 

245 

Material  Document,  Suppression  of 

224 

Memo,  of  Registration 

187 

Memorial  Defi  ned 

187 

M emorial,  Discharging  of    ... 

197 

JMemorial,  Entry  of  Documents 

227 

Digitized  by  VjOOQIC 


xW. 


SOUTH  AirSTEALIA— eENEEAL  UTDIBX. 


FAGB. 

Memorial  of  Order,  Sale  of  Land  ...  197 

Memorial  on  Certificate       ...  ...  192 

Memorial,  Record  of           ...  ...  187 

Mines  and  Minerals,  Exception  ...  230 
Misdemeanours...                ...                   224, 225 

Mode  of  Bemoving  Caveat...  ...  214 

Monejs,  Fajment  of  ...  181,182 

Mortgage  Extension            ...  ...  206 

Mortgage,  Implied  Corenants  in  ...  201 

Mortgage,  Short  Form  of  Covenants  ...  230 

Mortgagee,  Sales  bj            ...  ...  203 

Mortgagee' s  Protection        ...  ...  210 

Mortgagee's  Right,  Entry  ...  ...  203 

Mortgage,  Contents  of         ...  ...  201 

Mortgage,  Discharge  of        ...  ...  204 

Mortgage,  Enter  and  View  Implied  ...  201 

Mortgage  Money,  Absent  Mortgagee  ...  205 

Mortgage,  Operation  of       ...  ...  2C2 

Mortgage,  Proceeds  of         ...  ...  202 

Mortgaged  Lands                ...  ...  182 

Mortgagee's  Liability  to  Account  ...  203 

Mortgagee's  Protection         ...  ...  206 

Mortgagee's  Rights  after  Insolvency  ...  211 

Mortgagee's  Riglit  to  Distrain  ...  203 

Mortgagee's  Receipt,  Discharges  Purchaser  202 

Mortgagee's  Rights,  Leases...  ...  199 

Mortgages         ...                ...  ...  201 

Mortgagor  Defined  ...  178,179 

New  Boards,  Orders  as  to... 

Next  Friend 

Nominee,  Deceased  Applicant 

Non- Appearance  to  Summons 

No  Survivorship 

Notice,  Courts  Power  as  to... 

Notice  of  Action 

Notice  of  Application,  Publication 

Notices,  Return 

Objects  of  Act 

Office,  Lands  Titles 

Officers 

Omission  of  Easements 

Opening  of  New  Roads 

Order  for  Possession,  Effect  of 

Original  Grantee's  Title 

Partial  Discharge 

Particulars  of  Entry,  Transmission 

Payment,  Costs... 

Payment  Moneys,  Registrar- General 

Payments 

Payment,  Rent,  Rat^s.  Taxes  Implied 

Penalty,  Certifying  Incorrect  Instruments 


Penalty,  Misdemeanours 

Penalty,  Payment  of 

Penalties 

Penalties,  Recovery 

Performance,  Covenant  Implied 

Perjury 

Personal  Service 

Person,  Registered  Deemed  Proprietor  211 

Person,  Unsound  Mind  Defined  178,  179 


228 
227 
186 
216 
208 
208 
218 
184 
185 

180 
180 
180 
190 
..  ■  228 
216 
183,  184 

205 

211 

214 

181,  182 

181,  182 

200 

224 

224,  225 

225 

223 

225 

206 

224 

185 


FAOB. 

Plan  Certificate...               ...               ...  193 

Phm  Deposit  of,  Right-of -Way             ...  194 

Plan,  Scale  of    ...                ...                ...  226 

Plan  of  New  Streets           ...                ...  228 

Possession,  Summons,  and  Order  215,  216 

Power  of  Attorney              ...                ...  207 

Power  of  Sale  ...                ...                ...  202 

Power  Implied,  Lessor        . . .  200,  201 

Prejudice  to  Cause  of  Action                 ...  211 

Priority,  Instruments           ...                ...  188 

proceedings  Against  Registrar-G-eneral   217,  218 

Proceedings,  J ustices           ...                ...  225 

Proceedings,  Land,  Crown  Granted       ...  218 

Proceedings,  When  Stayed  ...                ...  186 

Procedure          ...                ...                ...  222 

Procedure  After  Default     ...                ...  202 

Procedure,  Second  and  Third  Claw  Title  184 

Procuring  Fraudulently      ...                ...  225 

Production,  Document         ...                ...  221 

Production,  Duplicate  Instruments       ...  198 

Production,  Papers              ...                ...  218 

Promoters,  Deed  Poll          ...                ...  191 

Proof,  Dispensation            ...                ...  230 

Proprietor  Defined               ...                 ...  211 

Proprietor's  Powers,  if  Dissatisfied       ...  223 

Proprietor's  Powers,  Vesting  Estate      ...  198 

Protection,  Interested  Persons               ...  209 

Protection,  Mortgagee's  Incumbrances  ...  210 

Protection,  Subsei^uent  Purchasers        ...  191 

Provisional  Certificates        ...                ...  193 

Proviso  on  Registration  of  Deed  Poll   ...  199 

Publication,  Notice,  Application            ...  184 

Public  Revenue...                ...                ...  213 

Punishment,  Felony,  Perjury                ...  224 

Purchase,  Fraud  in              ...                ...  213 

Purchaser,  Not  Affected  by  Notice       ...  212 

Purchaser's  Protection        ...                ...  217 

Purchaser's  Discharge         ...                 ...  206 

Bates,  Non-Payment  of,  Sale  of  Land  197 
Real  Property  Acts              . . .           178. 179,  229 

Recovery,  Land...                ...                ...  203 

Recovery,  Money,  Assurance  Fund        ...  220 

Re-enter,  Power  to,  After  Default         ...  201 

Refusal  of  Lease                 ...                ...  210 

Refusal  to  Transfer             ...                ...  212 

Refusing  to  Deliver  Instruments           ...  188 

Register,  Authority  to         ...                ...  231 

Register  Book   ...                 ...                ...  187 

Register  Book  Not  to  Contain   Trust 

Particulars...                 ...                ...  208 

Register  Book  to  Prevail  over  Certificate  189 
Registered  Proprietor  Defined           178,  170,  189 

Registered  Proprietor,  What  Subjects  to  03 
Registrar            ...                 ...                    180,  181 

Registrar-General,  Duties    ...            180,181,182 
Registrar-General,  Duties,    Entry    Par- 
ticulars in  Register      ...                ...  201 

Registrar- General,  Duties,   Forfeiture 

Crown  Lands...             ...                ...  195 

Registrar-General,  Duties,  Sales,  Mortgagee  203 
Registrar- General,  Duties,  to  Enter,  Order 

Caveats      ...               ...               ...  215 


Digitized  by  VjOOQIC 


SOUTH  AtrSTBALIA — C^BNSSAL  HTDXX. 


xlyii. 


Kegistrar-G^neral,  Duty,  Vesting  Estate 
Truat 

Begistrar-G-eneral,  Idabilitj 

BegistTar-G^neral,  May  Show  Oanse     ... 

Begistrar-General,  Memo,  of  Beoeipt  ... 

Registrar-General,    Power,     Entry    of 
Discharge  ... 

Begistrar-General,  Power,  Entry  of  Sur- 
render 

Begistrar-Gener^,  Power,  Plans 

Begistrar-G^neral,  Powers  ... 

Registrar-General,  Power  to  State  Case 

Begistrar-€(eneral  to  Offbr  Land  for  Sale 

Registrar's  Duties 

Registration  after  Death  of  Party 

Registration,  Deed  Poll 

B^istration,  Memo,  of 

Registration  of  Dealings     ... 

Registration  of  Extension  ... 

Regulations 

Rejection,  Applications 

Remainderman's  Registration 

Remainders 

Remoral,  Officers 

Rent,  Payment,  CoTenants  Implied 

Repair,  Implied  OoTenants  to 

Repeals 

Repairs,  Implied 

Requisites  on  Production,  Duplicate  In- 
struments ... 

Retaining  Instruments 

Return,  Documents  of  Title 

Return  of  Notices 

Rerersion  Expectant,    Not  to  be  Extin 
guished 

Berocation,  Power  of  Attorney 

Right-of-Way   ... 

Right-of-Way,  Entry 

Right-of-Way  in  Litigation... 

Right-of-Way,  Public 

Right-of-Way,  Short  Form  of 

Bight-of- Way ,  Title  to 

Bights,  Adyerse 

Boads,  New      ... 

Sale  by  Order  of  Court    ... 

Bale,  Land,  Non-Payment  Rates 

Sale  Under  Writ  of  fleri-faeias 

Satisfaction  of  Annoity 

Satisfaction  of  Writ  Warrant 

Seal  of  Office,  Eyidence 

Searches 

Second  Class  Applications  ... 

Separate  Property,  Woman... 

Seryient  Land  Defined 

Shares,  Undivided 

Sheriff's  Sale      ... 

Solicitor,  Acting 

Solicitor,  Disqualifioation  of 

Solicitor,  6K>yemor's  Power  as  to 

Statements,  Nature  of,  in  Certificate 

Statements  to  be  made  in  Application 

cHatutory  Aiwgnment 


PAOB. 

212 
219 
182 
214 

205 

200 

228 

221 

22i(| 

204 

180,  181 
188 
199 
187 
198 
206 

194, 195 
185 
213 
192 
180 
206 
201 
179 
200 

198 

188 
186 
185 

186 
207 
198 
194 
194 
194 
194 
194 
194 
228 

191 
196 
197 
205 
198 
181 
189 

184,185 
229 

178, 179 
188 
191 
180 
181 
227 
193 
184 
185 


FAOB. 

Stay  of  Procedings              ...  ...  228 

Streets,  New          ...             ...  ...  228 

Succession  Duty,  Non-Payment  of  ...  191 

Succession,  Mode  of  Implied  ...  192 

Summons,  Dismissal            ...  ...  216 

Summons,  Form  of              ...  ...  228 

Summons,  for  Possession    ...  ...  215 

Summons,  Hearing  of         ...  ...  222 

Summons,  Non- Appearance  ...  216 
Summons,  Person  for  Duplicate  Instru- 
ments        ...                ...  ...  221 

Suppression,  Documents      ...  ...  225 

Surrender          ...                ...  ...  2C0 

Surrender  Crown  Lease       ...  ...  195 

Surrender  Documents  on  Apph'oation  ...  183 

Surrender,  Entry  of            ...  211, 227 

Surrender  Existmg  Certificates  ...  192 

Suryeyor-Gbneral,  Duties  of  ...  228 

Surveyor  to  be  Specially  Licensed  ...  226 

Surviving  Trustees  Powers  ...  ...  209 

Tenants  in  Common,  Rights  of         ...        192 
Third  Class  Applications     ...  ...        184 

Time  Registrar-Q-eneral  Acts  ...        181 

Title,  Courts  Powers.     See  "  Powers." 

Title,  Frauds     ...  ...  ...        190 

Title,  Not  Obtained  by  Adverse  Possession      228 
Title,  Original  G-rantees      ...  ...         183 

Title,  Registered  Proprietor  Indefeasible        189 
Title,  Registered  Proprietor  Paramount. . .        191 
Title,  Three  Classes  of         ...  ...         182 

Transactions  Registered,  Effect  of  Title        183 
Transfer 

Transfer,  Courts  Powers  to  Order 
Transfer,  Effect  of 
Transfer  Lease,  Implied  Covenants 
Transfer  Mortgage  Lease    . . . 
Transfer  on  Sale  under  Writ 
Transfer,  Refusal  to 
Transfer,  Registration  of    ... 
Transfer,  When  Valid 
Transferee,  Duties  of 
Transferee  of  Lease,  who  may  be 
Transferor  Indemnified 
Transmission     ... 
Transmission,  Applications  for 
Transmission,  Assignment  on 
Transmission,  Deceased  Person  Estate  ... 
Transmission  Defined 
Transmission,  Effect  of  Entry 
Transmission,  Entry  of,  on  Register 
Transmission,  Insolvency    ... 
Transmission,  Particulars,  Entry  in 
Trustees,  Insertion  words  "  No  Survivor- 
ship"        ...  ...  ...        208 

Trusts  ...  ...  191,238 

Unregistered  Instruments  ...        227 

Unsound  Mind,  Person        ...  177, 179 

Validity  of  Transfer      ...  ...        197 

Value,  Certificate  of  ...  ...        216 

Valuable  Consideration,  Proof  of  ...        229 


195, 196 
212 
206 
206 
206 

197, 198 
212 
197 
197 
196 
206 
196 
209 
191,  209,  211 
191 
211 
178 
211 
209 
209 
211 


Digitized  by  VjOOQIC 


xlyiii. 


SOtJTtt  AXTSTttiiLtA— GEKEBlt  IKDH. 


PAGE. 

Value  of  Boildings              ...  ...        218 

Verification,  Statement        ...  ...        183 

Vesting  Estate  ...                ...  ...        198 

Vesting  Trust  Bstate           ...  ...        212 

Void  Assignment,  Proceedings  after  209,  210 

Void  Certificates                  ...  ...        190 

Warrant,  Treasurer,  Payments  181, 182 

Way,  Eyidence  of                ...  ...        194 

Way,  Right  of  ...                ...  ...        198 

Way,  Riffht  of  Plan            ...  ...        194 

Ways,  Mon-Iiiability           ...  ...        193 


PA&B. 

What  Land  may  be  brought  under  Act   182, 188 
When  Registrar-General  Applies  to  Judge      224 
Who  may  bring  Actions      ...  ...        212 

Who  may  Redeem  ...  201, 202 

Who  may  Surrender  ...  ...        195 

Wife's  TiUe      ...  ...  190,191 

Withdrawal,  Applicant       ...  185, 186 

Withdrawal,  Land  ...  ...         180 

Witnesses  Who  May  Be      ...  ...        280 

Woman,  Registration  of      ...  ...        229 

Wrongful  B^tainer,  Instrument  ...        188 

4^rong  Inclusion  of  Land  ...  ...        190 


Index  to  Forms. 


PAGE. 

Acknowledgment,  Married  Woman  239 

Application  to  Bring  Land ...                ...  283 

Asugnment  without  Consent                 ...  289 
Attestation  Certificate,  Registrar-General 

as  to           ...                ...                ...  242 

Broker's  Charges            ...                ...  242 

Caveat  Forbidding  Land  to  be  brought 

under  Act  ...                ...                ...  234 

Caveat  Forbidding  Registration             ...  238 

Caveat  Rules  and  Regulations               ...  243 
Certificate,    Acknowledgment,     Married 

Women      ...                ...                ...  289 

Certificate  of  Title              ...                ...  234 

Certificate  Registrar-G^neral,  Attestation  242 
Certificate  Registrar-General,  Taking 

Declarations  ...                ...            ...  242 

Covenant,  Offensive  Trades                   ...  239 

Cultivate,  Lessee,  Will        ...                ...  239 

Cutting  Timber...                ...                ...  238 

Declaration,  Taking  Certificate  Regis- 
trar-General                ...                ...  242 

Enonmbranoey  Memo,  of            ...  281 

Fence  by  Lessee              ...               ...  289 

Fieri'faciat.    See  "Transfer." 

Insure  Covenant  to  Short  Form        ...  289 

Lease,  Memo,  of             ...               ...  287 

Lease,  Transfer  of .    See  "TrAnsfer.** 


PAOB. 

Lessees,  Short  Covenant     ...               ...  289 

Lessees  will  Cultivate,  Covenant           ...  287 

Mines  and  Minerals,  Reservation       ...  241 

Mortgage,  Memo,  of            ...                ...  287 

Mortgage  Transfer.    See  **  Transfer." 

Mortgagor's  Short  Covenant                 ...  289 

Offensive  Trades,  Covenant  Against...  289 

Paint  and  Paper  Covenant                 ...  289 

Power  of  Attorney              ...                ...  289 

Publicans'  Licensee             ...                ...  289 

Revocation,  Power  of  Attorney      ...  289 

Registration,  Caveat  Against                 ...  288 

Right-of-Way   ...                ...                ...  285 

Rules  and  Regulations  Caveat               ...  218 

Shop.  Lessee  will  not  use  Premises    ...  239 

Short  Form  of  Covenants   ...               r..  239 

Solicitor's  Chides               ...                ...  242 

Sub-Letting  without  Consent                ...  239 

Summons  by  Registrar-Gkneral             ...  244 

Timber  Cutting             ...             ...  288 

Transfer,  Memo,  of              ...                .w.  285 

Transfer  of  Lease,  Mortgage,  &c.,  under 

Supreme  Court  Decree...                ...  235 

Transfer  of  Lease,  Mortgage,  &c.,  Indorsed  285 
Transfer  of  Lease,  Mortgage,  Aic.,  under 

fieri'faciae  or  Warrant  of  Execution  235 

Warrant,  Execution,  Transfer  on     •••  285 


Digitized  by  VjOOQIC 


TASMANIA. 


General  Index. 


PAGE. 

Abbreviated  Form  of  Words  262,  263 

Absent  Mortgagee,  Proceedings  ..^        261 

Abstract  of  Title  ...  ...        249 

Accounts,  Rendering  ...  274, 275 

Action,  Notice  of  ...  280, 281 

Acdons,  Against  Kecorder  ...  ...        280 

Actions,  Limitation  ...  281 ,  282 

Actions,  R^coTcry  Damages  ...        280 

Actions,  Who  may  bring    ... 

Acts,  to  be  Read  Together  ... 

Administration  Bond,  Execution  of 

Administration  Bond,  Penalty 

Administration,  Oaths 

Administration,  Trust  Prolongation 

Administrator  Deemed  a  Trustee 

Administrator's  Trust 

Alteration  Instruments  by  Recorder 

Annuity,  Satisfaction 

Appeal 

Applicant  Deceased,  Certificate  of  Title... 

Applicant,    When    to    be    Entered    in 
Register  Book 

Applicant's  Duties  Surrender  Instrument 

Application,  Notice  of 

Application  of  Act 

Application,  Reference  of   ... 

Application,  Remainderman 

Application,  Reversioner     ... 

Application,  Renewal  Licence 

Applications  Withdrawal    ... 

Appointments,  Corporation... 

Appointments,  Deputy  Recorder 

Appropriation,  Proceeds  of  Sale 

Arrest  on  Refusal  to  Deliver  Certificate...         283 

Assignee's  Equities  ...  266, 267 

Assignees,    When   Deemed    Registered 

Proprietor ...  ...  266, 267 

Assign,  Meaning  of  ...  262,263 

Assignment  Bond  ...  ...         301 

Assmranoe  Fund,  How  to  be  Invested   ...        252 
Assurance  Fund  Moneys,  Recovery  of  ...         282 
Assurance  Fund,  Non-Liability  of         ...         282 
Assurance  Title,  Percentage  252,  282 

Attomey-aeneral,  Notice  Action  to         280,  281 
Attestation  Instruments      ...  310,311 

Authority  to  Register         ...  ...        274 

Award  Payment,  Amount  of  280,  281 


Balance  Certificates         ...  ...        307 

Bankruptcy,  Transaction  on  ...         263 

Bar  Action        ...  ...  281,282,264 

Barring  Entail  ...  ...  ...        306 

Benefidary,  Claimant  Interest  of         ...        276 
Bosinees  of  Publican  Orderly  Maimer     262,  263 


278 
294 
301 
301 
248 
298 
800 
298 
271 
260,261 
285 
252 

268 
249 

250,  268 

304 

268,  270,  279 

270 

270 

262,  263 
251 
311 
247 

258,  259 


PAGB. 

Cancellation  Certificate...  ...  284 

Cancellation,  Refusal  to  Deliver  for  ...  283 

Caveat  against  Reports        ...  ...  309 

Caveat  by  Judgment  Creditor  ...  309 

Caveat  by  Parties  Interested  ...  251 

Caveat,  Decision  as  to          ...  ...  251 

Caveat.  Entry  of                  ...  248, 249 

Caveat,  Lapse  of                   ...  ...  269 

Caveat  Lapse,  Time  for       ...  ...  251 

Caveat,  May  be  Lodged      ...  ...  269 

Caveat,  Notice  of                 ...  ...  269 

Caveat,  No  Entry  in  Register  Book  ...  269 

Caveator,  Summons  to        ...  ...  269 

Certificate,  Balance  of  Land  ...  256 

Certificate,  Evidence  of  Title  ...  253 

Certificateof  Title,  Duplicate  of  ...  253 

Certificate  of  Title,  Fee  on  ...  ...  312 

Certificate  of  Title,  When  Registered  253,  254 

Certificate  of  Tit  le,  When  Void  ...  283 


Certificate, 
dence 


Registration    of   to  be  Evi- 


Certificate,  When  to  Deliver  for  Cancella< 

tion 
Certified  Copies,  Evidence  ... 
Charter  of  Justice,  Substitution  for 
Commencement  of  Act 
Commission     Curators,     Management 

Estates 
Commissioner's  Duty      .... 
Compensation  Caveat,  Unreasonable     . 
Compensation,  Deprival  of  Land 
Concealment,  Will 
Conclusive  Evidence, 
Consular  Office ... 
Conveyancers,  Certificated  ... 
Conveyance,  Without  Limitation 
Conviction,  Effect  of 
Correction,  Errors 
Correction,  Refusal  to  Deliver  for 
Corporations,     ... 
Costs  Defendants 
Costs  Recorder  ... 
Covenants,  Abbreviated  Form  of 
Covenants,  Lessee  Implied  ... 
Covenant.  Mortgagee  Implied 
Creation  of  Right-of-way     ... 
Crown  Grants    ... 
Cultivate,  Meaning  of 
Curator 

Curator,  Intestates 
Curator,  Liability  Limitation 
Cut  Timber      ... 


254,  255 

256 
274 
302 
285 

301 
293 
269 

279,  280 
300 
253 

245,246 
.HI  2 
300 
285 
248 
283 
311 
281 
282 
262 
257 
261 
310 
306 
263 
29S 
300 
301 
263 


262, 


D amagOB,  Recovery  of   . . 
Dead,  £gistered  Proprietor 


280,281 
280 


Digitized  by  VjOOQIC 


TASMAITLA. — GEirSBAL  Iin)£X. 


FAGB. 

Dealings  Outside  Colony     ...  ...        265 

Dealings,  Kegistration  of    ...  306,807 
Dealings  With  Registered  Proprietor    ...        305 

Death,  Transmission  on...  298,  299 

Debts,  Assets  for  Payment  of  ...        290 

Debts,  Deceased  Person       ...  302,303 

Debts,  Payment  of               ...  ...        802 

Debts,  Simple  Contract       ...  802,  303 

Debts,  Specialty                   ...  302, 303 

Deceased  Applicant,  Certificate  of  Title  252 

Decree,  Specific  Peiformance  ...         276 

Defendant's  Costs                ...  ...         281 

Deed,  Effect  of.  .                ...  ...        254 

Delivery  Instrument  to  Recorder  ...         283 

Deposit,  Trust  Instrument  ...  ...         264 

Deprival  of  Land,  Compensation  for        279,  280 

Deputy -Recorder's  Qualification  ...         249 

Devisee  as  Proprietor           ...  ...         268 

Devisee  Real  Estate,  Rights  of  ...         302 

Disability,  Person  under      ...  ...         253 

Discharge  of  Mortgage        . . .  260,  26 1 

Dispensation,  Duplications...  ...         271 

Disqualification,  Solicitors  ...  ...         292 

Distress,  Mortgagee  ...  258,  259,  260 

Documents,  Inspection         ...  ...         247 

Duplicate  Instruments         ...  ...         312 

Duties,  Recorder  Titles       ...  ...         253 

Easements  ...              ...  ...       256 

Ejectment,  Protection  Against  ...         279 
Equity  and  Good  Conscience  Title         ...         309 

Encumbrance  Defined          ...  245,246 

Encumbrancee  Defined        ...  216,246 

Encumbrancee,  Possession  by  276, 277 

Encumbrancer  Defined        ...  245,246 

Enter  and  View  Implied     ...  257,  258 

Entry  Certificate,  Certain  Cases  ...         284 

Entry  Satisfaction  of  Annuity  260, 261 
Error,  Issue  of  Certificate   ...            276,  277,  283 

Errors,  Correction                ...  ...         248 

Estate  Registered,  Proprietor  Paramount        255 

Estates,  Tail       ..                 ...  ...         305 

Evidence,  Certificate  and  Documents    ...        247 

Evidence,  Certified  Copies  ...  ...         274 

Evidence,  Conclusive  Title ...  ...         258 

Evidence,  Imperfect  Title   ...  249,250 

Evidence  of  Will,  Probate  ...  299, 300 

Evidence,  Registration  Certificate  254,  255 

Evidence,  Seal  of                 ...  ...         250 

Evidence,  Will  ...                 ...  299,300 

Examination  on  Oath          ...  ...         283 

Examination,  Witnesses      ...  247,248 

Executors,  Commission        ...  ...         302 

Executors,  Exemption         ...  ...         298 

Executors,  when  not  to  Sell  ...         209 

Exemption,  Executors         ...  ...         297 

Expenses,  Sliowing  Cause    ...  ...         275 

Extension,  Eflect  of            ...  ...         310 

Extension,  Mortgage            ...  ...         310 

Extension,  Registration  of  ...  ...         310 

Extinguishment,  Reversion. . .  252, 253 


Facilitate  Transfer  of  Licence 


262,263 


PAGE. 

Fees                   ...                ...  ...         274 

Felony,  Punishment  of        ...  ...         284 

Female  Proprietor's  Marriage  ...         267 

Fence,  Meaning  of               ...  262, 263 

Foreclosure,  Mortgagee's  Powers  ...         278 

Foreclosure,  Order  of          ...  ...         278 

Forgery,  a  Felony                ...  ...         284 

Fresh  Certificate,  when  to  Issue  ...         256 

General  Covenants  Implied  ...         254 

General  Direction,  Payment  Debts  ...         302 

Q-ood  Conscience                  ...  ...         309 

Grant  Defined  .  .                 ...  245,216 

Grantee,  Original  Land  Title  ...         247 

Grant,  Return  of                 ...  ...         307 

Grants,  Duplicate                ...  ...         247 

Grants,  R^gistrv  of              ...  253, 254 

Grants,  Surrender                ...  ...         272 

Heir-at-Law  as  Proprietor  ...         268 

Heritable  Land,  what  is  not  ...         297 

Imperfect  Title,  Indemnity  ...         309 

Implied  Covenants,  Joint  and  Several  ...  271 

Implied  Covenants,  Lessee...  ...         257 

Implied  Covenants,  Lessor...  257,  258 
Implied    Covenants,    Modification    and 

Negation    ...                 ...  ...         271 

Implied  Covenants,  Mortgage  ...         261 

Implied  General  Covenant  ...  ...         254 

Implied  Payment  of  Rent  ...  ...         257 

Implied  Power,  Enter  and  View  257,  258 

Implied  Power,  Re  entry    ...  257,  258 

Incorporeal  Rights               ...  ...         256 

Incorrect  Instruments,  Registering  ...         274 

Indemnity  Fund,  Additional  ...         309 

Indemnity  Title,  Imperfect..;  ...         309 

Indemnity,  Transferor         ...  ...         256 

Indemnity,  Trustee               ...  ...         276 

Indorsement,  Title  by          ...  ...         307 

Insolvent  Lessee                   ...  ...         267 

Insolvency,  Transmission    ...  266,  267 

Inspection,  Documents         ...  ...         247 

Instruments,  Alteration  by  Recorder    ...  271 

Instruments  Defined            ...  245,246 

Instruments,  Duplicate        ...  ...         254 

Instruments  of  Title            ...  ...         252 

Instruments,  Priority  of      ...  ...         254 

Instruments,  When  Effectual  ...         255 
Instruments,  When  to  be  Registered     ...         255 
Instruments,  When  Deemed  Registered  253,  254 

Insure,  Meaning  of              ...  262, 263 

Intestate  Land,  Not  Heritable  ...         297 

Interpretation,  Terms         ...  245, 246 

Intestates,  Curator's  Duty  as  to  287,  300 

Inventory           ...                 ...  ...         297 

Issue,  Certificate,  Errtr       ...  ...         283 

Issue,  Fresh  Certificate        ...  ...         283 

Joint  Proprietors             ...  ...        270 

Judge's  Power,  Order  Inventoi7  ...        297 
Judge's  Power,  Probate,  Administration        301 

Jurisdiction       ...               ...  ...        285 


Digitized  by  VjOOQIC 


TABMAlTLi— GEITBBAL  HTBEX. 


U. 


FAGB. 

Land  Brought  Under  Act  ...    260,  251 

Land,  Defined  ...                ...  ...        245 

Land,  How  Leased             ...  256, 257 

Land,  How  Mortgaged        ...  ...        258 

Land  of  Applicant              ...  ...        249 

Lands  Prior  to  Act              ...  ...        292 

Lands  Subject  to  Power,  How  Dealt  with        804 

Lands,  Unalienated             ...  ...        293 

Lapse,  Caveat   ...                ...  ...        251 

Leasehold,  Mortgaf^ee's  Liability  ...        2G0 

Lease,  Bights  of  Mortgagee  of  ...        277 

Lease,  Surrender  of             ...  ...        257 

Lease,  Triplicate                 ...  ...        311 

Lessee's  CoTcnants  LnpHed...  ...        257 

Lessee's  Liabilitj                 ...  259,260 

Lessor's  Powers  Implied    ...  257,258 
Letters     of     Administration,     Produc- 
tion           ...                ...    267,268,298,299 

Letters  of  Administration,  Begistration...        299 

Liability,  Becorder  of  Titles  ...        283 

Licence,  Benewal               ...  262,263 

Licence,  Transfer  of            ...  262, 263 

Life  Estate,  Holder's  Title ...  ...        292 

Limitation  Actions              ...  281, 282 

Limitation  Liability,  Curator  ...         301 

Limit  Distress,  Mortgagee  ...  259,  260 

Liquidator  of  Company,  Begistration  of  311 

LostGranU      ...                ...  272,273 

Lunatic  Defined                  ...  245, 246 

Lunatic,  Title  Property       ...  ...        292 

Management  Beal  Estate  ...        301 

Map,  Deposit    ...                ...  273,274 

Marriage  Female  Proprietor  266,  267 

Memorial  Defined                ...  ...         254 

Memorial,  Becord  of            ...  284,255 

Misdemeanour  ...                ...  284,  300 

Money  Payment,  Becorder  ...  274, 275 

Mortgage           ...                ...  ...         308 

Mortgage  Defined  . . .  245,  246,  302 

Mortgage  Debts                   ...  ...        302 

Mortgage  Default  in,  Procedure  after  ...        258 
Mortgage  Discharge,  Absent  Mortgagee...        261 

Mortgage  not  to  operate  as  Transfer  ...         358 

Mortgagee,    Payment  of      ...  ...        302 

Mortgagee  of  Leaseholds,  Liability  . . .         260 

Mortgagee  of  Leaseholds,  Transferee  ...        267 

Mortgagee,  Possession  by    ...  276,  277 

Mortgagee,  Power  of  Distress  ...        258 

Mortgagee,  Power  Foreclosure  ...        278 

Mortgagee,  Sale...                ...  ...        269 

Mortgagee  Defined              ...  245, 246 

Neglect,  Caveat              ...  281, 282 

New  Certificates,  When  Unnecessary  ...        307 

No  Surrivorship,  Operation  of  264,  265 

Notice  before  Begistration  Dealings  ...        271 

Notice  no  SurviTorship       ...  ...        265 

Notice  of  Application         ...  ...        350 

Not  use  as  a  Shop,  Meaning  ...        262 

Oaths  Administration       ...  ...        248 

Oaths  Office      ...               ...  ...        247 


FAGE. 

Oflensive  Trades                 ...  262,263 

Office  Copy,  Evidence  of  Will  299,  300 

Order  of  Court,  Production  of  298,  299 

Order  of  Delivery  to  Becorder  ...         283 

Order  Vesting  Trust  Estate  ...        275 

Outside  Colony,  Dealings    ...  ...        265 

Owner's  Death,  Title  on    ...  ...        300 

Paint  and  Paper  Inside,  Meaning  of  ...        262 
Paint  Outside,  Meaning  of  . . .  262,  263 
Particulars  of    Marriage,    Female  Pro- 
prietors     ...                ...  ...        267 

Partition,  Judge's  Powers  as  to  ...        298 

Payment  Award                  . . .  280,  281 

Payment,  Bent  Implied      ...  ...         257 

Payments,  Treasurer           ...  274, 275 

Penalty,  Administration  Bond  ...         302 
Penalty  Begiatering  Incorrect  Instrument        274 

Percentage  Assurance          ...  ...         252 

Personal  Estate,  Transmission  ...        267 

Personal  Service                   ...  ...        251 

Personalty,    Direction    Payment   Debts 

out  of        ...                ...  ...        302 

Personalty,  What  is             ...  ...         297 

Person  Defined ...                ...  246, 246 

Person  Unsound  Mind  Defined  245,  246 

Possession  by  Mortgagee     ...  276,  277 

Possession  Courts,  Power  to  Order  ...         278 

Possession,  Obtaining          ...  276, 277 

Possessory  Title...                ...  ...         292 

Power,  Becorder  Titles        ...  ...         247 

Powers  of  Attorney              ...  ...        265 

Power  to  Sell    ...                ...  268,  259 

Priority  Instruments           ...  ...         254 

Probate,  Evidence  of  Will  ...  299,  300 

Probate,  Production  of       ...  298,  299 

Procedure,  Default  Mortgage  ...         258 

Proceedings,  Begistration  Abstract  ...         266 
Proceedings,  Lost  Begistration  Abstract        266 

Production  Letters  of  Administration  267,  268 
Production  Will,  Letters  Administration 

Order  of  Court             . . .  298, 299 

Prolongation  Administration  Trust  ...         298 

Proprietor  Defined              ...  245,  246 

Proprietor's  Deatb,  Transmission  298,  299 

Proprietor's  Estate,  Vesting  of  ...        270 

Prelection,  Ejectment          ...  ...         279 

Protection,  Begistered  Proprietor  ...         279 

Protection,  Purchaser  and  Proprietor  ...        280 

PubUcan            ...                 ...  ...        280 

Purchase  firom  Begistered  Proprietor  ...        276 

Qualification  Deputy-Becorder  ...        249 

Queen,  Surrender  to            ...  309,  310 

Quorum             ...                ...  ...        293 

Real  Estate,  Assets    for  Payment  of 

Debto         ...                ...  ...        299 

Beal  Estate,  Devisees'  Bights  ...        802 

Beal  Estate  Management    ...  ...         301 

Heal  Estate,  Sale  of  by  Executors  ...        299 

Beal  Estate,  Statutory  Provisions  ...        301 

Beal  Estates,  Suits  as  to      ...  299,  300 


Digitized  by  VjOOQIC 


lii. 


tabuauta — GEinssAx  htdxx. 


PAGE. 

PAGE. 

Beal  Property  Acts  Amendments 

291,  292 

Settled  Land  Act 

806 

Kecorda,  Enrolment  of 

306 

Showing  Cause,  Expenses  of 

275 

Recorder,  Deputy  Appointment 
Recorder  of  Titles 

247 

Signature,  Proof  of 

310,  811 

241 

Simple  Contract  Debts 

802,  803 

Recorder  of  Titles,  Alteration  Instruments 

Single  Certificates  for  Land 

272 

by 

371 

Solicitors*  Disqualification  ... 

292 

Recorder  of  Titles,  Dispensation  Dupli- 

Specialty Debts,  how  Considered 

302,  808 

cates 

271 

Specific  Performance,  Decree 

276 

Recorder  of  Titles,  Disqualification 

247 

Stating  Case  for  Supreme  Court 

276 

Recorder  of  Titles,  Duty      ... 

251 

Statutory  Provisions  Real  Estate 

801 

Recorder  of  Titles,  Duty  Re-entry 

258 

Stay  of  Proceedings 

261 

Recorder  of  Titles,  Sales  Mortgagee 

259 

Suits  Real  Estete 

299,  300 

Recorder  of  Titles  may  be  Trustee 

264 

Summons,  Error,  Certificate 

283 

Recorder  of  Titles  may  require  Map 

274 

Summons,  how  to  be  Served 

278 

Recorder  of  Titles,  Payment  of  Moneys 

Summons  to  Recorder 

276 

by              

274,  275 

Summons  Witnesses 

248 

Recorder  of  Titles,  Register  Book  Duties 

Supreme  Court  Power,  Rules 

808 

as  to 

253 

Surrender  Instruments 

249 

Recovery  Damages 

280,  281 

Surrender  of  Grants 

...         272 

Recovery  Moneys,  Assurance  Fund 

282 

Surrender,  Right  to 

261,  262 

Re-entry,  Power  of  Implied 

257 

Surrenders  to  the  Queen     ... 

309,  810 

Re-entry,  Recorder's  Duty  as  to 

258 

Reference  Applications 
Refusing  to  Deliver  Certificate 

278,  279 

Tenancies  In  tail 

305 

283 

Tenancy  in  common 

807 

Register,  how  to  be  Bound  up 

253 

Tenancy  in  remainder 

807,  308 

Registered  Proprietor  Defined 

253,  254 

Tenant   by   Curtsy  Registered   at 

1   Pro- 

Registered  Proprietor's  Protection 
Registration  Abstracts 

279 

prietor 

268 

265,  266 

Tenant  in  Common  Certificate 

270 

Registration    by    Indorsement,    GTranj 

I- 

Tenant  in  Tail,  Rights  of    ... 

806 

mission 

808 

Title,  Administrator 

800 

Registration  Dealing,  Notice  Before 

271 

Title  by  Indorsement 

Title,  Evidence  of  Imperfect 

307 

Registration  Grants,  Effect  of 

253,  254 

249 

Registration  of  Survivor  of  Joint  Pro- 

Title, Instruments  of 

252 

prietors 

270 

Transfer 

255,  256 

Remainderman's  Application 

270 

Transfer  by  Indorsement    ... 

246,  307 

Remainderman's  Special  Certificate 

307,  308 

Transfer  Defined 

245 

Renewal  Licence 

262,  263 

Transfer  Licence 

262,  263 

Rent,  Payment  of  Implied  ... 

257 

Transferee  from  Tenant  in  Tail 

306 

Repair,  Keep  Property  in,  Meaning  of 

257 

Transferee's  Duty  Indenmity  Transferor        266 

Repeal  Acts      ... 

245 

Transfer  of  Lease 

261,  262 

Repeals              ...                ...          294 

312,  303 

Transfer  of  Mortgage 

261 

Retainer,  Wrongful 

283 

Transfer,  Right... 

261,  262 

Return  Instruments  of  Title 

252 

Transmission     ...                ...  245, 

246,  308,  309 

Return  of  Notices 

251 

Transmission  Mortgage  or  licase 

298,  299 

Reversioner's  Application    ... 

270 

Transmission  on  Bankruptcy,  &c. 
Transmission  Personal  Estate  of 

266,  267 

Reversion,  Expectant  Extinguishment 

252,  253 

Regis- 

Revocation  Power  Attorney 
Right  to  Sue  under  Transfer 

266 

tered  Proprietor 

267,  268 

261,  262 

Treasurer's  Payment  Warrant 

274,  275 

Rights  under  a  Will 

302 

Trust  Deposit,  Instrument  of 

264 

Rules  Supreme  Court 

286,  303 

Trust,  Entry  of... 

264 

Trust,  Giving  Effect  to 

261,  262 

Trustee,  Recorder  of  Title  ... 

264 

Sale  by  Sheriff 
Sale,  Mortgagee's 

272 

259 

Unsound  Mind,  Person  of 

246 

Sale,  Power  of  ... 

258,  259 

Sale  Real  Estate,  Executors 

299 

Vesting  of  Estate 

270 

Sale,  Proceeds  of.  Appropriation 

258,  259 

Sale  under  Order  of  the  Supreme  Court          272 

Warrant  Payments,  Treasurer 

274,  276 

Satisfaction,  Full  Defined  ... 

278 

Way,  Right  of  ... 

810 

Seal  Corporation 

272 

What  Lands  Subject  to  Act 

292 

Seal  of  Office,  Evidence 

271 

Who  may  Bring  Actions     ... 

276 

Search  Allowed... 

274 

Will  Concealment 

800 

Servico  Personal 

251 

WiU,  Construction  of 

802 

Digitized  by  VjOOQIC 


TASHAmA — 6XNXSU1  IKDXX. 


liii. 


PAGE. 

FAGB. 

Will,  Evidence  of 

299,  300 

Withdrawal  Applications    ... 

250 

Will,  Production 

...  267,  268,  298,  299 

Witnesses 

810,  311 

Will,  Validity  of 

299,  800 

Witnesses  Examications  or  Summons 

248 

Index  to  Forms. 


Application  to    bring   Land 

PAGE. 

under 

I 
Memo  of  Encumbrance    ... 

»AGB. 

288 

Act 

285,  286 

Memo  of  Lease  ... 

287 

Attestation  Certificate,  Beoorder's  Duty 

Memo  of  Mortgage              ...                   287 

288 

as  to 

290,  294 

Memo  of  Transfer 

287 

Mortgage,  Discbarge  of 

313 

Caveat 

286 

Caveat  against  Registration... 
Caveat  Forbidding  Report  ... 

290 

Power  of  Attorney 

289 

312,  313 

Certificate  of  Title 

286 

Re^istPation  Abstract  ... 
Registration,  Caveat  Against 

289 

Certificate,  Recorder  Titles  Attestation    290,  813 

290 

Creation  of  Carriage  Way,  Right 

313 

Revocation  Order 

290 

DiflOharge  of  Mortgage,  Partial 

313 

Surrender  of  Lease,  Partial 

813 

Fees 

290,  291 

Transfer  of  Mortgage,  Lease,  Encum- 
cumbrance,  Indor^d 

289 

Lease, /See '<  Memo." 

Transfer, /S00  Memo.*' 

Digitized  by  VjOOQIC 


VICTORIA. 


General  Index. 


PAGE. 

Abandonment,  Easement  397,  398 

Abolition,  Dower                  ...  ...         373 

Absence  Beyond  Seas          ...  ...        397 

Absence,  Omcers                 ...  ...        316 

Abuttal,  use  of  ...                ...  ...        384 

Accounts           ...                ...  ...        351 

Acknowledgment  Deeds      ...  ...        328 

Acknowledgment,  Married  Woman  346,  347 

Acknowledgments                ...  346,  347 

Action  for  Damages            ...  ...        324 

Actions              ...                ...  352,  353 

Addition  Defined                 ...  315,  316 

Administration,  Freeholds  ...  ...        321 

Administration...                 ...  ...         331 

Administrator,  Trustee        ...  ...         334 

Administrator's  Title           ...  ...        331 

Adyerse  Possession              ...  324,  325 

Advertisement,  Dispensation  ...        372 

Alienation,  Bestriction         ...  ...        383 

Alteration  of  Form  of  Instruments  ...        347 

Altered  Certificates              ...  ...        377 

Altering  Certificate,  Caveat  Against  ...        377 

Amendment  Certificate       ...  ...        376 

Amendment^  Defective  Instruments  ...        390 

Accountant  Defined            ...  315,316 

Accountant's  Liability         ...  ...         336 

Accountant's  Power,  Distress  ...         369 

Annxdties,  Discharge  of       ...  ...         339 

Annuity  Defined                  ...  315, 316 

Appeal  Actions ...                ...  ...         354 

Appeal  from  Judge's  Order  ...        374 
Application  of  Moneys        ...            335,  337,  338 

Application  of  Supreme  Court  Bules...  354 

Applications      ...                ...  ...        318 


Applications  Amendment  Certificate 
Applications,  Grant  of,  altered  Certificates 


376 
377 


Applications,  Notice  of        ...  395,  402 

Applications,  References  of...  325,  326 

Application,  Support  of      ...  ...        319 

Application,  Withdrawal     ...  319,320 

Appointee's  Rights  ...  317, 318 

Appointment,  Officers         ...  ...        316 

Appointment,  Valuators      ...  ...        317 

Apportionment,  Excess  of  Land  878,  397 

Assignee's  Right  to  be  Registered         ...        386 
Assignee,  When  Deemed  Proprietor     ...        341 
Assistant  Registrar's  Powers  ...         317 

Assurance  Fund,  Damages  Against       ...     '  401 
Assurance  Fund,  How  to  be  Invested...  352 

Assurance  of  Title  ...  ...        320 

Assurance  Fund  Pays  Damages  Inaccurate 

Crown  Survey  ...  ...        378 

Assurance  Fund,  Recovery   of    Money 

Paid  to       ...  ...  ...        354 

A«8urance  Fond,  When  not  Liable       ...        354 


Attestation  of  Instruments  ... 
Attestation,  Power  of  Attorney 
Attorney  of  Corporation  Seal 


PAGE. 

340,387 
343,387 
339,340 


Barring  Entails  ...  ...        387 

Beneficmries' Caveat  ...  401,402 

Benefits  to  Purchasers,  Continuance  of...        371 
Boundaries,  Correction  of...  ...         376 

Bringing  Land  under  Act   ...  817,  319 

Building  Conditions  ...  ...         382 

Cancellation,  Certificate  828,  896 

Cancellation,  Certificate,  Court  Powers  as 

to  ...  ...  ...        351 

381 
328 
385 

319,  344 
377 
401 
353 
348 
345 
385 
344,'  345,  385 
319,  344,  345 
396 

344,345 
345 
387 
344 

344,345 
376 
396 

377,  378 

324,  373 
383 


Cancellation  Deeds 

Cancellation,  Delivery  Certificate  for 

Cancellation  Stamps 

Caveat... 

Caveat  Against  Altering  Certificate 

Caveat,  Beneficiary 

Caveat,  Bar  Against 

Caveat,  Entry  of 

Caveat,  Entry  on  Register  after 

Caveat,  Extension  of 

Caveat,  Judge's  Power  as  to 

Caveat,  Lapse  of 

Caveat,  Memo,  of  Affixing... 

Caveat,  Notice  of 

Caveat,  on  Insolvency 

Caveat,  Removal  of 

Caveat,  Withdrawal 

Caveator,  Summons  to 

Certificate,  Amendment 

Certificate,  Cancellation 

Certificate,  Erroneous 

Certificate,  Evidence  of  Title 

Certificate,  for  Land  not  Contiguous 

Certificate,  Future  free  from  Dower     ... 

Certificate,  Inspection 

Certificate  of  Registration,  Evidence     ... 

Certificate  of  Title,  Duplicate 

Certificate  of  Title,  How  to  Issue 

Certificate,  Rectification 

Certificates,  Fresh  Issue  of  . . . 

Certificates,  How  to  be 

Certificates,  List  of.  Cancelled 

Certificates,  Rectification     ...  ... 

Certificates,  Substituted 

Certificates,  What  need  not  be  Mentioned 

Certified  Copies... 

Certifying,  Statement  of  Dower  Rights... 

Charge  Defined...  ...  315,316 

Charge,  Operation  of  ...  ...        334 

Charges  ...  ...  ...        334 

Civil  Remedies  Faramoimt ...    -  ...        356 


371 
396 
322 
321 
320 
396 
328 
383 
386 
377 
377 
383 
351 
370 


Digitized  by  VjOOQIC 


VICTOBIA— GKITEBAL  DTDEI. 


of 


Claimant  for  PosBession  to  Post  Notices 
Commissioner's  Disqualification 
Commissioner's  Duties,  Statement 

Dower  Rights 
Commissioners  of  Affidavit  Defined 
Commissioners  of  Titles 
Commissioner's  Powers 
Commissioner's  Powers  Boundaries 
Commissioner's  Powers,  Explanation 

Docimients 
Commissioner's  Powers,  Special  Surrey.. 
Committee's  Rights 
Compensation,  Caveats 
Compensation,  Claims,  Assurance 
Compensation,  Deprival  of  Land 
Completed  Purchases 
Conditions,  Building 
Conditions  of  Sale 
Continuance  Benefits  to  Purchasers 
Conriction,  Effect  of 
Copy,  Certificate,  Wlien  Effectual 
Corporation,  Certificate  to  ... 
Corporation,  Powers,  Roads 
Corporation,  Seal  of 
Cost  of  Survey... 
Co«t«,  Summons 

Court  Powers,  Cancellation  Certificate  . 
Court  Powers,  to  Order  Delivery 
Covenants  Implied 
Covenants  Implied,  in  Sub-Lease 
Crown  Lands  Registration  ... 
Grown  Grant,  Issue  of 
Curators 


PAGE. 

895 
317 

370 

315,  316 

316 

347 

398,  399 

346,  347 
373 
318 
345 
431 
352 
400 
383 
388  i 
371 
356 
386 
318 
399 

339,  340 
399 
353,  387.  388 
351 
349 
331 
380 
317 
327 
331 


Dower  Claims,  List  of 
Dower  Claims,  Bemoval  Proceedings 
Dower,  Court  Power  re  Claims 
Dower  Rights    ... 

Duplicate  Certificate,  Registrar's  Powers 
as  to 


FAQB. 

873,  374 
874 
374 

870,  373 


386 


Easements  ...  ...  382, 397, 398 

Easements,  Creation  of        ...  ...        329 

Easements,  Memorandum  of  and  Register 


of 


Damages,  Recovery  of  ...  352,  355,  401 

Dealings,  History  of            ...  ...         326 

Dealings,  Registration  of     ...  326,  327,  401 

Decree  Equity,  Land  Title  ...  ...         369 

Deeds,  Attestation               ...  343,  387 
Deeds,  Indorsement  and  Cancellation    ...         381 

Deeds  of  Acknowledgment  ...  ...         328 

Defective  Instruments         ...  395,396 

Delivery  Courts,  Power  to  Order  ...         349 

Delivery  Certificate,  Cancellation  ...         328 
Demand  Unsatisfied  under  Mortgsge     ...         ^83 
Deprival  of  Land,  Compensation  on      ...         352 

Deputy  Officers      ..             ...  ...         316 

Desciiption,  What  Sufficient  ...         883 

Destroyed  Certificate           ...  ...         386 

Determination  Lease            ...  ...         400 

Disability,  Proprietor           ...  ...         323 

Discharge  of  Annuities        ...  ...         339 

Discharge  of  Mortgage        ...  ...         339 

Discovery           ...                ...  ...         356 

Disqualification,  Commissioner  ...         317 

Distress,  Power  of                ...  ...         369 

Distress,  Tenants                 ...  335, 336 

Document  of  Trust              ...  ...         322 

Doubtful  Boundaries           ...  ...        399 

Dower                ...                ...  ...        329 

Lower  Abolished                 ...  378, 374 

Dower  Appeals ...                ...  ...         374 

Dower  Chunis,  Cos^,          ...  373, 374 


329,  373 
371 
856 

350,  251 
369 
398 

315,  316 
400 

316,  316 
371 
321 


Effect,  Certificates 

Effect  of  Conviction 

Ejectment,   Protection  Against 

Ejectment,  Right  to 

Encroachments ... 

Encumbrances  Defined 

Encumbrances  Removal 

Endorsed  Defined 

Enlarging  Time,  Dower  Claims 

Entries,  Register  Book 

Entry  of  Certificate,  Court's  Power  to 

enter          ...                ...  ...        327 

Errors,  Correction  of           ...  347,897 
Estate  of  Registered  Proprietors,  Para- 
mount       ...                 ...  324,325 

Evidence,  Action  for  Damages  ..         324 

Evidence  of  Conveyance  in  Fee  320,  321 

Evidence  of  Registration      ...  ...         322 

Evidence  of  Title,  Certificate  324,  370 

Evidence  Specific  Performance  ..         328 

Examination  on  Oath           ...  ...         349 

Examiner  of  Titles              ...  ...         316 

Examiner  of  Titles  Defined...  315,  316 
Examiner  of  Titles,  Disqualification       ...         317 

Excess  of  Land,  Apportionment  of  378,  397 

Existing  Grants,  Surrender...  ...         326 

Existing  Rights...                  ...  ...         317 

Expenses,  Summons,  Register  350,  388 
Explanation  Documents,  Commissioners* 

Powers       ...                ...  346,  347 

Pees                 ...                 ...  ...         388 

Fees  Forfeiture,  When        ...  ...        385 

Fee-simple,  Owner's  Rights...  ...         317 

Felony,  Forgery  ..  ....         356 

Felony,  Punishment  of        ...  ...        356 

Fi  Fa,  Registration  of         ...  ...        402 

Fifteen  year's  Encroachments  ...         398 
Foreclosure,  Application  for  Order  of  ...         338 

Foreclosure,  Mortgages        ...  ...        369 

Foreclosure,  Right  to          ...  ...         869 

Forgery,  a  Felony                ...  ...         355 

forms,  Modification  of        ...  ...        350 

Forms,  Power  to  Alter        ...  ...         847 

Fraudulent  Acts,  Misdemeanours  ...        855 

Freeholds  Administration   ...  ...        331 

Freeholds  Undevised           ...  ...        830 

Gazette  Notice  of  Subdivision  ...        399 
Gk>vcmor*s  Powers,  Acknowledgment      846,  347 

Governor's  Powers,  Officers ...  ...         316 

Grant  Defined  ...               ...  815, 818 


Digitized  by  VjOOQIC 


Ivi. 


TICIOBU — OEREBAI.  IirSSZ. 


Chwntor  Defined 

ITAttJi. 

315,  816 

Guardian,  Infant  Rights    ... 

318 

History  of  Dealings 

326 

Husbaod,  List  of 

370 

Illness,  Officer's  Provision 

8ia 

Imperfect  Titles... 

321 

Implied  CoTenants 

331 

Implied  CoTenant,  Leseee   ... 

331 

Implied  Covenants,  Modification 

340 

Implied  Covenants,  Mortgage 

336 

Implied  Covenants  Sever^,  Not  Joint 

340 

Implied  Covenants,  Transfer  of  Lease 

339 

Implied  Covenants,  Sub-lease 

380 

Implied  Powers,  Lessor 

331 

Implied  Words  of  Succession 

329 

Inaccurate  Survey 

378 

Inconsistent  Description 

376 

Inconsistent  Laws 

315 

Incumbrances  Defined        ...    315,  316,  324,  325 

Indemnity 

400,401 

Indemnity  Fund 

321 

Indemnity  Transferor 

328,  329 

Indorsed  Defined 

315,  316 

Indorsement,  Deeds 

881 

Infant's  Rights 

318 

Inheritance,  Words  of  Implied 

329 

Insolvency 

341 

Insolvency,  Status  on 

345 

Inspection,  Certificate  of  Title 

380,  396 

Instrument  Defined 

315,  316 

Instruments,  Alteration  of  Form  of 

347 

Instruments,  Defective 

385 

Instruments,  Efficacy  of      ... 

328 

Instruments,  Priority 

321,  322 

Instruments,  Registration  when  eflectnal  322,  323 

Insure,  Short  Form  of  Covenant 

336 

Interested  Parties 

319 

Interested  Proprietors,  Notice  to 

376 

Interpretation... 

315 

Issue,  Fresh  Certificates 

349 

Issue  of  Crown  Grants 

326,  327 

Joint  Owner's  Rights 

317 

Joint  Proprietors 

323 

Joint  Tenants    ... 

323 

Judge  Defined... 

815,  316 

Judge's  Power,  Caveat 

344,345 

Judge's  Power,  Production  Deedt 

319 

Judicial  Notice,  Signatures... 

316 

Jurisdiction 

356 

Land  Defined... 

315,  316 

Land  Uuder  Act,  Provisions  as  to 

321 

List,  Schedule  ... 

320 

Lease,  Endorsement  of  and  Return 

382 

Leaseholds,  Bringing  under  Act 

381 

Leaseholds,  Registration  of... 

320 

Leases 

331 

Leases  in  Triplicate 

883,884 

Lease,  Surrender  of 

334 

Lessees'  Covenants 

881,332 

PAGE. 

Lessees'  Powers                  ...  ...        356 

Lessees  Sub-letting              ...  ...        879 

Lessor's  Application            ...  338. 334 

Lessor's,  Implied  Powers    ...  ...        331 

Letters  of  Administration,  Production  ...        340 

LiabiUty,  Purchasers           ...  ...         325 

Licence,  Revocation            ...  ...         376 

Licence,  Surveyor's             ...  875, 876 

Limitation  of  Actions          ...  ...         853 

Lis  Pendens,  Effect  of        ...  ...         385 

List  of  Cancelled  Certificates  ...        386 

Lodged  Documents              ...  ...         382 

Lodged  Map      ...                ...  ...         399 

Lost  Certificates                   ...  ...         386 

Lost  Grants       ...                ...  848,849 

Lost  Registration  Abstracts  ...        346 

Limatic's  Rights                 ...  ...        818 

Map,  Deposit  of               ...  ...        849 

Marriage,  Female  Proprietor  341,  342 
Married  Women,  Acknowledgments         346,  347 

Married  Women,  Certificate  ...         318 

Married  Women,  Status      ...  ...         328 

Memorial,  Contents  of        ...  ...         401 

Memorial  Defined                ...  ...         322 

Memorial,  Entry  of             ...  ...         322 

Memorial  of  Easements       ...  329,  373 

Memorials  Under  Prior  Acts  820,  321 

Misdemeanours...                ...  ...         355 

Moneys,  Application  of      ...  337,  338 

Mortgage,  Demands  Unsatisfied  ...         383 

Mortgage,  Discharge  of       ...  ...         339 

Mortgaged  Land,  Title  to    ...  ...        379 

Mortgagee,  First  Duties  of ...  ...         383 

Mortgagee,  Powers  Distress  336,  369 

Mortgagee,  Foreclosure  by  ...  ...         369 

Mortgagee,  Liabilitv  of        ...  ...         336 

Mortgage  of  Lease,' Rights  of  883,  334 

Mortgigee,  Sale  by              ...  394, 395 

Mortgage  Implied,  Covenants  in  ...         336 

Mortgages  in  Triplicate  ...  383,  884 

Mortgage,  Operation  of      ...  ...         334 

Mortgage  Money,  Investment  of  ...        839 

Mortgage  Money,  Payment  of  ...        339 

Mortgages         ...                ...  ...         334 

Mortgage,  Status  of             ...  886, 837 

Mortgagor,  Prohibition  on  ...  ...        337 

Mortgagor  and  Mortgagee  ...  ...         318 

Municipality  Powers  as  to  ...  ...         397 

Nominee's  Rights         ...  ...        320 

No  Survivorship                    .,  ...         317 

No  Survivorship,  Effect  of . . .  ...         323 

Notice,  Application              ...  ...         402 

Notice  Before  Registering  ...  ...         348 

Notice  of  Person  Claiming  ...  ...         395 

Notice,  Effect  of                  ...  ...         323 

Notice  of  Action                  ...  ...         353 

Notice  of  Appeal                 ...  ...        374 

Notice  of  Trusts,  Entry  of  ...  ...        322 

Notice,  Posted  bv  Title  Claimant  ...        395 

Notice,  Publication  of         ...  ...        823 

Notice,  Revocation  of  Licence  ...        876 


Digitized  by  VjOOQIC 


TICTOBIA — OENEBAL   IJfDEX. 


Ivii. 


PAGE. 

Notices,  Service  of               ...  371,  372 

Notice  to  Iiitereated  Proprietors  ...         376 

Notification  of  1880  Act      ...  ...        374 

OatllB  Administration       ...  ...        347 

Oaths  of  Office  ...                ...  ...        317 

Occupier's  Liabilitj  Bent    ...  335,  336 

Officers  Appointment          ...  ...        316 

Officers  LiabUitj                  ...  ...         360 

Officers  Bemoval                  ...  ...         316 

Official  Assignee,  Notice  Caveat  ...         345 
Old  Roads.     See  "  Roads  " 

Old  Sub-divisions,               ...  398,399 

Order,  Equity,  Land  Title  ...  ...         321 

Order  ol  Court,  Production  of  ...         340 

Owners,  Apportionment  Amongst  ..         397 

Owners  of  Vested  Estate,  Rights  of  ...        317 

Past  Operation                  ...  ...         314 

Payment  of  Amount  Recovered  ...        353 

Particulars,  Dower  Claims  ...  ...         373 

Person  Defined...                ...  315,  316 

Person  of  Unsound  Mind    ...  ...         318 

Plan,  Registrar's  Duty  as  to  ...        384 

Plan,  Sub-divisional              ...  ...         399 

Possession  for  fifteen  years  ...        881 

Powers,  Assistant  Registrar  ...         317 

Powers  of  Attorney               ...  ...         343 

Powers  of  Registrar            ...  347,  348 

Power  of  Sale,  When  Exercisable  ...         383 

Power  to  State  a  Case          ...  ...        347 

Priority  Instruments  ...    321,  322,  380,  381 

Probate,  Production  of        ...  ...         340 

Presumption,  Abandonment,  Easement    397,  398 

Procedure          ...                 ...  ...        334 

Procedure,  Registration  Abstract  ...         346 

Production  Deeds,  Judge's  Power  as  to...         3i9 

Production  of  Documents  ...  ...         347 

Production  of  Lease,  When  Dispensed  with    381 

Production  of  Will             ...  ...         340 

Proof  of  Signature              ...  ...         343 

Proprietor  Defined               . . .  315, 316,  341 

Proprietor's  Appomtment   ...  ...         397 

Proprietor's  Name,  User  of...  ...         342 

Proprietor's  Notice  to          ...  ...         395 

Proprietor's  Power,  Summons  Register...         350 

Proprietor's  Rights              ...  327,  342 
Proprietor's  Rights,  Amendment  Certificate    376 

Proprietor's  Title  to  Certificate  ...         323 

Proprietor's  Registered  Proprietor  350,  361 

Public  Purposes,  Grants      ...  ...        317 

Publication  of  Notice          ...  ...         323 

Purchase  Money,  Application  of  ...        335 

Purchaser's  Liability           ...  ...         325 

FuTchaeer' 8  Protection         ...  ...         352 

BeoeiptS  for  Grants        ...  ...        321 

Record  of  Documents  Retained  ...        383 

Recovery  Assurance  Fund  Moneys  ...        354 

Recovery  of  Damages  352,353 

Recovery  of  Possession,  Lessor  ...         333 

Rectification  Certificate       ...  377, 396 

Redemption,  Rigbt  of         ...  ...        369 


Re-Eiitry  Lease 

Refusal  to  Deliver  Certificate 

Register  Book   ... 

Registered  Dealings 

Registered  Proprietor's  Protection 


PAGE. 

400 

349,396 

321 

318 

350,  351 


Registered  Proprietor's  Title  Paramount  324, 325 
Registrar  ...  ...  ...         316 

Registrar- General's  Duty,  Dower  Claims        374 
Registrar's  Duty,  Accounts  Rendering  ...         351 
Registrar's  Duty,  Lodged  Documents   . . .         382 
Registrar's  Duty,  Orders     ...  ..         342 

Registrar's  Duty,  Payment  of  Money  ...         351 
Registrar's  Duty,  Plan         ...  ...         384 

Registrar's  Duty,  Vesting  Trust  Estate...         372 
Registrar's  Power,  Correction  Errors    ...         385 
Registrar's  Power,  Duphcate  Certificate. . .         396 
Registrar's  Powers  ...  347,348 

Registration  Abstract  ...  ...         340 

Registration,  Certificate  of  ...  ...         322 

Registration,  Easements      ...  ...         329 

Registration,  Evidence  of    ...  ...         322 

R  egistration  Fi.  Fa.  ...  ...         402 

Registration  of  Dealings      ...  326,327 

Registration  of  Subsequent  Documents...         383 
Registration  of  Survivor  of  Proprietors...         342 
Registration,  When  Complete  ...         321 

Regulations,  Power  to  Make  ...         347 

Rejection  Instruments  ...  395,  396 

Rent,  Liability  lor  ...  335,336 

Removal.  Officers  ...  ...         316 

Remainderman  ...  ...  ...         326 

Rent,  Tenant's  Liability  for  335,  336 

Repeals  ...  ...  314,315 

Repeal,  Registration  Act     ...  ...         322 

Retained  Documents  ...  ...         382 

Rescission,  Directions  ...  371,372 

Reversions         ...  ...  ...         326 

Reversioners      ...  ...  ...         326 

Rights,  Exbting  ...  ...         317 

Rights  of,  on  Certificate      ...  ...         371 

Rights  of  Appointees  ...  317, 318 

Rights  of  Fee  Simple  Owner  ...         317 

Rights  of  Owner  of  Vested  Estate        ...         818 
Righ  ts-of  -  Way  ...  ...  397,  398 

RighU  of  Proprietors  ...  ...        342 

Roads,  Old        ...  ...  ...         397 

Sale,  Conditions  of  ...  ...         388 

Sale,  Power  of  ...  ...  334,335 

Sale,  under  Writ  of  Fieri-fadas  340,  341 

Satisfaction  of  Annuity  ...  ...         339 

Satisfaction  of  Judgment,  Entry  of      ...         385 

Scheme,  Plan,  &c.,  of  ...  ...         399 

Seal  of  Office     ...  ...  384,  385 

Seal,  Official       ...  ...  ...         316 

Search  Certificate  ...  ...         380 

Seal,  Corporation  ...  339,  340 

Searches             ...  ...  ...         351 

Service  of  notices  ...  371,372,374 

Setting  Down  Appeal  ...  315,  316 

Settlement  Defined  ...  ...         316 

Sheriff's  Sale      ...  ..  ...        8^6 

Sheriff  Defined...  ...  ...        315 


Digitized  by  VjOOQIC 


Lriii. 


VICTOBIA— GENERAL  IKDEX. 


PAGE. 

PAOB. 

Signature,  Proof 

843 

Title  by  Possession 

378,  395 

Signatures,  Judicial  Notice  of 

316 

TiUe  Deeds,  Return  of 

381 

Signature,  Substitution  for  ... 

*389, 

340 

Title  Encroachments 

898 

Special  Notices ... 

395 

Title,  5m**  Certificate." 

Specific  Performance 

324 

Title  to  Excess  of  Land      . . . 

378 

Specific  Performance,  Eyidence 

324 

Title  to  Land,  Decree  Equity 

321 

Statement  Dower  BighU      ... 

370 

Title  to  Land,  when  Sufficient 

369 

Stay  of  Registration 

380 

Transfer  Defined 

327 

Subdirision,  Notice  of 

399 

Transfer  Indorsed,  Efieot  of 

884 

Sub-lease  Implied,  OoTenants  of 

380 

Transfer,  Statements  in 

883 

Sub-lease,  Eegistration  of    ... 

379 

Transferee's  Duties 

328,  329 

Succession  to  Personal  Estate 

340 

Transferee's  Status 

342 

Succession,  Words  of  Implied 

329 

Transfer  of  Lease,  Implied  Covenants 

333 

Sufficiency  Title 

821 

Transferor's  Indemnity 

328,  329 

Sufficient  Description 

869 

Transfer 

826,  327 

Summons  after  Error,  Certificate 

349 

Transfers  by  Trustees 

372 

Summons,  Cost  of 

860,*'387 

388 

Transmission  Defined 

315,  316 

Supreme  Court  Power,  Certificate 

351 

Transmission 

386 

Supreme  Court  Power  Rules 

354 

Trust  Documents 

322 

Supreme  Court  Power  Undeyised  Free- 

Trustee's Rights 

317 

holds          ... 

... 

330 

Trusts 

322 

Surrender  Existing  Grants   .. 

... 

326 

Surrender  of  Lease 
Survey  Boundaries 
Survey,  Expenses  of 

"399 

334 
397 

,400 

Undeyised  Freeholds     ... 
Unsound  Mind  Persons 

330 
318 

Survey  of  Land,  Special 

... 

375 

Surveyors'  Licence 

375, 

376 

Valuators    ... 

317 

Suspension  Proceedings,  Caveat 

319 

Valuators,  Sworn 

Verification  Survey 

Vesting  Order,  Power  to  Make 

317 
875 

Tenanoies  in  Tail 

387 

400 

Tenant,  Distress  on 

'335, 

336 

Tenant  in  Common 

... 

323 

What  Lands   may  be  Brought   under 

Tenant  in  Tail,  Rights  of    ... 

387 

Act 

317,  318 

Tenant's  Liability,  Rent      ... 

"335, 

336 

Will,  Production  of 

340 

Title  Administrators 

331. 

332 

Withdrawal  Applications     ... 

319,  320 

Title,  Assurance  of 

320 

Wrongful  Retainer  of  Certificate 

349 

Index  to  Forms. 


Acknowledgment 

Amendment  Certificate 
Application  for  Search  Certificate 
Application  for  Stay  of  Registration 
Application  to  Amend  Certificate 
Application  to  Bring  Land  under  Act  . 
Application  to  Rectify  Register 
Appointment  Curator  as  Administrator 
Attesting  Witness 

Caveat  Forbidding  Land  ... 

Caveat  Forbidding  Registration 

Certificate    Ameudroent,   See    "Amendment 

Certificate  of  Ackncvledgment 

Ceitificate  of  Registrar 

Certificate  of  Title 

Charge,  Form  of 

Coinmipslonor's  Approval    ... 

Conditions  of  Sale 

Creation  of  Right  of  Carriage  Way 

Curator,  See  "  Appointment " 


359 

388 
390 
390 
388 
356 


I  Lease,  Form  of 

j  Lease,  Transfer  of.  See  '^Transfer  " 


369 
366 

358 
366 

359 
866 
337 
363 
402 
391 
359 


Pees 

Insurance,  Short  Form  of 


Leases  Covenant,  Short  Form  of 
Mortgage,  Form  of 
Mortgage,  Trans icr  of.  See  "Transfer  *' 
Notice  Application 
Notice  Dower  Abolition 
Order  For  Stay  of  Registration 
Power  of  Attorney 
BeotifLcation  Register... 
Registration  Abstract 
Registration  Caveat 

Registration,  Stay  of.  See  "  Application ' 
Search  Certificate 
Sub-leuse 
Summons 

Transfer  of  Land 
Transfer  of  Lease,  Mortgage,  or  Charge 
Transfer,  Endorsed 
367,368,393    Transfer  under ^. /a. 

Transfer  under  Supreme  Court  Decree 

363,  364  !  Way,  Carriage,  See  "Creation" 


360 

360 
863 

402 
874,  375 

391 
365,  36fi 

356 
366,367 

366 

357 
389 
367 

358,  359 
358 

368,359 
364 
364 


Digitized  by  VjOOQIC 


ises. 

NEW    SOUTH    WALES. 


REAL   PROPERTY  ACT, 


NO.    1- 


Note. — The  number  following  any  case  quoted  at  the  end  of  a  section  will  be  found  to 
€orrespend  with  the  same  number  in  the  Digest.  The  letters  V.  (Victoria)  ; 
S.  CSouth  Australia^  ;  Q.  (QueenslandJ  ;  Z.  (New  Zealand)  ;  T.  (Tasmania), 
followed  by  a  number  or  numbers,  refer  to  the  respective  Land  Transfer  Acts  of  the 
Colonies  above-named,  and  to  the  number  of  the  section  of  such  Act  where  there  is 
only  one  Act,  or  to  the  year  and  section  of  Acts  where  the  original  is  followed 
by  a  further  Act  or  Acts,  and  all  notes  to  sections  will  be  found  in  italics  or 
other  distinguishing  type, 

♦ 

WHEREAS  it  is  expedient  to  provide  for  the  declaration  Pr^mbie 
of  titles  to  land  and  to  facilitate  the  transfer  of  land. 
Be  it  theiefore  enacted  by  the  Queen's  Most  Excellent 
Majesty  by  and  with  the  advice  and  consent  of  the  Legisla- 
tive Council  and  Lesrislative  Assembly  of  New  South  Wales 
in  Parliament  assembled  and  by  the  authority  of  the  same 
as  follows : — 

Pbeliminart. 

1.  All  laws  statutes  Acts  ordinances  rules  regulations  and  practice  Repeal  of 
whatsoever  relating  to  freehold  and  other  interests  in  land  so  far  as  incon-  aSI°°' 
siatent  with  the  provisions  of  this  Act  are  hereby  repealed  so  far  as  regards 

their  application  to  land  under  the  provisions  of  this  Act  or  the  bringing  of 
land  under  the  operation  of  this  Act. 

2.  This  Act  may  be  cited  for  all  purposes    as    the   "Real  Property  Short  title 
Act.'* 

3.  In  the  construction  and  for  the  purposes  of  this  Act  and  in  all  in-  interpreu- 
struments  purporting  to  be  made  or  executed  thereunder  (if  not  inconsistent  "**" 
with  the  context  and  subject  matter)  the  following  terms  in  inverted  commas 

shall  bear  the  respective  meanings  set  against  them  :— LAND — Land  mes- 
suages tenements  and  hereditaments  corporeal  and  incorporeal  of  every  kind 
and  description  or  any  estate  or  interest  therein  together  with  all  paths 
passages  ways  water-courses  liberties  privileges  easements  plantations  gardens 
mines  mineralt*  and  quarries  and  all  trees  and  timber  thereon  or  thereunder 
lying  or  being  unless  any  such  are  specially  excepted.  (Z.  2  ;  Q.  61-3  ;  S. 
3;  T.  62-3;  V.  66-4.)  GJBANT— Any  Crown  grant  of  land.  PEOPEIETOR 
— Ajiy  person  seised  or  possessed  of  any  freehold  or  other  estate  or  interest 
in  land  at  law  or  in  equity  in  possession  in  futurity  or  expectancy.     (Z.  2  ; 
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Q.  61-3  ;  S.  180  ;  T.  62-1  ;  V.  66-3 ;  107.)  TRANSFER—The  passing  of 
any  estate  or  interest  in  land  under  this  Act  whether  for  valuable  considera- 
tion or  otherwise.  (Q.  61-60 ;  T.  62-3,  Y.  66-59)  TRANSMISSION— 
The  acquirement  of  title  to  or  interest  in  land  consequent  on  the  death  will 
intestacy  bankruptcy  insolvency  or  marriage  of  a  proprietor.  (Q.  61-3 ;  S. 
3;  V.  66-4.)  MORTGAGEE— Any  charge  on  land  created  merely  for  secur- 
ing a  debt.  ( Ohomley  v.  Firebrace,  21  ;  Burne  v.  Stewart,  28  ;  Barker  v.  Weld, 
31  ;  Beg.  v.  Tideman,  99  ;  Boss  v.  McNeil,  118  ;  JBe  Fergusson,  128.  Q.  61- 
107 ;  T.  6-32-74.)  MORTOAGOR— The  proprietor  of  land  or  of  any 
estates  or  interest  in  land  pledged  as  security  for  a  debt.  (Jones  v.  Sellick, 
78  ;  fJart  v.  Stratton,  119  ;  Burne  v.  Stewart,  28.  Q.  61-3  ;  S.  3  ;  T.  62  3.) 
MORTGAGEE— The  proprietor  of  a  mortgage.  ENCUMBRAN  CE— Any 
charge  on  land  created  for  the  purpose  of  securing  the  payment  of  an 
annuity  or  sum  of  money  other  than  a  debt.  ENCUMBRANCER— The 
proprietor  of  any  laud  or  of  any  estate  or  interest  in  land  charged  with  any 
annuity  or  sum  of  money  other  than  a  debt.  ENCUMBRANCEE— The 
proprietor  of  an  encumbrance.  (S.  3;  Q.  61-3;  T.  62-3;  V.  66-4.) 
LUNATIC— Any  person  who  shall  have  been  found  to  be  a  lunatic  upon 
inquiry  by  the  Supreme  Court  or  by  any  Judge  thereof  or  upon  a  com- 
mission of  inquiry  issuing  out  of  the  Supreme  Court  in  the  nature  of  a  writ 
de  lunatico  inquirendo.  (S.  3  ;  T.  62-3.)  PERSON  OF  UNSOUND  MIND 
— Any  person  not  an  infant  who  not  having  been  found  to  be  a  lunatic  shall 
be  found  upon  like  inquiry  to  be  incapable  from  infirmity  of  mind  to  man- 
age his  own  affairs.  (Z.  18  ;  T.  62-3  ;  V.  (56-176.)  CONSULAR  0  FFICER— 
Consul- General  Consul  and  Vice-Consul  and  any  person  for  the  time  discharg- 
ing the  duties  of  Consul-General  Consul  or  Vice-Consul.  INSTRUMENT— 
Any  grant  certificate  of  title  conveyance  assurance  deed  map  plan  will  pro- 
bate or  exemplification  of  will  or  any  other  document  in  writing  relating  to 
the  transfer  or  other  dealing  with  land  or  evidencing  title  thereto.  SWORN 
VALUATOR — Any  person  appointed  by  the  Governor  with  the  advice  of 
the  Executive  Council  to  value  land  under  this  Act.  The  describing  any 
person  as  a  proprietor  transferor  transferee  mortgagor  mortgagee  encum- 
brancer encumbrancee  lessor  lessee  or  as  a  trustee  or  as  seised  or  having 
or  taking  any  estate  or  interest  in  any  land  shall  be  deemed  to  include  the 
heirs  executors  administrators  and  assigns  of  such  person.  And  generally 
unless  the  contrary  shall  appear  from  the  context  whenever  a  form  in  any 
Schedule  hereto  is  directed  to  be  used  such  direction  shall  apply  equally  to 
any  form  to  the  like  effect  signed  by  the  Registrar- General  or  stamped  with 
his  seal  or  which  for  the  same  purpose  may  be  authorised  in  conformity  with 
the  provisions  of  this  Act  and  any  variation  from  any  such  form  not  being 
in  matter  of  substance  shall  not  affect  its  validity  or  regularity  but  it  may 
be  used  with  such  alterations  as  the  character  of  the  parties  or  the  circum- 
stances of  the  case  may  render  necessary.  (Z.  32  ;  Q.  61-3,  85-1 ;  S.  3-98; 
T.  62-3,  74-3  ;  V.  66-34.) 

PART  I. 

Appointmbnt  Powees  anb  Functions  of  Employes. 

offioeiS  to  ^'  ^^^  Department  of  the  Eegistrar-General  shall  be  the  department 

perform       authorised  to  carry  into  execution  the  provisions  of  this  Act  and  the  Itegis- 
this  Aot*^"  trar-General  and  other  officers  and  clerks  of  the  said  department  at  the  time 
of  this  Act  coming  into  operation  shall  perform  all  the  duties  of  their  res- 
pective offices  under  this  Act. 
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5.  The  Governor  with  the'adyice  of  the  Executive  Council  may  appoint  Appoint- 
to  the  paid  department  such  Deputy  Registrars  General  and  other  officers  BxMjinen 
and  clerks  as  may  be  necessary  for  carrying  out  the  provisions  of  this  Act  of  TiU«« 
and  may  likewise  appoint  two  or  more  persons  being  barristers  or  solicitors  oierks 
to  be  "Examiners  oi  Titles'*  hereinafter  styled  "Examiners"  to  advise 
and  assist  in  carrving  oat  the  said  provisions.  (T.  62-6  ;  V.  66-5,  8,  711 ;  Z. 
20-23  ;  8   13  ;  Qr61-12.) 

6*  The  Governor  with  the  advice  aforesaid  may  appoint  three  or  more  Appoint, 
persons  of  whom  the  Eegistrar- General  shall  be  one  ex  officio  to  be  Com-  gJJ^ 
missioners  for  investigating  and  dealing  with  applications  for  bringing  land  donon 
under  the  provisions  of  this  Act  and  for  other  purposes  hereinafter  appointed 
The  style  of  such  Commissioners  shall  be  "The  Land  Titles  Commissioners" 
hereinafter  styled  "  Commissioners "    The  unofficial  members  shall  be  re- 
munerated by  fees  specified  in  the  Schedule  hereunto  marked  P  and  at  all 
meetings  two  shaU  form  a  quorum. 

7.  The  Eegistrar- General  shall  have  and  use  a  seal  of  office  bearing  the  ^'^•l'^* 
impression  of  the  Eoyal  Arms  of  England  and  having  inscribed  in  the  mar-  "^  **  **  *• 
gin  thereof  the  words  "  Eegiatrar-G^eneral  New  South  Wales  "  and  every 
instrument  bearing  the  imprint  of  such  seal  and  purporting  to  be  signed 

or  issued  by  the  Eegistrar-General  or  by  any  Deputy  Eegistrar-G^neral  shall 
be  received  in  evidence  and  shall  be  deemed  to  be  signed  or  issued  by  or 
under  the  direction  of  the  Begistrar-General  without  further  proof  unless 
the  contrary  be  shown. 

8.  Whenever  by  any  law  for  the  time  being  in  force  in  the  Colony  any-  Functions  of 
thing  is  appointed  to  be  done  by  the  Eegistrar-General  the  same  may  be  SeSSSmr- 
lawfully  done  by  any  Deputy  Begistrar-General.     (S.  18.)  Oenermi 

9.  It  shall  not  be  lawful  for  any  person  whilst  holding  the  .office  of^^^*" 
Examiner  of  Titles  or  of  Land  Titles  Commissioner  under  this  Act  to  engage  mismonen 
in  private  practice  as  a  barrister  or  as  an  attorney  or  solicitor  or  be  in  part-  ^^^p*^ 
nership  with  or  employed  by  any  attorney  or  solicitor.      (S.  lt> ;  T.  62-93  ; 

V.  66-12.) 

10.  The  oath  following  shall  be  taken  before  one  of  the  Judges  of  the  <^^  <>' 
Supreme  Court  by  the  persons  at  present  holding  the  offices  of  Eegistrar-  ^  ^ 
General  or  Deputy  Eegistrar-General  respectively  and  by  every  Eegistrar- 
General  and  Deputy  Eegistrar-General  hereafter  appointed  before  entering 
upon  the  execution  of  his  office  under  this  Aot : — I  A.B.  do  solemnly  swear 

that  I  will  faithfully  and  to  the  best  of  my  ability  execute  and  perform  the 
office  and  duties  of  Eegistrar-General  or  Deputy  Eegistrar-General  for  the 
Colony  of  New  South  Wales  So  help  me  God.  (Q.  61-6 ;  T.  62-7;  V.  66- 
13.) 

11.  The  Eegistrar-General  may  exercise  the  following  powers  that  is  ?°J*"  **' 
to  say  :— (I)  He  may  require  the  proprietor  or  other  person  making  appli-  Toi"*^ 
cation  to  have  any  land  brought  under  the  provisions  of  this  Act  or  the  dooiments 
proprietor  or  mortgagee  or  other  person  interested  in  any  land  under  the 
provisions  of  this  Act  in  respect  of  which  any  transfer  lease  mortgage  en- 
cumbrance or  other  dealing  or  any  release  from  any  mortgage  or  encum- 
brance is  about  to  be  transacted  or  in  respect  of  which  any  transmission  is 

about  tp  be  registered  or  registration  abstracted  granted  under  this  Act  to 
produce  any  grant  certificate  of  title  conveyance  deed  mortgage  lease  will  or 
other  instrument  in  his  possession  or  within  his  control  affecting  such  land 
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(a)  See  see.  OF  the  title  tbereto.  (a)  (Pannan  v.  Fannan,  16  ]  Fisher  v.  Stewart,  44.  S.  220 ; 

6^of4j  Vic.  2.  205-218;  Q.  61-11-1;  T.  62-11;  V.  85-30,  66-129-130.)      (2)  He  may 

summon  any  such  proprietor  mortgagee  or  other  person  as  aforesaid  to  appear 


andezftndiie  ^^^  gi^o  8^7  explanation  respecting  such  land  or  the  instruments  affecting 
wiineeses  the  title  thereto  and  if  upon  requisition  in  writing  made  by  the  Eegistrar- 
General  such  proprietor  mortgagee  or  other  person  refuses  or  neglects  to 
produce  any  such  instrument  or  to  allow  the  same  to  be  inspected  or  refuses 
or  neglects  to  give  any  explanation  which  he  is  hereinbefore  required  to  give 
or  knowingly  misleads  or  deceives  any  person  hereinbefore  authorised  to 
demand  an^  such  explanation  he  shall  for  each  such  offence  incur  a  penalty 
not  exceedmg  one  hundred  pounds  and  the  Eegistrar-Ghenerai  if  the  instru- 
ment or  information  so  withheld  appears  to  him  material  shall  not  be  bound 
to  proceed  with  the  bringing  of  such  land  under  the  provisions  of  this  Act 
or  with  the  registration  of  such  transfer  or  other  dealing  or  with  the  issuing 
of  such  regist^tion  abstract  as  the  case  may  be.  {Be  O'Brien^  34.  Q.  61- 
Toadmims-  11-2;  T.  62-11-26;  V.  66-129.)  (3)  He  may  administer  oaths  or  may  take 
tor  oeth«  a  statutory  declaration  in  lieu  of  administering  an  oath.  (Z.  175-5  ;  Q.  61- 
11-8 ;  T.  62-11-8 ;  V.  66-29-1.)  (4)  He  may  upon  such  evidence  as  shall 
appear  to  him  and  the  Lands  Titles  Commissioners  sufficient  in  that  behalf 
To  correct  correct  errors  in  certificates  of  title  or  in  the  Segister  Book  or  in  entries 
errors  made  therein  respectively  and  may  supply  entries  omitted  to  be  made  under 
the  provisions  of  this  Act  Provided  always  that  in  the  correction  of  anv 
such  error  he  shall  not  erase  or  render  illegible  the  original  words  and  shall 
affix  the  date  on  which  such  correction  was  made  or  entry  supplied  with  his 
initials  and  every  certificate  of  title  so  corrected  and  every  entry  so  corrected 
or  supplied  shall  have  the  like  validity  and  effect  as  if  such  error  had  not 
been  made  or  such  entry  omitted  except  as  regards  any  entry  made  in  the 
Register  Book  prior  to  the  actual  time  of  correcting  the  error  or  supplying 
the  omitted  entry.  (Chomley  v.  Mrehrace,  21 ;  Bume  v.  Stewart,  28  ;  Barker 
V.  Weld,  81 ;  Be^.  v  Tideman,  99  ;  Bo99  v.  McNeil,  118  ;  Be  Ferguson,  127. 
To  enter  Z.  68 ;  Q.  61-11-4 ;  S.  220-4 ;  T.  62-11-4;  V.  66-129.)  (6)  He  maj  enter 
cftTeata  cavoat  ou  behalf  of  any  person  who  shall  be  under  the  disability  of  infancy 
coverture  lunacy  unsoundness  of  mind  or  absence  from  the  Colony  on  be- 
half of  Her  Majesty  Her  Heirs  or  Successors  to  prohibit  the  transfer  or 
dealing  with  any  land  belonging  or  supposed  to  belong  to  anj  such  persona 
as  hereinbefore  mentioned  and  also  to  prohibit  the  dealing  with  any  land  in 
any  case  in  which  it  shall  appear  to  him  that  an  error  has  been  made  by  mis- 
description of  such  land  or  otherwise  in  any  certificate  of  title  or  other  in- 
strument or  for  the  prevention  of  any  fraud  or  improper  dealing.  {Be 
Carroll,  61.    See  mU  to  See.  4,  B.  P.  Act,  1878.) 

PART  11. 

FBOCsnuBE  uf  BBiiTGiNa  Lajstd  undeb  the  Fbovisions  of  this  Act. 

Land  alien-  ^        12.  AH  waste  lands  and  all  lands  set  apart  for  public  purposes  remain- 

fiwmtiie**    ^^S  unalionated  from  the  Crown  on  the  dav  on  which  this  Act  shall  come 

(ht)wn  after  into  operation  shall  when  alienated  in  tee  be  subject  to  the  provisions  of 

be^nbje^to  this  Act.    The  grants  of  such  land  shall  be  in  duplicate  and  every  suoh 

iiijr*^'      gra^iti^  addition  to  proper  words  of  description  shall  contain  a  diagram  of 

'  °*"  the  land  thereby  granted  on  such  scale  as  the  Governor  with  the  advice 

aforesaid  may  from  time  to  time  direct  and  shall  be  delivered  to  the 

Eegistrar- General  who  shall  register  the  same  in    manner    hereinafter 

directed.    {Saunders  v.  Wadham,  88.) 
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13.  Land  alienated  from  the  Crown  in  fee  prior  to  the  day  on  which  Uadg 
thifl  Act  shall  come  into  operation   (whether  such  land  shall  constitute  ^i^  thj, 
the  whole  or  only  part  of  the  land  included  in  any  grant)   may  be  brought  Act  may  be 
under  the  proyisions  of  this  Act  in  the  following  manner  that  is  to  say    The  uSSS^its 
Registrar- General  shall   receive  applications  in  form  A  of  the  Schedule  operation 
hereto  if  made  by  anj  of  the  following  persons  : — (a)  By  any  person  claim-  (a)  See  4i 
ing  to  be  the  person  m  whom  the  fee  simple  is  vested  in  possession  either  at  ^*®-»  ^^*  ^® 
law  or  in  equity  (b)  Provided  that  wherever  trustees  seised  in  fee  simple  have  (h)  See  mc. 
no  express  power  to  sell  the  land  which  they  may  seek  to  bring  under  the  Soaa^*''* 
operation  of  this  Act  the  person  claiming  to  be  beneficially  entitled  for  the 

first  life  estate  or  other  greater  estate  than  a  life  estate  in  the  said  land  shall 
join  in  such  application    By  any  person  claiming  a  lifeestate  in  possession  or 
a  leasehold  for  life  or  lives  or  having  a  term  of  not  less  than  twenty-five  years 
then  current    Provided  that  except  in  the  case  of  an  application  by  a  lessee 
as  regards  the  concurrence  of  his  lessor  all  persons  claimmg  to  be  beneficially 
entitled  in  rerersion  or  remainder  shall  join  in  such  application      Provided  undivided 
always  that  no  such  application  shall  be  received  from  any  person  claiming  '^^  "^ 
to  be  entitled  to  an  undivided  share  of  any  land  unless  the  person  who  shall  SISd?SJ? 
appear  to  be  entitled  to  the  other  undivided  share  of  the  said  land  shall  join  Jjj  \^ 
in  rach  application  with  a  view  to  bringing  the  entirety  under  the  provisions  Sdef  Act 
of  this  Act  nor  from  the  mortgagor  of  any  land  unless  the  mortgagee  shall  "SSiticme**" 
join  in  such  application  nor  from  the  mortgagee  of  any  land  except  in  the 
exercise  of  a  power  of  sale  contained  in  the  mortgage  deed  nor  for  any  land 
Bubjectto  the  lien  of  any  judgment  or  execution  creditor  unless  such 
creditor  shall  consent  to  such  application  nor  from  a  married  woman  unless 
her  husband  shall  join  in  such  application   (c)  Provided  also  that  the  father  (e)  See4i 
or  if  the  father  be  dead  the  mother  or  other  guardian  of  any  infant  or  the  J^;*^^*  ^®' 
committee  or  guardian  of  any  lunatic  or  person  of  unsound  mind  maj   make 
Buch  application  in  the  name  of  such  infant  lunatic  or  person  of  unsound 
mind.    {J£x  parte  Bowan,  13.     Z.  10, 18, 137  ;  S.  7,  25,  28  ;  V.  66-16,  86-28, 
21 ;  T.  62-13.) 

14.  Every  such  applicant  shall  when  making  his  application  deposit  AppUctnt  to 
with  the  Eegistrar-General  all  instruments  in  his  possession  or  under  JSJ^^onts 
his    control     constituting    or    in    any    way    affecting    his    title    and   in  ff  ^"J** 
the  case  of  a  leasehold  a  duplicate  or  certified  copy  of  the  lease  and  of  any  •bstnc?  if 
other  instrument  under  which  the  applicant  claims  title  and  shall  furnish  »q^»»w<i 

a  schedule  of  such  instruments  and  also  if  required  an  abstract  of  his  title 
and  shall  in  his  application  state  the  nature  of  his  estate  or  interest  and  of 
every  estate  or  interest  held  therein  by  any  other  person  whether 
at  law  or  in  equity  in  possession  or  m  futurity  or  expectancy  and 
whether  the  land  be  occupied  or  unoccupied  and  if  occupied  the  name  and 
description  of  the  occupant  and  the  nature  of  his  occupancy  and  whether 
such  occupancy  be  adverse  or  otherwise  and  shall  state  the  names  and 
addresses  of  the  occupants  and  proprietors  of  aU  lands  contiguous  to  the 
land  in  respect  to  which  application  is  made  so  far  as  known  to  him  and 
that  the  schedule  so  f  umisheil  includes  all  instruments  of  title  to  such  land 
in  his  possession  or  under  his  control  and  shall  make  and  subscribe  a 
declaration  to  the  truth  of  such  statement  and  such  applicant  may  if  he 
think  fit  in  his  application  require  the  Eegistrar-Oeneral  at  the  expense  of 
such  applicant  to  cause  personal  notice  of  his  application  to  be  served  upon 
any  person  whose  name  and  address  shaU  tor  that  purpose  be  therein 
stated.  {Sharpe  v.  Hadley^  3  ;  ex  pa/rte  Hafnilton,  42  ;  Davidson  y.  Brouniy 
188.  Z.  19,  27  ;  Q.  61,  17,  24,  29  ;  S.  29,  31,  41  ;  T,  16,  19, 26,  26,  62  ;  V. 
85-64,66-65,26;  Q.  77-9.) 
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^ppi^^on  15.  Upon  the  receipt  of  such  application  the  Registrar- General  shall 

doSt  with     cause  the  title  of  the  applicant  to  be  examined  and  reported   upon  by  the 
examiners  and  shall  thereafter  refer  the  case  to  the  Lands  Titles    Gom- 
mm  appii-  missioners  for  their  consideration  and  if  it   shall   appear   to   such   Commis- 
**"^Se    d  ^^°^®'^  *^*  *^®  applicant  proprietor  is  the  original  grantee  from  the  Crown 
no^imns"    of  the  land  in  respect  to  whicn  application  is  made  and  that  no  sale  mortgage 
restored     ^^  other  incumbrance  or  transaction  affecting  the  title  of  such  land  has  at 
any  time  been  registered  in  the   Colony  and  that  such  applicant  has  not 
required  notice  of  his  application  to  be  served  personally  upon  any   person 
then  in  such  case  it  shall  be  lawful  for  the   Commissioners  to  direct  the 
Registrar- General  to  bring  such  land  under  the  provisions  of  this  Act  forth- 
with by  issuing  to  the  applicant  proprietor  or  to  such  person  as  he  or  the 
person  applying  in  his  behalf  may  by  writing  under  his  hand  direct  a 
certificate  of  title  for  the  same  as  hereinafter  described.     {Ex  parte  Bowan^ 
14i  ;  re  J,  B,  Slack,  86  ;  re  Nelson  Brothers,  36  ;   Warner  v.  JJove,  37  ;  re 
David  Le  Compte,  39  ;    re  Dr    O.  Quinn,  40  ;   re  Knapman,  41 ;   ex  parte 
Hamilton,  42  ;  ex  parte  Locke,  43  /   Fisher  v  Stewart,  44  ;  ex  parte  Clissold, 
45.     Z.  17,  18  ;  V.  66-18 ;  Q.  61-18  ;  T.  63-5.) 

When  appii.         IQ,  If  it  shall  appear  to  the  satisfaction  of  the  Commissioners  that  the 

originaT^     land  in  respect  to  which  application  has  been  made  is  held  by  the  applicant 

Sy^twttis'    ^^^  *^®  estate  or  interest  described  in  such  application  free  from  mortgage 

actionB   '    eucumbrauce  or  other  beneficial  interest  affecting  the  title  thereto  or  if  any 

regiatered     ^^^^  mortgage  eucumbrance  or  interest  remain  unsatisfied  that  the   parties 

interested  therein  are  also  parties  to  such  application  and  that  the  applicant 

has  not  required  notice  of  his  application  to  be  served  personally  on   any 

person  then  and  in  any  such  case  the  Commissioners    shall  direct  the 

jEtegistrar'  General  to  cause  notice  of  such  application  to  be  advertised  once 

in  the  Gazette  and  three  times  in  at  least  one  daily  newspaper  published  in 

Sydney  and  shall  further  limit  and  appoint  a  time  not  less  than  one  month 

nor  more  than  twelve  months  from  the  date  of  the  advertisement  in  the 

Gazette  upon  or  after  the  expiration  of  which  the  Registrar-General  shall 

unless  he  shall  in  the  interval  have  received  a  caveat  f oAiddiug  him  so  to  do 

proceed  to  bring  such  land  under  the  provisions  of  this  Act.     {Featherstone 

V.  Hanlon,  4  /  McOlone  v.  Begistrar  of  Titles,  141.     S.  32.) 

When  ©vi-  YJ.  If  it  shall  appear  to  the  satisfaction  of  the  Commissioners  that  any 

ia^^perfect*  parties  interested  in  any  unsatisfied  mortgage  or  encumbrance  affecting  the 
title  to  such  land  or  beneficially  interested  therein  are  not  parties  to  such 
application  or  that  the  evidence  of  title  set  forth  by  the  applicant  is  imperfect 
or  that  the  applicant  has  required  notice  of  his  application  to  be  served 
personally  upon  any  person  then  and  in  such  case  it  shall  be  lawful  for  the 
Commissioners  to  reject  such  application  altogether  or  at  their  discretion  to 
direct  the  Registrar- General  to  cause  notice  of  such  application  to  be  served 
in  accordance  with  such  requirement  upon  all  persons  who  shall  appear  to 
them  to  have  any  interest  in  the  land  which  is  tne  subject  of  such  application 
and  to  be  advertised  three  times  in  at  least  one  daily  newspaper  published 
in  Sydney  and  in  such  newspapers  published  elsewhere  as  to  such  Com- 
missioners may  seem  fit  and  to  be  published  in  the  Government  Gazette  and 
in  the  London  Gazette  and  in  the  oflficial  Gazettes  of  each  of  the  Colonies  of 
Victoria  South  Australia  Queensland  Tasmania  and  New  Zealand  or  in  any 
one  or  more  of  such  Gazettes  and  the  Commissioners  shall  specify  the 
number  of  times  and  at  what  intervals  such  advertisements  shall  be  published 
in  each  or  any  of  such  Gazettes  and  shall  also  limit  and  appoint  a  time  not 
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less  than  two  months  nor  more  than  two  years  from  the  date  of  the  first  of 
such  advertisements  in  the  Gazette  upon  or  after  the  expiration  of  which  it 
shall  be  lawful  for  the  Eegistrar-G-eneral  to  bring  such  land  under  the 
provisions  of  this  Act  unless  he  shall  in  the  interval  have  received  a  caveat 
torbidding  him  to  do  so.     (T.  62-18). 

18.  The  Eegistrar- General  shall  under  such  direction  as  aforesaid  or  Notice  of 
under  any  order  of  the  Supreme  Court  cause  notice  to  be  published  in  such  JJ^JJ^^b!?' 
manner  as  by  such  direction  or  order  may  be  prescribed  that  application  has  Ushed 
been  made  for  bringing  the  land  therein  referred  to  under  the  provisions  of 

this  Act  and  shall  also  cause  copv  of  such  notice  to  be  posted  in  a  conspicuous 
place  in  his  o£&ce  and  in  such  other  places  as  he  may  deem  necessary  and 
shall  forward  by  registered  letter  marked  outside  "  Land  Titles  Of&ce " 
through  the  post  of&ce  copy  of  such  notice  addressed  to  the  persons  (if  any) 
whom  the  Commissioners  shall  have  directed  to  be  served  with  such  notice 
and  to  the  persons  (if  any)  stated  in  the  declaration  by  the  applicant 
proprietor  to  be  in  occupation  of  such  land  or  to  be  occupiers  or  proprietors 
of  land  contiguous  thereto  so  far  as  his  knowledge  of  the  addresses  of  such 
persons  may  enable  him  and  in  case  such  applicant  shall  have  required  any 
such  notice  to  be  personally  served  upon  any  person  named  in  his  application 
then  and  in  such  case  the  Kegistrar- General  shall  cause  copy  of  sucn  notice 
to  be  so  served  upon  such  person.  (Featkentone  v.  Hanlon,  4  ;  Saunders  v. 
Cabot,  16  ;  Chomtey  v.  Firebrace,  21 ;  Coleman  and  Clark  v.  Biria,  46 ;  Van 
Damme  v.  Bloxam,  105  ;  Kirkham  v.  J  alien,  109 ;  Franklin  v.  Ind,  156  ; 
Skaekell  v.  Lindsay,  174 ;  Boas  v.  Victorian  Building  Society,  180.  Z.  24, 
Q.  61,  21,  22  ;  S.  35 ;  T.  62-19,  81 ;  V.  85,  12, 18.) 

19.  If  within  the  time  limited  in  such  direction  or  under  any  order  of  Lwd 
the  Supreme  Court  any  notice  forwarded  by  registered  letter  as  aforesaid  SnSef  Act 
shall  not  be  returned  to  him  by  the  Postmaster- General  and  if  within  the 

time  so  limited  he  shaU  not  have  received  a  caveat  as  hereinafter  described 
forbidding  him  so  to  do  and  in  any  case  in  which  personal  notice  may  be 
required  as  aforesaid  if  he  shall  have  received  proof  to  his  satisfaction  that 
such  notice  has  been  served  the  Eegistrar- General  shall  pursuant  to  such 
direction  of  the  Commissioners  bring  the  land  described  in  such  application 
under  the  provisions  of  this  Act  by  issuing  to  the  applicant  proprietor  or  to 
such  person  as  he  or  the  person  applying  in  his  behalf  may  by  any  writing 
under  his  hand  direct  a  certificate  of  title  for  the  same  as  hereinafter 
described.     (Z.  17  ;  Q.  61-22  ;  8.  26-27  ;  T.  62-20 ;  V.  66-34.) 

20-  The  Eegistrar- General  whenever  any  letter  containing  any  notice  On  a  return 
shall  be  returned  to  him  by  the  Postmaster-General  shall  refer  the  case  to  ^S^^  ^' 
the  Commissioners  for  their  further  direction  and  whenever  he  shall  be  made  pors^iJ.Mr- 
aware  that  any  notice  required  by  any  applicant  to  be  served  personally  has  SS-GeSend 
failed  to  be  or  cannot  be  so  served  he  shall  notify  the  same  to  such  applicant  co^J-*° 
who  if  he  think  fit  may  by  writing  under  his  hand  withdraw  such  require-  sionere  * 
ment    and  the  Eegistrar-General  shall  thereupon  report  the  case  to  the 
Commissioners  who  in  either  such  case  may  reject  the  application  altogether 
or  direct  the  Kegistrar- General  to  bring  the  land  therein  described  under 
the  provisions  of  this  Act  forthwith  or  after  such  further  interval  notification 
or  advertisement  as  they  may  deem  fit.      {Biggs  and  another  v.  Waterhouse, 
58 ;  ex  parte  Bond,  90  ;  re  John  Eaton,  194.     S.  20,  23-38.) 

21.  Any  person  having  or  claiming  any  interest  in  any  land  so  adver-  Parties  fa- 
tised  as  aforesaid  or  the  attorney  of  any  such  person  may  within  the  time  by  mteroiTeaf 
any  direction  of  the  Commissioners  for  that  purpose  limited  lodge  a  caveat 


Digitized  by  VjOOQIC 


8        NEW  SOUTH  WALES  REAL  PEOPEETT  ACT— No.  1. 

with  tlie  Begistrar-G^neral  in  form  B  of  the  Schedule  hereto  forbidding  the 
bringing  of  such  land  mider  the  proyisions  of  this  Act  and  every  such  caveat 
shall  particularize  the  estate  interest  lien  or  charge  claimed  by  the  person 
lodging  the  same  and  the  person  lodging  such  caveat  shall  if  required  deliver 

I«)  s«j "     a  full  and  complete  abstract  of  his  title  (a)      {See  Sec,  24,  post,  1878. 

S,!-i        •  Q.  61,  23, 61-23 ;  S.  89  ;  T.  62,  22  ;  Z.  118.) 

If  caveat  be  23.  The  Registrar- General  upon  receipt  of  any  such  caveat  within  the 

^l^^time  time  limited  as  aforesaid  shall  notify  the  same  to  such  applicant  proprietor 

lim^  pro.  and  shall  suspend  further  action  in  the  matter  and  the  lands  in  respect  of 

BUyed*"       which  such  caveat  may  have  been  lodged  shall  not  be  brought  under  the 

provisions  of  this  Act  until  such  caveat  shall  have  been  with£awn  or  shall 

have  lapsed  from  any  of  the  causes  hereinafter  provided  or  until  a  decision 

shall  have  been  obtained  from  the  Court  having  jurisdiction  in  the  matter. 

(S.  40 ;  T.  62-23 ;  V.  85-31.) 

Caveato  23.  After  the  expiration  of  three  months  from  the  receipt  thereof  every 

pr^cdi^  such  cavcat  shaU  be  deemed  to  have  lapsed  unless  the  person  by  whom  or  on 
tlSwi^SS  ^^^s®  behalf  the  same  was  lodged  shall  within  that  time  have  taken  pro- 
ceedings (b)  in  any  Court  of  competent  jurisdiction  to  establish  his  title  to 
iJlasyseo.  *^®    estate  interest  lien  or  charge  therein  specified  and  shall  have  given 
*  *    *     '  written  notice  thereof  to  the  fiegistrar-General  or    shall  have  obtained 
from  the  Supreme  Court  an  order  or  injunction  restraining  the  Registrar- 
General  from  bringing  the  land  therein  referred  to  under  the  provisions  of 
{e)  See  41     this  Act.  (c)     (Summers  ea  parte  Aylwin^  62.     See  Sec.  4  L.  T,  Ac,  1878. 
^o..No.i8,  2. 146, 146;  Q.  61,  21,  77-39  ;  S.  45  ;  T.  62-83,  24;  V.  66-24,  117.) 

AppUcant  24.  Any  applicant  proprietor  may  withdraw  his  application  at  any 

ma'^withf    ^°^®  prior  to  the  issuing   of  the    certificate  of  title  and  the    Begistrar- 
£tm  Us '     General  shall  in  such  case  upon  request  in  writing  signed  by  such  applicant 
appUoation    proprietor  return  to  him  or  to  the  person  (if  any)  notified  in  such  applica- 
tion as  having  a  lien  upon  such  instruments  the  abstract  and  all  instruments 
of  title  deposited  by  such  proprietor  for  the  purpose  of  supporting  his 
application.     (See  note  to  Sec.  4,  ante.    Z.  27 ;  Q.  61-29,  77-9 ;  T.  62-19.) 

inrtramenfB  25.  Upou  issuiug  a  certificate  of  title  bringing  land  under  the  provisions 

to  be  deal?   of  this  Act  the  Bogistrar- General  shall  stamp  as  cancelled  every  instrument 
with  of  title  deposited  by  the  proprietor  when  making  his  application  and  in  the 

case  of  a  leasehold  shall  endorse  upon  the  lease  so  deposited  a  memorandum 
stating  that  such  lease  has  been  brought  under  the  provisions  of  this  Act 
and  shall  certify  such  memorandum  under  his  hand  and  seal  and  shall  return 
such  lease  to  the  applicant  annexing  thereto  fhe  certificate  of  title  as 
aforesaid  and  shall  file  in  his  office  the  duplicate  or  certificate  copy  of  such 
lease  hereinbefore  directed  to  be  furnished  by  such  applicant.  Provided  that 
if  any  such  instrument  shall  relate  to  or  include  any  property  whether 
personal  or  real  other  than  the  land  included  in  such  cert'ficate  of  title  then 
the  Eegistrar- General  shall  indorse  thereon  a  memorandum  cancelling  the 
same  in  so  far  only  as  relates  to  the  land  included  in  such  certificate  of  title 
and  shall  return  such  instrument  to  such  proprietor  otherwise  he  shall 
retain  t^e  same  in  hu  office  and  no  person  shall  be  entitled  to  the  produc- 
tion of  such  instrument  so  stamped  except  upon  the  written  order  of  the 
applicant  proprietor  or  of  some  person  claiming  through  or  under  him  or 
upon  the  order  of  a  Judge  of  the  Supreme  Court.  (He^.  v.  Price,  162 ; 
re  Jno,  Eaton,  194.) 
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26.   In  case  an  applicant  proprietor  or  the  person  to  whom   an  How  oertm. 
applicant  proprietor  may  baye  directea  certificate  of  title  to  be  issued  shall  ^  kme^ 
die  in  the  interral  between  the  date  of  his  application  and  the  date  appointed  om«  ot  pre- 
for  the  certificate  of  title  to  issue  in  accordance  with  the  nroyisions  nerein-  ^^p^l^t 
before  contained  the  certificate  of  title  shall  be  issued  in  tlie  name  of  such 
applicant  proprietor  or  in  the  name  of  the  person  to  whom  he  may  haye 
directed  it  to  be  issued  as  the  case  may  require  and  such  land  shall  deyolye 
in  like  manner  as  if  the  certificate  of  title  had  been  issued  prior  to  the  death 
of  such  applicant  proprietor  or  person  so  named  by  him  (a).     (Z.  12  ;  V.  ^)  ^^- 
66-28.)  Si's' 

27*  Upon  the  first  brin^g  of  land  under  the  prorisions  of  this  Act  PercanUge 
whether  by  the  alienation  thereof  in  fee  from  the  Crown  or  consequent  ^  ^\S^^ 
upon  the  application  of  the  proprietor  as  hereinbefore  proyided  and  idso  '^'*^;.i^ 
upon  the  registration  of  the  title  to  au  estate  of  freehold  in  possession  in  *^^ 
land  under  the  prorisions  of  this  Act  deriyed  through  the  will  or  intestacy 
of  a  preyious  proprietor  or  under  any  settlement  there  shall  be  paid  to  the 
Begistrar-Gleneral  the  sum  specified  in  the  Schedule  hereto  marked  F  and 
in  the  case  of  land  brought  under  the  proyisions  of  this  Act  by  alienation 
in  fee  from  the  Crown  the  price  paid  for  such  land  shall  be  deemed  and 
taken  to  be  the  yalue  thereof  for  the  purpose  of  leyying  such  sum  and  in  all 
other  cases  as  aforesaid  such  yalue  shall  be  ascertained  by  the  oath  or 
solemn  affirmation  of  the  applicant  proprietor  or  ^rson  deriring  such  land 
by  transmission    Proyided  always  tnat  if  the  Registrar- General  shall  not  be 
satisfied  as  to  the  correctness  of  the  yalue  so  declared  or  sworn  to  it  shall 
be  lawful  for  him  to  require  such  applicant  proprietor  or  person  deriring 
such  land  to  produce  a  certificate  of  such  yalue  under  the  hand  of  a  sworn 
Taluator  which  certificate  shall  be  receiyed  as  conclusiye  evidence  of  such 
Talae  for  the  purpose  afosesaid.    (Movie  y.  Qibbs,  49.    Q.  61-41 ;  T.  62-28 ; 
y.  66-30, 14.) 

28.  All  sums  of  money  so  receiyed  shall  be  paid  to  the  Colonial  Mmm 
Treasurer  who  shall  from  time  to  time  invest  such  sums  together  with  all  fom  wsar. 
interests  and  profits  which  may  haye  accrued  thereon  in  New   South  Wales  ance  fond 
Goyemment  securities  to  constitute  an  assurance  fund  for  the  purposes 
hereinafter  provided.     (N.  Z.  177.) 

29.  The  bringing  of  land  under  the  provisions  of  this  Act  shall  not  be  Reyenkm 
held  to  extinguish  tne  reversion  expectant  on  any  lease  and  the  person  fj^^^to 
named  in  any  certificate  of  title  as  entitled  to  the  land  therein  described  ^.^1^' 
shall  be  held  in  eyery  Court  of  law  and  equity  to  be  seized  of  the  reversion  ^"  ^ 
expectant  upon  any  lease  that  may  be  noted  by  memorial  thereon  and  to 

have  all  powers  nghts  and  remedies  to  which  a  reyersioner  is  by  law 
entitled  and  shall  be  subject  to  all  covenants  and  conditions  therein 
expressed  to  be  performed  on  the  part  of  the  lessor.  (Be  McCarthy.  19. 
Q.  61-89.) 

PABT  III. 

BseisTXB  Book — Mode  of  BEGisiEBiNa  Ann  Effect  of  Begistbatiok. 

30.  The    Begistrar-General    shall    keep    a   book    to  be  called    the  BeRiBti«r. 
"Begister  Book  "  and  shall  bind  up  therein  the  duplicates  of  all  grants  and  ^^rJ^ 
^  aU   certificates  of  title  and  each  grant  and  certificate  of  title  shall  ter  Book 
constitute  a  separate  folium  of  such  book  and  the  Begistrar-Gheneral  shall 

record  thereon  the  particuhirs  of  all  instruments  deaUi^^s  and  other  matters 
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by  this  Act  required  to  be  redstered  or  entered  on  the  Eegiiter  Book 
affecting  the  land  included  under  each  such  grant  or  certificate  of  title 
distinct  and  apart.  (Sharpe  v.  ffadlei/,  3  ;  Fcmnan  v.  Pannan,  18 ;  Chomlry 
V.  Firebraeey  21 ;  House  v.  O'Farrell,  51 ;  Ee  Hayton^  ex-parte  Dibit,  67  ; 
WaUon  V.  WaUofiy  93 ;  Rail  v.  Hall,  98 ;  Fitzgerald  v.  Archer,  101. 
Wadham  v.  Buttle,  165 ;  re  John  Eaton,  194 ;  Bohertson  v.  Keith,  196 ; 
Fomiby  v.  Adelaide  Corporation,  199;  Miller  v.  Morrissey,  214;  Murphy 
Y.  Mitchell,  215.     Z.  39  ;  S.  47  ;  V.  66-34.) 

ouBtot^^  31.  Every  certificate  of  title  shall  be  in  duplicate  in  the  form  G  of  the 
dt^<»to  Schedule  hereto  and  shall  set  forth  the  nature  of  the  estate  of  freehold  in 
^inls^gif.  respect  to  which  it  is  issued  and  the  Ee^trar- General  shall  note  thereon 
.*«'  in  such  manner  as  to  preserve  their  prionty  the  particulars  of  all  unsatisfied 

mortgages  or  other  encumbrances  and  of  any  dower  lease  or  rent  charge  to  which 
M^SSSmi^r  *^®  ^*°^  ™*y  ^^  subject  and  if  such  certificate  of  title  be  issued  to  a  minor 
S^iiity  or  to  a  person  otherwise  under  disabilities  he  shall  state  the  age  of  such 
bUi^y^tobe  ^^^^^  ^^  ^^  nature  of  the  disability  so  far  as  known  to  him  and  shall  cause 
•t»ted         one  original  of  each  certificate  of  title  to  be  bound  up  in  the  Eegister  Book 

and  deliver  the  other  to  the  proprietor  entitled  to  the  land  described  therein. 

{Jonet  V.  Jones,  134.     Q.  61-33  ;  S.  48 ;  T.  62-32 ;  V.  66-34.) 

SmwmS-*^         32,  Before  bringing  under  the  provisions  of  this  Act  an  estate  in  fee- 

tifloftte  of'    simple  or  in  fee-tail  in  any  land  in  respect  to  which  a  certificate  of  title  has 

i^2^^^^     been   issued  for    any  leasehold  estate  or  interest  the  Eegistrar-General 

shall  close  the  folium  of  the  Eegister  Book  constituted  by  the  certificate  of 

title  of  such  leasehold  and  shall  carry  forward  upon  the  certificate  of  title 

issued  in  respect  to  such  estate  in  fee  memorials  of  such  leasehold  estate  or 

interest  and  of  ail  mortgages  or  other  interests   affecting  the  same  then 

registered  and  still  current  and  the  memorials  of  all  future  dealings  with 

such  leasehold  estate  or  interest  hereinafter  directed  to  be  registered  shall 

be  entered    upon   the  folium  of  the  Eegister  Book  constituted  by  the 

certificate  of  title  representing  the  fee.     (Z.  32 ;  Q.  61-34 ;  V.  66-41.) 

certiflo»te  33.  Every  certificate  of  title  duly  authenticated  under  the  hand  and 

dree^deiioe  soal  of  the  Eogistrar- General  shall  be  received  in  all  Courts  of  law  and 

^^*the^d  ®<l^^*y  *8  evidence  of  the  particulars  therein  set  forth  and  of  their  being 

has  been      entered  in  the  Eegister  Book  and  shall  be  conclusive  evidence  that  the 

bronght      persou  named  in  such  certificate  of  title  or  in  any  entry  thereon  as  seized  of 

uttder  the     or  as  taking  estate  or  interest  in  the  land  therein  described  is  seized  or 

possessed  of  or  entitled  to  such  land  for  the  estate  or  interest  therein 

specified  and  that  the  property  comprised  in  such  certificate  of  title  has  been 

duly  brought  under  the  provisions  of  this  Act  and  no  certificate  of  title 

shall  be  impeached  or  defeasible  on  the  ground  of  want  of  notice  or  of 

insufficient  notice  of  the  application  to  bring  the  land  therein  described 

under  the  provisions  of  this  Act  or  on  account  of  any  error  omission  or 

informality  in  such  application  or  in  the  proceedings  pursuant  thereto  by 

the  Commissioners  or  by  the  Eegistrar-General.     {Ex-parte  Eotoan,  14-20 ; 

Ghomley  v.   Firehrace,  21 ;    Ohisholm  v.  Capper,  86 ;    Jones  v.  FarJc,  87 ; 

Wilkinson  v.  Brown,   121 ;     Equitable  Building    Company   v.  Boss,    143 ; 

Wilkinson  v.  Broton,  215a  ;  Small  and  another  v.  Qlen,  20.     Z.  36,  65 ;  S.  52, 

80 ;  T.  62-33 ;  V.  66-47,  78-2 ;  Q.  61,  7,  122.) 

SrtlflJ  tea  ^*  -^^^^  ^^^^  grant  and  certificate  of  title  shall  be  deemed  and  taken 

of  title  regis,  to  be  registered  under  the  provisions  and  for  the  purposes  of  this  Act  so 
embodied\i  ®^^^  *®  *^®  Same  shall  havo  been  marked  by  the  Eegistrar-General  with  the 
Register      f  olium  and  volume  as  embodied  in  the  Eegister  Book  and  every  memorandoo^ 

Book  ' 
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of  transfer  or  other  instrament  purporting  to  transfer  or  in  anj  way  to  instraments 
affect  land  nnder  the  proyisions  of  this   Act  shall  be  deemed  to   be  so  Ji^^^'^ 
registered  so  soon  as  a  menaorial  thereof  as  hereinafter  described  shall  hare  "^*JjJf 
been  entered  in  the  Eegister  Book  upon  the  folium  constituted  by  the  Sgitter** 
existing  grant  or  certificate  of  title  of  such  land  and  the  person  named  in  any  ^^^^ 
grant  certificate  of  title  or  other  instrument  so  registered  as  seized  of  or  ^^J^^  *' 
taking  any  estate  or  interest  shall  be  deemed  to  be  the  registered  proprietor  proprietor 
thereof.      {Mudgioay    v.    Day    and  Buick,    1 ;    Pannan   v.    Fannan^  16 ; 
Barker  y.  Weld,  31 ;  re  Beattie,  53  ;   re  Woods,  96  ;  Hall  y.  Loder,  158a  ; 
Bucket   y.   Xnohbe,    168 ;   Jones  y.  Jones,  134 ;   Mnnoran  y.    Weir,   136 ; 
JBCasseU  y.  Colonial   Bank,  138.     Z.  82 ;   Q.  61-84,  85 ;    S.  8,  50,  68  ;  T. 
62-34;  V.  66-41,  42.) 

35.  Except  as  is  hereinafter  otherwise  proyided  eyery^  grant  or  other  £^J^"^ 
instrument  presented  for  registration    shall  be   in  duplicate    and    shall  dapUoTte 
unless  a  Crown  grant  be  attested  by  a  witness  and  shall  be  registered  in  the 

order   of    time  in    which  the  same  is    produced  for    that  purpose  and 
instruments  registered  in  respect  to    or    affecting  the    same    estate  or  iQstmmonu 
interest  shall  notwithstanding  any  express  implied  or  constructive  notice  «"|^^*^  ^ 
be  entitled  in  priority  the  one  over  the  other  according  to  the  date  of  SwirdLg 
registration  and  not  according  to  the  date  of  each  instrument  i^elf  and  JJ^J^^^^ 
the  Begistrar-General  upon  registration  thereof  shall  file  one  original  in 
his  office  and  shall  deliver  the  other  to  the  person  entitled  thereto  and 
so  soon  as  registered  every  invtrument  drawn  in  any  of  the  several  forms  And  when 
provided  in  the  Schedule  hereto  or  in  any  form  which  for  the  same  purpose  b?d^^*^ 
may  be  authorised  in  conformity  with  tne  provisions  of  this  Act  snail  for  gj^jjj*  "* 
the  purposes  of  this  Act  be  deemed  and  taken  to  be  embodied  in  tbe  Bo^l^d  to 
Eegister  Book  as  part  and  parcel  thereof  and  such  instrument  when  so  JjJJt^f^ 
constructively  embodied  and  stamped  with  the  seal  of  the  Begistrar-General  deed 
shall  have  the  effect  of  a  deed  duly  executed  by  the  parties  signing  the 
same.      {Mudgway  v.  Day  and  Buich,  1 ;   Sharpe  v.  Hadley,  8 ;    ex  parte 
Baynes,   82  ;     Fatchell    v.    Maunsell,    118 ;    Wilkinson    v.    Broum,    121 ; 
Kissling    v.     Mitchelson,   128 ;     Wildash   v.    Hutchinson,    182 ;    ex  parte 
Hassell,  177.     Z.  33 ;  8.  56,  58 ;  T.  62-36 ;  V.  66-37.      See  also  86  Vic., 
No.  7,  sec,  2.) 

36.  In  every  instrument  creating  or  transferring  any  estate  or  interest  oenerai 

in  land  under  the  provisions  of  this  Act  there  shall  bo  implied  the  following  SSto^^diS 
covenant  by  the  party  creating  or  transferring  such  estate  or  interest  that  instnimente 
is  to  say  that  he  will  do  such  acts  and  execute  such  instruments  as  in 
accordance  with  the  proyisions  of  this  Act  may  be  necessary  to  give  effect 
to  all  covenants  conditions  and  purposes  expressly  set  forth  in  such 
instrument  or  by  this  Act  declared  to  be  implied  against  such  party  in 
instruments  of  a  like  nature. 

37.  Every  memorial  entered  in  the  Eegister  Book  shall  state  the  Hemorki 
nature  of  the  instrument  to  which  it  relates  the  day  and  hour  of  the  ^«^®^ 
production  of  such  instrument  for  registration  the  names  of  the  parties 
thereto  and  shall  refer  by  number  or  symbol  to  such  instrument  and  shall 

be  signed  by  the  Eegistrar-General.       (Z.  34;   S.  51;   T.  62-37;   V.  80, 

^■^•)  Hemorial  to 

88.  Whenever  a  memorial  of  any  instrument  has  been  entered  in  the  on'd^ifcl^ 
Eegister  Book  the  Eegistrar-Oeneral  shall  except  in  the  case  of  transfer  gJ^rSitru- 
or  other  dealing  indorsed  upon  any  grant  certificate  or  other  instrument  menta 
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as  hereinafter  proyided  record  the  like  memorial  on  the  duplicate  ffXBxA 

certificate  or  other  instrument  evidencing  title  to  the  estate  or  interest 

intended  to  be  dealt  with  or  in  any  way  affected  unless  the  Begistrar- 

G-eneral  shall   as  hereinafter  proyided    dispense  with  the    production  of 

the  same   and  the  Begistrar-General  shall  indorse  on  eyery   instrument 

so  registered  a  certificate  of  the  date  and  hour  on  which  the  said  memorial 

waa  entered  in    the    Begister  Book    and  shall    authenticate  each  such 

.  certificate  by  signing  his  name  and  affixing  his  seal  thereto  and  such 

re^S^Mon^  Certificate  shall  be  receiyed  in  all  Courts  of  kw  and  equity  as  conclusiye 

^^!^         evidence  that  such  instrument  has  been  duly  registered.     (Aubrey  y.  Sootf^ 

e  denee       ^^  ^  Monqahahia  y.  New  Zealand  Timber  Ckmpany.lQO,     Q.  61-45;  S.  63; 

T.  62-38  ;  V.  66-41.) 

iofl^^  39.  No  instrument  until  registered  in  manner  hereinbefore  prescribed 
aniUentryiii  shall  be  effectual  to  pass  any  estate  or  interest  in  any  land  under  the 
1^^^  provisions  of  this  Act  or  to  render  such  land  liable  as  security  for  the 
payment  of  money  but  upon  the  registration  of  any  instrument  in  manner 
hereinbefore  prescribed  the  estate  or  interest  specified  in  such  instrument 
shall  pass  or  as  the  case  may  be  the  land  shall  become  liable  as  security  in 
manner  and  subject  to  the  coyenants  conditions  and  contingencies  set 
forth  and  specified  in  such  instrument  or  by  this  Act  declared  to  be 
implied  in  instrument  of  a  like  nature  and  should  two  or  more  instruments 
executed  by  the  same  proprietor  and  purporting  to  transfer  or  encumber 
the  same  estate  or  interest  in  any  land  be  at  the  same  time  presented  to  the 
Begistrar-G-eneral  for  registration  and  indorsement  he  shall  register  and 
indorse  that  instrument  under  which  the  person  claims  propeily  who  shall 
present  to  him  the  grant  or  certificate  of  title  of  such  land  for  that  purpose. 
(Outhbertsan  y.  Stoann,  144.) 

Eitoteof  40.  Notwithstanding  the  existence  in  any  other  person  of  any  estate 

proS^rietor    or  interest  whether  derived  by  grant  from  the  Crown  or  otherwise  which 

paramount    |)ut  for  this  Act  might  be  held  to  be  paramount  or  to  have  priority  (a)  the 

(a)  See  41     registered  proprietor  of  laud  or  of  any  estate  or  interest  in  land  under  the 

MO.' if ^'  ^^'  pi'ovisions  of  this  Act  shall  except  in  case  of  fraud  hold  the  same  subject  to 

such  encumbrances  liens  estates  or  interests  as  may  be  notified  on  the 

folium  of  the  Begister  Book  constituted  by  the  grant  or  certificate  of  title 

of  such  land  but  absolutely  free  from  all  other  incumbrances  liens  estates  or 

interests  whatsoever  except  the  estate  or  interest  of  a  proprietor  claiming 

the  same  land  under  a  prior  certificate  of  title  or  under  a  prior  grant 

registered  under  the    provisions  of  this  Act  and  except  as  regards  the 

omission  or  misdescription  of  any  right-of-way  or  other  easement  created  in 

or  existing  upon  any  land  and  except  so  far  as  regards  any  portion  of  land 

that  may  by  vnrong  description  of  parcels  or  of  boundaries  be  included  in  the 

grant  certificate  of  title  lease  or  other  instrument  evidencing  the  title  of 

such  registered  proprietor  not  being  a  purchaser  or  mortgagee  thereof  for 

yaiue  or  deriying  from  or  through  a  purchaser  or  mortgagee  thereof  for 

yalue.     (Z.  65 ;  Q.  61-44  ;  T.  62-40 ;  V.  66-49.) 

not^Jbf***  ^1*  -^^  Begistrar-General  shall  not  register  any  instrument  purporting 

ragister^  to  transfer  or  otherwise  to  deal  with  or  affect  any  estate  or  interest  in 
J^^J^  land  under  the  provisions  of  this  Act  except  in  the  manner  herein  provided 
with  nor  unless  such  instrument  be  in  accordance  with  the  provisions  hereof. 
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PAET  IV. 

Dealings. 

42.  When  land  under  the  provisions  of  this  Act  or  any  estate  or  TmMrer 
interest  in  such  land  is  intended  to  be  transferred  or  any  right-of-way  or 
other  easement  is  intended  to  be  created  or  transferred  tne  registered 
proprietor  may  execute  a  memorandum  of  transfer  in  form  D  or  E  of  the 
Schedule  hereto  which  memorandiim  shall  for  description  of  the  land 
intended  to  be  dealt  with  refer  to  the  grant  or  certificate  of  title  of  such  land 
or  shall  giye  such  description  as  may  be  sufiScient  to  identify  the  same  and 
shall  contain  an  accurate  statement  of  the  estate  interest  or  easement 
intended  to  be  transferred  or  created  and  a  memorandum  of  all  leases 
mortgages  and  other  incumbrances  to  which  the  same  may  be  subject  and 
such  memorandum  of  transfer  if  it  purports  to  deal  with  an  estate  in  respect 
to  which  a  certificate  of  title  is  by  this  Act  authorised  to  be  issued  or  if  it  be 
endorsed  on  the  instrument  evidencing  the  title  of  the  transferor  need  not 
be  in  duplicate  (a).  (Ashhi^  v.  Oook,  137  ;  Raatet  v.  Oolonial  Bank,  138  ;  ^^^^^7 
Bail^  v.  Okrisp,  54 ;  JSa  parte  Finlay,  55  ;  D'Albrdyhill  v.  Albrdyhill,  82  ;  re  a«c.' a  '  ' 
Wm.  Wadham,  114  ;  Kelly  v.  Fuller,  139 ;  Falmer  v.  Andrew*,  146,147; 
Ibrtnby  v.  Adelaide  Corporation,  199 ;  Anderson  v.  Maori  EUl  Boro\  105, 124. 
Z.  46,  76 ;  T.  62-42,  80-11, 137  ;  V.  66-57 ;  Q.  61-48,  S.  96.) 


43.  Whenever  any  easement  or  incorporealrightother  than  an  annuity  or  i 
rent  charge  in  or  over  any  land  under  the  provisions  of  this  Act  is  created  ^^ila^'' 
for  the  purpose  of  being 'annexed  to  or  used  and  enjoyed  together  with  other  '^^Jf.J^ 
land  unaer  the  provisions  of  this  Act  the  Begistrar- General  shall  enter  a  '•*"**'^ 
memorial  of  the  instrument  creating  such  easement  or  incorporeal  right 

upon  the  folium  of  the  Begister  Book  constituted  by  the  existing  grant  or 
certificate  of  title  of  such  other  land.  {Be  Turner,  66 ;  es  parte  Pennington, 
64.     Z.  61 ;  Q.  61-51,  77-28,  85-9  ;  S.  81 ;  T.  62-43  ;  V.  85-40.) 

44.  If  the  memorandum  of  transfer  purports  to  transfer  an  estate  of  g^t»^oJ 
freehold  in  possession  in  the  whole  or  m  part  of  the  land  mentioned  in  tnnsferred 
any  grant  or  certificate  of  title  the  transferor  shall  deliver  up  the  grant  or  ^^Jj^a  ^ 
certificate  of  title  of  the  said  land  and  the  Begistrar-G-eneral  shall  after  deUrered  up 
registering  the  transfer  enter  on  such  crant  or  certificate  of  title  a  memo-  ^^^m  fw 
randum  cancelling  the  same  either  wnolly  or  partially  according  as  the  •>  '?g|^ 
memorandum  of  transfer  purports  to  transfer  the  whole  or  part  only  of  the  ^Muferred 
land  mentioned  in  such  Rrant  or  certificate  of  title  and  setting  forth  the  par- 
ticulars of  the  transfer  (6).      (Be  Beattie,  53 ;  Bi^y*  v.  Waterhouse,  58  ;  re  ^}^%^j 
Wm.  Biggi,  59  ;    ex  parte  Biyhy,  77.     Z.  78,  78;    Q.  61-49,  77-28  ;    S.  i^li       ' 
61-69  ;  T.  62-138,  44  ;  V.  66-62.) 

45-  The  Begistrar-General  upon  cancelling  any  grant  or  certificate  of  Fnah^^- 
title  either  wholly  or  partially  pursuant  to  any  such  transfer  shall  make  out  iH^ed  to 
to  tiie  transferee  a  certificate  ot  title  to  the  land  mentioned  in  such  memo-  pn«*»w 
randum  of  transfer  and  every  such  certificate  of  title  shall  refer  to  the 
original  grant  of  such  land  and  to  the  memorandum  or  other  instrument  of  a  oertifloate 
transfer  and  the  Begistrar-G^neral  shall  retain  every  such  memorandum  of  JS,JJJg^ 
transfer  and  cancell^  or  partially  cancelled  grant  or  certificate  of  title  and  portion  to  b« 
whenever  required  thereto  by  the  proprietor  of  an  unsold  portion  or  balance  ^J^^itor 
of  land  included  in  any  such  partially  cancelled  grant  or  certificate  of  title  or  JLjS  Sjjj. 
by  a  registeied  transferee  of  such  portion  or  of  any  part  thereof  shall  make  r 
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out  to  Buch  proprietor  or  transferee  a  certificate  of  title  for  such  portion  or 
Wc^No^?,  ^^^  *^y  P^  thereof  of  which  he  is  the  proprietor  or  transieree.  (a) 
•ec'si   '  '  (EBotherMtone  t.  Manlon,  4;  ea  parte  Bowan,  13.    Q.  61-50,  94,  180,  77-117  ; 

T.  62-45  ;  V.  66-48.) 

TTMufewe  4g.  In  every  instrument  transferring  an   estate  or  interest  in  land 

jeot  to  mort.  Under  the  proyisions  of  this  Act  subject  to  mortgage  or  incumbrance  there 

e^bnuS'  *^*^^  ^®  implied  the  following  coyenant  by  the  transferee  that  is  to  say  that 

to  indemniiy  such  transferee  will  pay  the  interest  or  annuity  or  rent  charge  secui^  by 

tnnaferor     g^^,jj  mortgage  or  incumbrance  after  the  rate  and  at  the  times  specified  in 

the  instrument  creating  the  same  and  will  indemnify  and  keep  harmless  ihe 

transferor  from  and  against  the  principal  sum  secured  by  such  instrument 

and  from  and  against  all  liability  in  respect  of  any  of  the  coyenants  therein 

contained  or  by  this  Act  implied  on  the  part  of  the  transferor.     (Q.  60-68  ; 

T.  62-46  ;  V.  66-68  ;  S.  97.) 

Transfer  of  47.  Upon  the  registration  of  any  transfer  the  estate  or  interest  of  the 

ui?o?ra.  transferpr  as  set  fori^h  in  such  instrument  with  all  rights  powers  and 
a^ofiMMM  pri^^^g®^  thereto  belonging  or  appertaining  shall  pass  to  the  truisf eree  and 
such  transferee  shall  thereupon  become  subject  to  and  liable  for  all  and 
eyery  the  same  requirements  and  liabilities  to  which  he  would  haye  been 
subject  and  liable  if  named  in  such  instrument  originally  as  mortgagee 
encumbrancee  or  lessee  of  such  land  estate  or  interest,  {i.  82 ;  Q.  61-65 ; 
S.  162  ;  T.  62-68, 64.) 

TnuiBferof  48.  By  virtuo  of  eyery  such  transfer  the  right  to  sue  upon  any  memo- 

jS22uJn^'  randum  of  mortgage  or  other  instrument  and  to  recoyer  any  debt  sum  of 
few  right  to  money  annuity  or  damages  thereunder  (notwithstanding  the  same  may  be 

deemed  or  held  to  constitute  a  chose  in  action)  and  all  interest  in  any  such 

debt  sum  of  money  annuity  or  damages  shall  be  transferred  so  as  to  yest  tha 
SsTinff  to  same  at  law  as  weu  as  in  eijuily  in  the  transferee  thereof :  Proyided  always 
Bq^M  to  *!***  nothing  herein  contained  shall  preyent  a  Court  of  Equity  from  giying 
*ro«u         effect  to  any  trusts  affecting  the  said  debt  sum  of  money  annuity  or  damages 

in  case  the  transferee  shall  hold  the  same  as  a  trustee  tor  any  other  person. 

(Saundert  y.  Oabot,  16 ;  St.  Qeorge  y.  Burnett,  67  ;  Miller  y.  Stewart^  172, 

176.    Q.  61-66  J  Z.  63.) 

5J?^^^  49.  When  any  land  under  the  proyisions  of  this  Act  is  intended  to  be 
•imiB^f  tius  leased  or  demised  for  a  life  or  liyes  or  for  any  term  of  years  exceeding  three 
^**""**°^  years  the  proprietor  shall  execute  a  memorandum  of  lease  in  form  E  of  the 
Schedule  nereto  and  eyery  such  instrument  shall  for  description  of  the 
land  intended  to  be  dealt  with  refer  to  the  grant  or  certificate  of  title  of  the 
land  or  shall  epye  such  other  description  as  may  be  necessary  to  identify  such 
land  and  a  rignt  for  or  coyenant  by  the  lessee  to  purchase  the  land  therein 
described  may  be  stipulated  in  such  instrument  and  in  case  the  lessee  shall 
pay  the  purchase  money  stipulated  and  otherwise  obserye  the  coyenants 
expressed  and  implied  in  such  instrument  the  lessor  shall  be  bound  to  execute 
a  memorandum  of  transfer  to  such  lessee  of  the  said  land  and  the  fee-simple 
thereof  and  to  perform  all  necessary  acts  by  this  Act  prescribed  for  the 
purpose  of  transferring  to  a  purchaser  the  said  land  and  the  fee-simple 
thereof.  Proyided  always  that  no  lease  of  mortgaged  or  encumbered  land 
shall  be  yalid  and  binding  against  the  mortgagee  or  encumbrancee  unless  such 
mortgagee  or  encumbrancee  shall  haye  consented  to  such  lease  prior  to  the 
same  being  registered.    (Q.  61-62  ;  T.  62-47  ;  Y.  66-76.) 


Digitized  by  VjOOQIC 


NEW  SOUTH  WALES  EEAL  PEOPEBTT  ACT— No.  1.       16 

50«  WheneTor  any  lease  ordenuse  which  is  required  to  be  registered  bj  LeAMw^ 
iihe  provisions  of  this  Act  is  intended  to  be  surrendered  and  the  surrender  S^jyS?" 
thereof  is  effected  otherwise  than  through  the  operation  of  a  surrender  in  indorsement 
law  or  than  under  the  proTisions  of  any  law  at  the  time  being;  in  force  in  ^^^. 
the  Colony  relating  to  insolvent  estates  there  shall  be  endorsed  upon  such  oarrenoeof 
lease  or  on  the  counterpart  thereof  the  word  "  Surrendered  "  with  the  date  *"^' 
of  such  surrender  and  such  endorsement  shall  be  signed  by  the  lessee  and 
by  the  lessor  as  evidence  of  the  acceptance  thereof  and  sliall  be  attested  by 
a  witoess  and  the  Eegistrar-G-eneral  thereupon  shall  enter  in  the  Begister 
Book  a  memorandum  recording  the  date  of  such  surrender  and  shall  likewise 
endorse    upon  the  lease  a  memorandum  recording  the  fact  of  such  entry 
having  been  made  in  the  Begister  Book  and  upon  such  entry  having  been  so 
made  in  the  Begister  Book  the  estate  or  interest  of  the  lessee  in  such  land 
shall  revest  in  the  lessor  or  in  the    person  in  whom  having  regard  to 
intervening  circumstances  (if  any)  the  said  land  would  have  vested  if  no 
such  lease  had  ever  been  executed  and  production  of  such  lease  or  counter- 
part   bearing    such  endorsement  and    memorandum    shall    be    sufficient 
evidence  that  such  lease  had  been  so  surrendered     Provided  that  no  lease 
subject  to  mortgage  or  incumbrance  shall  be  so  surrendered  without  the 
couBont  of  the  mortgagee  or  incumbrancee.      (l^enton  v.  Bichardton,   125. 
Z.  89  ;  Q.  61-54 ;  S.  92,  120;  T.  62-48 ;  V.  66-82.) 

51.  In  every  memorandum  of  lease  there  shall  be  implied  the  following  0oT€Mnteto 
covenants  against  the  lessee  that  is  to  say: —  to  irery*^ 

(i)    That  he  will  pay  the  rent  thereby  reserved  at  the  times  therein  Jj^'fJJ^'*** 
mentioned  ana  all  rates  and  taxes  which  may  be    payable  in    ^ 
respect  to  the  demised  property  during  the  continuance  of  the 
lease, 
(n)  That  he  will  at  all  times  during  the  continuance  of  the  said  lease 
keep  and  at  the  determination  thereof  yield    up    the  demised 
property  in  good  and  tenantable  repair  accidents  and  damage  from 
fire  storm  and  tempest  and  reasonable  wear  and  tear  excepted. 
{Sharpe  v.  Radley,  8  ;    BucJcnall  v.  Beidy  145  ;  ex  parte  Folk,  170  ; 
in  re  James,  193.     Z.  91,  92, 166  ;  Q.  61-75,  70,  71,  88-28  ;  S.  124, 
125i.,  180,  152 ;  T.  62-49,  68-11,  50,  86-88,  74,  88  ;  V.  66-76.) 
52*  In  every  memorandum  of  lease  there  shall  be  also  implied  the  Powentob« 
following  powers  in  the  lessor  that  is  to  say: —  ^S?*"* 

(i)  That  he  may  by  himself  or  his  agents  twice  in  every  year  during 
the  term  at  a  reasonable  time  of  the  day  upon  giving  to  the  lessee 
two  days  previous  notice  enter  upon  the  demised  property  and 
view  the  state  of  repair  thereof  and  ma^  serve  upon  the  lessee 
or  leave  at  his  last  or  usual  place  of  abode  m  this  Colony  or  upon 
the  demised  property  a  notice  in  writing  of  any  defect  requiring 
him  within  a  reasonable  time  to  be  therein  prescribed  to  repair  the 
same.  {Bucknall  v.  Beid,  145.) 
(n)  That  in  case  the  rent  or  any  part  thereof  shall  be  in  arrear  for  the 
space  of  six  calendar  months  or  in  case  default  shall  be  made  in 
the  fulfilment  of  anv  covenant  whether  expressed  or  implied  in  such 
lease  on  the  part  of  the  lessee  and  shall  be  continued  for  the  space 
of  six  calendar  months  or  in  case  the  repairs  required  by  such 
notice  as  aforesaid  shall  not  have  been  completed  within  the  time 
therein  specified  it  shall  be  lawful  for  such  lessor  to  re-enter  upon 
and  take  possession  of  such  demised  premises.  {BucJcnall  v.  Meid^ 
145.) 
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Bagirtnr-  53.  In  any  snch  case  the  fiegistrar-G^neral  upon  proof  to  his  satisf ac- 

SSpStten-  *^^^  ®f  lawful  re-entry  and  recovery  of  nosBession  by  a  lessor  shall  note  the 

Ian  of  re.     eamo  bv  entry  in  the  Kegister  Boos  and  the  estate  of  the  lessee  in  such  land 

Ste7Bo^'  shall  thereupon  determine  but  without  releasing  him  from  his  liabUity  in 

respect  of  the  breach  of  any  covenant  in  such  lease  expressed  or  implied 

and  the  Eegistrar- General  shall  cancel  such  lease  if  delivered  up  to  him  for 

that  purpose.     (Q.  61,  72.) 

ttS  AcU?*'  54.  Whenever  any  land  or  estate  or  interest  in  land  under  the 
inortg»ged^  provisions  of  this  Act  is  intended  to  be  charged  or  made  security  in  favour 
oinmomn-  q£  ^^^j  mortgagee  the  mortgagor  shall  execute  a  memorandum  of  mortgage 
in  form  Gt  of  the  Schedule  hereto  and  whenever  any  such  laud  estate  or 
interest  is  intended  to  be  charged  with  or  made  securitr  for  the  pajment  of 
an  annuity  rent  charge  or  sum  of  money  in  favour  of  any  encumbrancee 
the  encumbrancer  shall  execute  a  memorandum  of  encumbrance  in 
form  H  of  the  Schedule  hereto  and  every  such  instrument  shall  contain  an 
accurate  statement  of  the  estate  or  interest  intended  to  be  mortgaged  or 
encumbered  and  shall  for  description  of  the  land  intended  to  be  dealt  with 
refer  to  the  grant  or  certificate  of  title  of  the  land  in  which  such  estate  or 
interest  is  held  or  shall  give  such  other  description  as  may  be  necessary  to 
identify  such  land  together  with  a  statement  of  all  mort^ges  and  other  in- 
cumbrances affecting  the  same  (if  any).     (Q.  61-56;  T.  62-52.) 

Mortcftge  or         55,  Mortgage  and  encumbrance  under  this  Act  shall  have  effect  as 

bmoe  not    Bocurity  but  shall  uot  Operate  as  a  transfer  of  the  land  thereby  charged  and 

tnSf«**"  in  case  default  be  made  in  the  payment  of  the  principal  sum  interest  annuity 

Procedure    Or  rent  charge  or  an  v  part  thereof  thereby  secured  or  m  the  observance  of  any 

3^232**'     covenant  expressed  in  any  memorandum  of    mortgage    or  encumbrance 

registered  under  this  Act  or  that  is  hereinafter  declared  to  be  implied  in 

such  instrument  and  such  default  be  continued  for  the  space  of    one 

calendar  month  or  for  such  other  period  of  time  as  may  therein  for  that 

purpose  be  expressly  limited  the  mortgagee  or  incumbrancee  may  give  to 

the  mortgagor  or  encumbrancer  notice  in  writing  to  pa;p^  the  money  then 

due  or  owing  on  such  memorandum  of  mortgage  or  of  incumbrance  or  to 

observe  the  covenants  therein  expressed  or  implied  as  the  case  may  be  and 

that  sale  will  be  effected  unless  such  default  be  remedied  or  may  leave  such 

notice  on  the  mortgaged  or  encumbered  laiid  or  at  the  usual  or  last  known 

place  of  abode  in  the  Colony  of  the  mortgagor  or  encumbrancer  or  other 

person  claiming  to  be  then  entitled  to  the  said  land  or  with  his  known  agent. 

(Bank  of  New  South  JPalesY.  Fahner,  108  ;  Manning  v.  Oroisman,  128.     T. 

74-10;  V.  66-105.) 

Power  toteD  56.  After  such  default  in  payment  or  in  observance  of  covenants 
continuing  for  the  further  space  of  one  calendar  month  from  the  service  of 
such  notice  or  for  such  other  period  as  may  in  such  instrument  be  for  that 
purpose  limited  such  mortgagee  or  encumbrancee  is  hereby  authorised  and 
empowered  to  sell  the  land  so  mortgaged  or  encumbered  or  any  part  thereof 
ana  all  the  estate  and  interest  therein  of  the  mortgagor  or  encumbrancer 
and  either  aJto^ther  or  in  lots  by  public  auction  or  by  private  contract  or 
both  such  modes  of  sale  and  subject  to  such  conditions  as  he  may  think 
fit  and  to  buy  in  and  resell  the  same  without  being  liable  for  any  loss 
occasioned  thereby  and  to  make  and  execute  all  such  instruments  as  shall  be 
necessary  for  effecting  the  sale  thereof  all  which  sales  contracts  matters  and 
things  hereby  authorised  shall  be  as  valid  and  effectual  as  if  the  mor^;agor 
or  encumbrancer  had  made  done  or  executed  the  same  and  the  receipt  or 
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receipts  in  writing  of  the  mortgag;ee  or  incumbrancee  shall  be  a  sufficient 
discharge  to  the  purchaser  of  such  land  estate  or  interest  or  of  any  portion 
thereof  for  so  much  of  his  purchase  money  as  may  be  thereby  expressed  to 
be  received  and  no  such  purchaser  shall  be  answerable  for  the  loss  misappli- 
cation or  non-application  or  be  obliged  to  see  to  the  application  of  the 
purchase  money  by  him  paid  nor  shall  he  be  concerned  to  inauire  as  to  the 
tact  of  any  default  or  notice  having  been  made  or  c^iven  as  aforesaid  and  the 
purchase  money  to  arise  from  the  sale  of  any  such  land  estate  or  interest  Appropri*. 
shall  bo  applied  first  in  payment  of  the  expenses  occasioned  by  such  sale  ^^^^^' 
secondly  in  payment  of  the  moneys  which  may  then  be  due  or  owing  to  the 
mortgagee  or  encumbrancee  thirdly  in  payment  of  subsequent  mortgages  or 
encumbrances  (if  any)  in  the  order  of  their  priority  and  the  surplus  (if  any)  * 
sball  be  paid  to  the  mortgagor  or  encumbrancer  as  the  case  may  be.  (Burne 
V.  Sfetoare,  28  ;  Buehett  v.  Knobbe,  167  ;  Bosm  v.  Victorian  Permanent  Bldg, 
Society,  180  ;  Boberf^on  v.  Keith,  195.  S.  188,  185 ;  T.  62-54 ;  V.  66,  186, 
85,44;  Z.  98,  99;  Q.  61-57,  58,  77-20.) 

57«  Upon  proof  to  his  satisfaction  by  statutory  declaration  that  such  segirtrar. 
default  has  Deen  made  and  continues  as  aforesaid  the  Begistrar-General  ^^^^i^to 
shall  register  any  memorandum  or  instrument  of  transfer  executed  by  a  Maebymort- 
mortgagee  or  encumbrancee  for  the  purpose  of  such  sale  as  aforesaid  and  S^ruoeo 
upon  such  registration  the  estate  or  interest  of  the  mortgagor  or  encum- 
brancer as  therein  described  to  be  conveyed  shall  pass  to  and  vest  in  the 
purchaser  freed  and  discharged  from  iJl  liability  on  account  of  such  mortgage 
or  encumbrance  or  of  any  mortgage  or  encumbrance  registered  subsequent 
thereto  and  if  such  memorandum  of  transfer  purports  to  pass  an  estate  of 
freehold  in  possession  not  being  a  life  leasehold  the  purchaser  shall  be 
entitled  to  receive  a  certificate  of  title  for  the  same.    {Buc/cett  v.  Knobbe,  167 ; 
Boa  V.  Victorian  Bldg.  Society,  180 ;  Bobertson  v.  KeUh,  195.     Q.  61-58.) 

58,  The  mortgagee  or  encumbrancee  upon  de&ult  in  payment  of  the  in  cms  of 
principal  sum  or  any  part  thereof  or  of  any  interest  annuity  or  rent  chai|;e  ^^^^^ 


secured  by  any  mortgage  or  encumbrance  may  enter  into  possession  of  the  ^  <>' 
mortgaged  or  encumbered  land  by  receiving  the  rents  and  profits  thereof  or  Hed^^nt  o 
may  distraiQ  upon  the  occupier  or  tenant  of  the  said  land  under  the  power  rorecioaare 


to  distrain  hereinafter  contained  for  the  rent  then  due  or  may  bring  an  action 
of  ejectment  to  recover  the  said  land  either  b^ore  or  after  entering  into  the 
reeeii)t  of  the  rents  and  profits  thereof  or  making  any  distress  as  aforesaid 
and  either  before  or  after  any  sale  of  such  land  snail  be  effected  under  the 
power  of  sale  given  or  implied  in  his  memorandum  of  mortgage  or  of  , 
encumbrance  in  the  same  manner  in  which  he  mi|;ht  have  made  such  entry  A 
or  distress  or  brought  such  action  if  the  principal  sum  or  annuity  were  ' 
secured  to  him  by  a  conveyance  of  thelegal  estate  in  the  land  so  mortgaged 
or  encumbered  and  any  sucFregistereJmbrtgagee  shall  be  entitled  to  fore- 
close the  right  of  the  mortgagor  to  redeem  the  said  mortgaged  or  encumbered 
lands  in  manner  hereinafter  provided.  (Slack  v.  Dovonton,  11 ;  Pannan  v. 
Pannan,  16 ;  Burne  v.  Stewart,  28 ;  re  Sellars,  82 ;  Jellicoe  v.  Wellington 
Loan  Cdmpany,  50;  Jonet  v.  Sellick,7S;  Sanders y,  Wadham,  88;  B.N.S.W. 
V.  Palmer,  108 ;  Kirkham  v.  Julien,  109 ;  Bosb  v.  WNeil,  118 ;  Rart  v. 
Stratton,  119;  Colonial  Bank  v.  Babbage,  126;  Tranter  v.  Lord,  25, 
119;  Wilkinson  v.  Brown,  121 ;  Kearton  v.  Biohardson,  125 ;  Dyke  v. 
Blliott,  133 ;  Mnnoran  v.  Weir,  186 ;  Grey  v.  Watson,  152 ;  Ibrtnby  v. 
Adelaide  Corporation,  179 ;  Colonial  Bank  v.  Boache,  187  ;  Buckett  v. 
Enohbe,  167.    Z.  97 ;  Q.  61-60,  61 ;  S.  187,  188 ;  T.  62-52,  57  ;  V.  67-2.) 
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Nottoebj  59*  Wheneyer  a  mortgagee  or  encumbrancee  sball  giye  notice  of  his 

S'toSSTto  demanding  to  enter  into  receipt  of  the  rents  and  profits  of  the  mortgaged  or 
Parent  to    encumbeiid  land  to  the  tenant  or  occupier  or  other  person  liable  to  p«y  or 
pend  mOTtI   account  f or  the  rents  and  profits  thereof  all  the  powers  and  remedies  of  the 
^2ndi^***  i^ortgagor  or  encumbrancer  in  regard  to  receipt  ana  recovery  of  and  giving 
Mortga^'i  disclmrges  for  such  rents  and  profits  shall  be  suspended  and  jbransferred  to 
bS^^ute  *^®  ^^^  mortgagee  or  encumbrancee  until  such  notice  be  withdrawn  or  the 
difloharges    mortgage  or  encumbrance  shall  be  satisfied  and  a  discharge  thereof  duly 
registered  and  in  every  such  case  the  receipt  in  writing  of  the  mortgagee  or 
encumbrancee  shall  be  a  sufficient  discharge  for  any  rents  and  profits  therein 
expressed  to  be  received  and  no  person  paying  the  same  shall  be  bound  to 
enquire  concerning  any  default  or  other  circumstance  affecting  the  right  of 
the  person  giving  such  notice  beyond  the  fact  of  his  being  duly  registered  as 
mortgagee  or  encumbrancee  of  the  land.    Provided  that  nothmg  herein 
contioned  shall  interfere  with  the  effect  of  any  rule  order  or  judgment  of  the 
Supreme  Court  in  regard  to  the  payment  of  rent  under  the  special  circum- 
stances of  any  case  nor  shall  prejudice  any  remedy  of  the  mortgagor  or 
,  *  encumbrancer  against  the  mortgagee  or  encumbrancee  for  wrongful  entry  or 
'     for  an  account.      (Grey   v.  Watwn,  152;  Kinff   v.  Siuart,  164.     Z.  100, 
118 ;  Q.  61-62,  57 ;  S.  134, 139 ;  T.  62-58 ;  V.  66-91.) 

of*2KSSid  60.  Any  mortgagee  or  encumbrancee  of  leasehold  land  under  the  pro- 

entering  into  visions  of  this  Act  or  any  person  claiming  the  said  land  as  a  purchaser  or 
fiablTto*'*  otherwise  from  or  under  such  mortgagee  or  encumbrancee  after  entering  into 
lessor  possession  of  the  said  land  or  the  rents  and  profits  thereof  shall  during  such 

possession  and  to  the  extent  of  any  rents  and  profits  which  may  be  received 
oy  him  become  and  be  subject  and  liable  to  the  lessor  of  the  said  land  or  the 
person  for  the  time  being  entitled  to  the  said  lessor's  estate  or  interest  in  the 
said  land  to  the  same  extent  aa  the  lessee  or  tenant  was  subject  to  and  liable 
for  prior  to  such  mortgagee  encumbrancee  or  other  person  entering  into 
possession  of  the  said  land  or  the  rents  and  profits  thereof.  (^King  v.  Stuart, 
164 ;  Bo99  v.  Victorian  Fermanent  Building  Society,  180.     T.  62-116). 

£ort**^**'  61.  TJpon  the  production  of  any  memorandum  of  mortgage  or  of 
uid  £?am.  encumbrance  having  thereon  an  indorsement  signed  by  the  mortgagee  or 
bmnces  encumbraucoe  and  attested  by  a  witness  discharging  the  land  estate  or 
interest  from  the  whole  or  part  of  the  principal  sum  or  annuity  secured  or 
discharging  any  part  of  the  land  comprised  in  such  instrument  from  the 
whole  of  such  principal  sum  or  annuity  the  Eegistrar- General  shall  make  an 
entry  in  the  Beffister  Book  noting  that  such  mortgage  or  encumbrance  is 
discharged  whoUy  or  partially  or  that  part  of  the  land  is  discharged  as 
aforesaid  as  the  case  may  re<^uire  and  upon  such  entry  being  so  made  the 
estate  or  interest  or  the  portion  of  land  mentioned  or  referred  to  in  such 
endorsement  as  aforesaid  shall  cease  to  be  subject  to  or  liable  for  such 
principal  sum  or  annuity  or  as  the  case  may  be  for  the  part  thereof  noted  in 
such  entry  as  discharged.  {McCartney  v.  Kesterton,  17.  Z.  108  ;  Q.  61, 63 ; 
S.  143, 147  ;  T.  62-59,  61 ;  Z.  108.) 

Mt^Lotion  ®^*  ^P^^  proof  of  the  death  of  the  annuitant  or  of  the  occurrence  of 

of  wmuity  the  event  or  circumstance  upon  which  in  accordance  with  the  provisions  of 
any  memorandum  of  encumbrance  the  annuity  or  sum  of  money  thereby  secured 
shall  cease  to  be  payable  and  upon  proof  that  all  arrears  of  the  said  annuity 
and  interest  or  money  have  been  paid  satisfied  or  discharged  the  Begistrar- 
G^neral  shall  make  an  entry  in  the  Begister  Book  noting  that  such  annuity 
or  sum  of  money  is  satisfiea  and  discharged  and  shall  cancel  such  instrument 
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and  upon  such  entry  being  made  tbe  land  estate  or  interest  shall  cease  to  be 
subject  to  or  liable  for  such  annuity  or  sum  of  money  and  the  Eegistrar- 
General  shall  in  any  or  either  such  case  as  aforesaid  indorse  on  the  grant 
certificate  of  title  or  other  instrument  eridencing  the  title  of  the  mortgagor 
or  encumbrancer  to  the  land  estate  or  interest  mortgaged  or  encumbered  a 
memorandum  of  the  date  on  which  such  entry  as  aforesaid  was  made  by  him 
m  the  Eegister  Book  wheneyer  such  grant  certificate  of  title  or  other  instru- 
ment shall  be  presented  to  him  for  that  purpose.     (T.  60.  62.) 

63.  In  case  the  registered  mortgagee  shall  be  absent  from  the  Colony  ^^^j^^j 
and  there  be  no  person  authorised  to  give  a  receipt  to  the  mortgagor  for  bep?dto 
the  mortgage  money  at  or  after  the  date  appointea  for  the  redemption  of  TraMomrif 
any  mortgage  it  shtdl  be  lawful  for  the  Colonial  Treasurer  to  receive  such  F^'^j^ 
mortgage  money  with  all  arrears  of  interest  then  due  thereon  in  trust  for  tnm  tiM^ 
the  mortgagee  or  other  person  entitled  thereto  and  thereupon  the  interest  ^^J^^JJ^ 
upon  such  mortgage  shall  cease  to  run  or  accrue  and  the  Eegistrar-General  di^^Srg^. 
snail  upon  the  receipt  of  the  said  Treasurer  for  the  amount  of  the  said 
mortgage  money  and    interest    make  an    entry    in    the    Eegister  Book 
discharging  such  mortgage  stating  the  day  and  hour  on  which  such  entry  is 

made  and  such  entry  shall  be  a  valid  discharge  for  such  mortgage  and  shall 
have  the  same  force  and  efiect  as  is  hereinbefore  given  to  a  like  entry  when 
made  upon  production  of  the  memorandum  of  mortgage  with  the  receipt  of 
the  mortgagee  and  the  Eegistrar-G-eneral  shall  indorse  on  the  grant 
certificate  of  title  or  other  instrument  as  aforesaid  and  also  on  the 
memorandum  of  mortgage  whenever  those  instruments  shall  be  brought  to 
him  for  that  purpose  the  several  particulars  hereinbefore  directed  to  be 
indorsed  upon  each  of  such  instruments  respectively.  (MoArtney  v. 
Keiterton,  17.  Z.  108,  109  j  Q.  66-100,  61-64;  S.  102,  146;  T.  62-61, 
74-28,  29.) 

64.  In  every  memorandum  of  mortgage  there  shall  be  implied  a^inst  ^J^f^^^ 
the  mortgajgor  a  covenant  that  he  will  repair  and  keep  in  repair  all  buildings  ere^  memo- 
or  other  improvements  erected  and  made  upon  the  land  and  that  thejJJJ^^' 
mortgagee  may  at  all  convenient  times  until  such  mortgage  be  redeemed  be 

at  libeiHty  with  or  without  surveyors  or  others  to  enter  into  and  upon  such 
land  to  view  and  inspect  the  state  of  repair  of  such  buildings  or  improve- 
ments. {Buehnall  v.  Beid,  146.  Z.  96;  Q.  61-69;  S.  180;  T.  62-62;  V. 
66-90.) 

65.  Such  of  the  covenants  hereinafter  set  forth  as  shall  be  expressed  Abbramted 
in  any  memorandum  of  lease  or  mortgage  as  to  be  implied  shall  if  expressed  i^^for 
in  the  form  of  words  hereinafter  appointed  and  prescribed  for  the  case  of  ©oTeMnta 
each  such  covenant  respectively  be  so  implied  as  fully  and  effectually  as  if 

such  covenants  were  set  forth  fully  and  in  words  at  length  in  such 
instrument  that  is  to  say  the  words  "  will  insure  "  shall  imply  as  follows — 
that  the  lessee  or  mortgagor  will  insure  and  so  long  as  the  principal  money 
and  interest  secured  by  mortgage  shall  remain  unpaid  or  the  term  expressed 
in  the  said  mortgage  or  lease  shall  not  have  expired  will  keep  insured  in  the  nune 
name  of  such  mortgagee  or  lessor  in  some  public  insurance  office  to  be 
approved  by  such  mortgagee  or  lessor  against  loss  or  damage  by  fire  to  the 
full  amounts  specified  in  such  instrument  or  if  no  amount  be  specified  then 
to  their  full  value  all  buildings  tenements  or  premises  erected  on  such  land 
which  shall  be  of  a  nature  or  kind  capable  of  being  insured  against  loss  or 
damage  by  fire  and  that  the  mortgagor  or  lessee  will  at  the  re<]uest  of  the 
mortgagee  or  lessor  hand  over  to  and  deposit  with  him  the  policy  of  every 
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such  insuraDce  and  produce  to  him  the  receipt  or  receipts  for  the  annual  or 
other  premiums  payable  on  account  thereoi  and  also  that  all  moneys  to  be 
received  under  or  by  virtue  of  any  such  insurance  shall  in  the  event  of  loai 
or  damage  by  fire  be  laid  out  and  expended  in  making  good  such  loss  or 
damage  Provided  also  that  if  defamt  shall  be  made  in  the  observance  or 
performance  of  the  covenant  last  above  mentioned  it  shall  be  lawful  for  the 
mortgagee  or  lessor  without  prejudice  nevertheless  to  and  concurrently  with 
the  powers  granted  him  by  his  memorandum  of  mortgage  or  lease  or  by  this 
Act  provided  to  insure  such  building  and  the  costs  and  charges  of  such 
insurance  shall  until  such  mortgage  be  redeemed  or  such  lease  shall  have 
expired  be  a  charge  upon  the  said  land  recoverable  in  like  manner  as  rent  or 
Paint  out.  interest  in  arrear  The  words  "  paint  outside  every  alternate  year "  shall 
■**^  imply  as  follows,  viz. — and  also  will  in  every  alternate  year  during  the 

currency  of    such  lease  paint  all  the  outside  woodwork   and  ironwork 
belonging  to  the  hereditaments  and  premises  mentioned  in  such  lease  with 
two  coats  of  proper  oil-colours  in   a  workmanlike  manner      The   words 
Pamtand     "  paint  and  paper  inside  every  third  year  '*  shall  implv  as  follows,  viz. — and 
pftperinnde  ^j  j^  evory  third  year  during  the  currency  of  such  lease  paint  the  inside 
wood  iron  and  other  works  now  or  usually  painted  with  two  coats  of  proper 
oil-colours  in  a  workmanlike  manner  and  also  re-paper  with  paper  or  a 
quality  as  at  present  such  parts  of  the  said  premises  as  are  now  papered  and 
also  wash  stop  whiten  or  colour  such  parts  of  the  said  premises  as  are  now 
Fenoe         whitened  or  coloured  respectively    The  words  "  will  lence "  shall  imply 
as  follows    viz. — and    also    will    during    the    continuance    of   the    said 
lease  erect  and  put  up  on  the  boundaries  of  the  land  therein  mentioned 
or  upon  such  boundaries  upon  which  no  substantial  fence  now  exists  a 
Cultivate     good  and    substantial    fence     The    word    "cultivate"    shall    imply    as 
follows,  viz. — and  will  at  all  times  during  the  said  lease  cultivate  use  and 
manage  all  such  parts  of  the  land  therein  mentioned  as  are  or  shall  be 
broken  up  or  converted  into  tillage  in  a  proper  and  husbandmanlike  manner 
and  will  not  impoverish  or  waste  the  same    The  words  "  that  the  lessee  will 
Not  use  as  a  not  use  the  said  premises  as  a  shop  *'  shall  imply  as  follows,  viz. — and  also 
^°^  that  the  said  lessee  will  not  convert  use  or  occupy  the  said  hereditaments 

and  premises  mentioned  in  such  lease  or  any  part  thereof  into  or  as  a  shop 
warenouse  or  other  place  for  carrying  on  any  trade  or  business  whatsoever 
or  permit  or  suffer  the  said  hereditaments  and  premises  or  any  part  thereof 
to  De  used  for  any  such  purpose  or  otherwise  tnan  as  a  ^^ate  dwelling- 
house  without  the  consent  in  writing^  of  the  said  lessor  The  words  "  wUl 
OfltenaiTe  not  Carry  on  offensive  trades  "  shall  implj  as  follows — and  also  that  no 
^  noxious  noisome  or  offensive  art  trade  business  occupation  or  calling  shall 
at  any  time  during  the  said  term  be  used  exercised  carried  on  permitted  or 
suffered  in  or  upon  the  said  hereditaments  and  premises  above  mentioned 
and  that  no  act  matter  or  thing  whatsoever  shall  at  any  time  during  the  said 
term  be  done  in  or  upon  the  said  hereditaments  and  premises  or  any  part 
thereof  which  shall  or  may  be  or  grow  to  the  annoyance  nuisance  grievance 
damage  or  disturbance  of  the  occupiers  or  owners  of  the  adjoining  lands 
Asrignor  and  hereditaments  The  words  '*  will  not  without  leave  assign  or  sublet" 
■*^^*  shall  imply  as  follows,  viz. — ^and  also  that  the  said  lessee  shall  not  nor  will 
during  the  term  of  such  lease  assign  transfer  demise  sublet  or  set  over 
or  otherwise  by  any  act  or  deed  procure  the  lands  or  premises  therein 
mentioned  or  any  of  them  or  any  part  thereof  to  be  assigned  transferred 
demised  sublet  or  set  over  unto  any  person  whomsoever  without  the  consent 
in  writing  of  the  said  lessor  first  had  and  obtained    The  words  "  will  not 
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cut  timber  "  shall  imply  as  follows — and  also  that  the  said  lessee  shall  not  Ont  timber 
nor  will  cut  down  feu  injure  or  destroy  any  growing  or  Hying  timber  or 
timber-like  trees  standing  and  being  upon   the    said  hereditaments  and 
premises  above  mentioned  without  the  consent  in  writing  of  the  said  lessor 
The  words  "  will  carry  on  the  business  of  a  publican  and  conduct  the  same  Baiineas  of 
in  an  orderly  manner"  shall  imply  as  follows,  viz. — ^and  also  that  the  said  5°^^^"* 
lessee  will  at  all  times  during  the  currency  of  such  lease  use  exercise  and  manner 
carry  on  in  and  upon  the  premises  therein  mentioned  the  trade  or  business 
of  a  licensed  victualler  or  publican  and  retailer  of  spirits  wines  ale  beer 
and  porter  and  keep  open  and  use  the  messuage  tenement  or  inn  and 
buildings    standing  and  bein^   upon  the  said  land  as  and  for  an  inn  or 
public-house    for    the    reception   accommodation    and    entertainment    of 
travellers  guests  and  other  persons  resorting  thereto  or  frequenting  the 
same  and  manage  and  conduct  such  trade  or  business  in  a  quiet  and  orderly 
manner  and  will  not  do  commit  or  permit  or  suffer  to  be  done  or  committed 
any  act  matter  or  thing  whatsover  whereby  or  by  means  whereof  any  licence 
shall  or  may  be  forfeited  or  become  void   or  liable  to  be  taken  away 
suppressed  or   suspended  in  any   maimer   howsoever    The  words   "will 
apply  for  renewal  of  licence"  shall  imply  as  follows,  viz.— and   also  shall  Apply  for 
and  will  from  time  to  time  during  the  continuance  of  the  said  term  at  the  Hecnoe^  ^^ 
proper  times  for  that  purpose  apply  for  and  endeavour  to  obtain  at  his 
own  expense  all  such  licences  as  are  or  may  be  necessary  for  carrying  on  the 
said  trade  or  business  of  a  licensed  victualler  or  publican  in  and  upon  the 
said  hereditaments  and  premises  and  keeping  the  said  messuage  tenement 
or  inn  open  as  and  for  an  inn  or  public-house  as  aforesaid    The  words  "will 
facilitate  the  transfer  of  licence  *'   shall  imply  as  follows,  viz. — and  also  Fadutate 
shall  and  will   at  the   expiration   or  other  sooner  determination   of  the^^^f* 
said  lease  sign  and  give  such  notice  or  notices  and  allow  such  notice  or 
notices  of  a  renewal  or  transfer  of  any  licence  as  may  be  required  by  law 
to  be  affixed  to  the  said  messuage  tenement  or  inn  to  be  thereto  affixed  and 
remain  so    affixed  during   such    time  or  times  as  shall  be  necessary  or 
expedient  in  that  behalf  and  generally  to  do  and  perform  all  such  further 
acts  matters  and  things'  as  shall  be  necessary  to  enable  the  said  lessor  or 
any  other  person  authorised  by  him  to  obtain  the  renewal  of  any  licence 
or  any  new  licence  or   the  transfer  of  any  licence  then  existing  and  in 
force.      (Bucknall  v.    Beid,  145.     S.  266  ;   Q.  61-73,  76  ;   T.  62-66 ;    V. 
66-139,  92:  Z.  167,62-65.)  No  notice  of 

^  tniBtotobe 

66.  The  Eegistrar-General  shall  not  make  any  entry  in  the  Eegister  ^^^^^ 
Book  of  any  notice  of  trusts  (a)  whether  expressed  implied  or  constructive  Book 
but  trusts  may  be  declared  by  any  instrument  or  deed  which  instrument  or  ^)  See  4i 
deed  may  include  as  well  lands  under  the  provisions  of  this  Act  as  land  J^;u°' *®' 
which  is  not  under  the  provisions  thereof    Provided  that  the  description  of  instniment 
the  several  parcels  of  lands  contained  in  such  instrument  or  deed  shall  ^MtJmiy 
sufficiently  custinguish  the  land  which  is  under  the  provisions  of  this  Act  be  depoeited 
from  the  land  which  is  not  under  the  provisions  thereof 'and  a  duplicate  or  r^i^ered 
an  attested  copy  of  such  instrument  may  be  deposited  with  the  Eegistrar-  r^^^^^ 
General  for  saie  custody  and  reference  but  shall  not  be  registered  {h)     (T.  vfo.,No.i8, 
62-66 ;  Z.  122 ;  Q.  61-80  ;  S.  161, 162  ;  V.  66-38.)  •~-  ^* 

67.  Upon  the  transfer  of  any  land,  estate  or  interest  under  the  provisions  Tirorthip' 
of  this  Act  to  two  or  more  persons  as  joint  proprietors  to  be  held  by  them  as  JJJJ^^ 
trustees  it  shall  be  lawful  for  the  transferor  to  insert  in  the  memorandum  be  barred 
of  transfer  or  other  instrument  the  words    "  no  survivorship  "   and  the  jSS^^ 

order 
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Bedstrar-G^eneral  eball  in  such  case  include  Buch  words  in  the  memorial  of 
such  instrument  to  be  entered  by  bim  in  tbe  Eegister  Book  as  bereinbefore 
directed  and  sball  also  enter  tbe  said  words  upon  any  certificate  of  title 
issued  to  sucb  joint  proprietors  pursuant  to  sucb  memorandum  of  transfer. 
And  any  two  or  more  persons  registered  as  joint  proprietors  of  any  land,  estate 
or  interest  under  tbe  provisions  of  tbis  Act  beld  by  tbem  a^  trustees  may  by 
writing  under  tbeir  band  autborise  tbe  Begistrar-C^neral  to  enter  tbe  words 
"  no  Buryivorsbip  "  upon  tbe  grant  certificate  of  title  or  otber  instrument 
evidencing  tbeir  title  to  sucb  estate  or  interest  and  also  upon  tbe  duplicate 
of  sucb  instrument  in  tbe  Begister  Book  or  filed  in  bis  office  and  after  sucb 
entry  bas  been  made  and  signed  by  tbe*  Begistrar-General  in  eitber  sucb 
case  as  aforesaid  it  sball  not  be  lawful  for  any  less  number  of  joint  proprie- 
tors tban  tbe  number  tben  registered  to  transfer  or  otberwise  deal  witb  tbe 
said  land  estate  or  interest  witbout  obtaining  tbe  sanction  of  tbe  Supreme 
Court  or  a  Judge  tbereof .     (S.  168.) 

p^^id'**  ®®*  ^®^o^  making  any  sucb  order  as  aforesaid  tbe  Court  or  Judge 
before  ozder  sball  if  it  Seem  requisite  cause  notice  of  intention  so  to  do  to  be  ad- 
yertised  once  in  tbe  Gazette  and  tbree  times  in  at  least  one  newspaper  pub- 
lisbed  in  Sydney  and  sball  appoint  a  period  of  time  witbin  wbicb  it  sball  be 
lawful  for  any  person  interested  to  sbow  cause  wby  such  order  should  not 
be  issued  and  thereupon  it  sball  be  lawful  for  the  said  Court  or  Judge  in 
sucb  order  to  give  directions  for  the  transfer  of  such  land  estate  or  interest 
to  any  new  proprietor  or  proprietors  solely  or  jointly  witb  or  in  tbe  place  of 
any  existing  proprietor  or  to  make  such  order  in  tbe  premises  as  the  Court 
thinks  just  for  the  protection  of  the  persons  beneficially  interested  in  such 
land  estate  or  interest  or  in  the  proceeds  tbereof  and  upon  such  order  being 
deposited  with  the  Begistrar-G^neral  be  shall  make  such  entries  and  perform 
such  acts  as  in  accordance  witb  tbe  provisions  of  this  Act  may  be  necessary 
for  tbe  purpose  of  giving  effect  to  such  order. 

^^•«  of  69.  The  rc^tered  proprietor  of  any  land  estate  or  interest  under  tbe 

"*^  provisions  of  tbis  Act  may  autborise  and  appoint  any  person  to  act  for  bim 
or  on  his  behalf  in  respect  to  tbe  transfer  or  other  ciealing  with  such  land 
estate  or  interest  in  accordance  with  the  provisions  of  this  Act  by  executing 
a  power  in  any  form  heretofore  in  use  for  the  like  purpose  or  in  form  I  of 
tbe  Schedule  hereto  and  such  power  of  attorney  or  a  duplicate  or  certified 
copy  thereof  shall  be  filed  in  tne  office  of  the  Kegistrar-G^neral  who  shall 
enter  in  tbe  Begbter  Book  a  memorandum  of  the  particulars  therein  con- 
tained and  the  date  and  hour  when  it  was  so  filed. 

Begistntion  70.  The  Registrar- Q-eu end  upon  tbe  application  of  any  redstered  pro- 

S^tSring'  prietor  of  land  under  tbe  provisions  of  this  Act  shall  grant  to  such  proprietor 
^^J^g^    a  registration  abstract  in  the  form  K  of  the  Schedule  hereto  enabling  him  to 
ignite  of  tbe  transfer  or  otherwise  deal  with  his  estate  or  interest  in  such  land  at  any 
ProTinoe      place  without  the  limits  of  the  Colony  and  shall  at  tbe  same  time  enter  in 
the  Begister  Book  a  memorandum  recording  tbe  issue  of  such  registration 
abstract  and  shall  indorse  on  the  grant  certificate  of  title  or  other  instru- 
ment evidencing  the  title  of  such  applicant  proprietor  a  like  memorandum 
and  from  and  after  the  issuing  of  any  such  registration  abstract  no  transfer 
or  otber  dealing  in  any  waj  affecting  tbe  estate  or  interest  in  respect  of 
which  such  registration  abstract  is  issued  sball  be  entered  in  tbe  Bi!egister 
Book  until  such  abstract  sball  have  been  surrendered  to  the  Begistrar- 
•  General  to  be  cancelled  or  the  loss  or  destruction  of  such  abstract  proved 
to  his  satisfaction.    (Z.  129 ;  Q.  61-8, 101, 105, 106 ;  T.  62-71-78 ;  V.  66-122.) 
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71*  WheneTer  any  transfer  or  other  dealing  is  intended  to  be  trans-  Mod*  of 
acted  under  any  such  registration  abstract  a  memorandum  of  transfer  or  SSJJ^"* 
such  other  instrument  as  the  case  may  require  shall  be  prepared  in  duplicate  regiitration 
in  form  hereinbefore  appointed  and  shall  be  produced  to  some  one  of  the  *  '^"^ 
persons  hereinafter  appointed  as  persons  before  whom  the  execution  of  in- 
struments without  the  limits  of  the  Colony  may  be  proved  and  upon  me- 
morial of  such  instrument  being  entered  upon  the  registration  abstract  and 
authenticated  by  the  signature  of  such  authorised  person  as  aforesaid  in 
manner  hereinbefore  directed  for  the  entry  of  memorials  in  the  Ee|;ister 
Book  such  instrument  shall  be  held  to  be  registered  and  such  transfer  or 
other  dealing  shall  be  as  yalid  and  binding  to  all  intents  as  if  the  same  had 
been  entered  in  the  Eegister  Book  by  the  Eegistrar-G-eneral  and  whenerer  a 
memorial  of  any  instrument  wbich  has  not  been  indorsed  upon  the  instru- 
ment eridencing  title  to  the  estate  or  interest  intended  to  be  dealt  with  has 
been  entered  upon  the  registration  abstract  such  authorised  person  as  afore- 
said shall  record  the  like  memorial  on  the  duplicate  grant  certificate  of  title 
lease  or  other  instrument  eridencing  title  as  aforesaid  and  the  certificate  of 
registration  indorsed  on  the  instrument  of  which  the  memorial  has  been  so 
entered  and  signed  by  .such  authorised  person  and  sealed  with  his  seal  shall 
be  received  in  all  Courts  of  law  or  equity  as  conclusive  evidence  that  such 
instrument  has  been  duly  registered. 

72.  Upon  the  delivery  of  any  registration  abstract  to  the  Eegistrar-  PK>oe«^g 
General  he  shall  record  in  the  Eegister  Book  in  such  manner  as  to  preserve  S^^ry  of 
their  priority  the  particulars  of  every  transfer  or  other  dealing  recorded  Jjjjjjjfio" 
thereon  and  shall  file  in  his  office  the  duplicates  of  every  memorandum  of  the  Begts- 
transfer  or  other  instrument  executed  thereunder  which  may  for  that  pur-  *'»-<*<»°«'^ 
pose  be  delivered  to  him  and  shall  cancel  such  abstract  and  note  the  fact  of 

such  cancellation  in  the  Eegister  Book  and  if  a  freehold  estate  in  such  land 
or  in  any  part  thereof  be  transferred  the  grant  or  certificate  of  title  shall 
be  delivered  up  to  the  Eegistrar-Qeneral  who  shall  thereupon  proceed  as 
hereinbefore  directed  for  the  case  of  the  transfer  of  an  estate  of  freehold* 

73.  Upon  proof  at  any  time  to  the  satisfaction  of  the  Eegistrar-G-eneral  ^J^**^^"* 
that  any  registration  abstract  is  lost  or  so  obliterated  as  to  oe  useless  and  ngistration 
that  the  powers  thereby  given  have  never  been  exercised  or  if  they  have  Jj^*'^*  ** 
been  exercised  then  upon  proof  of  the  several  matters  and  things  that  have 

been  done  thereunder  it  shall  be  lawful  for  the  Eegistrar- General  as  cir- 
cumstances may  require  either  to  issue  a  new  regis^ation  abstract  as  the 
case  may  be  or  to  make  such  entries  in  the  Eegister  Book  or  do  such  acts 
as  might  have  been  made  or  done  if  no  such  loss  or  obliteration  had  taken 
place.  (Miidgtoay  v.  Davy  and  Buick,  1 ;  Barker  v.  Weldy  SI;  re  Beattie, 
53  ;  re  WbodM,  95 ;  Buchett  v.  Emhhe,  168.  T.  62-83  ;  V.  66-123 ;  Z.  131 ; 
Q.  61-106.) 

74.  The  registered  proprietor  of  any  land  in  respect  of  which  a  power  ^^^^f 
of  attorney  has  been  executed  may  for  the  purpose  oi  revoking  such  power  attomej 
execute  an  instrument  in  the  form  L  of  the  Schedule  hereto  or  in  any  form 
heretofore  in  use  for  the  like  purpose  and  the  Eegistrar-General  shall  except 

in  any  case  where  a  registration  abstract  is  outstanding  enter  the  particulars 
thereof  in  the  Eegister  Book  and  record  thereon  the  date  and  hour  in  which 
such  entry  was  made  and  shall  file  the  same  in  his  office  and  after  the  date 
of  such  entry  the  Eegistrar- General  shall  not  give  effect  to  any  memorandum 
of  transfer  or  other  instrument  executed  pursuant  to  such  power  of  attorney. 
(Z.  150;  Q.  61,  62,  75, 101, 107, 108 ;  S.  155, 156, 157;  T.  62-70.) 
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PART  V. 

Vic,  No.  18,  .  ^  ^ 

B8. 6, 7, 8  75,  TTpon  the  bankruptcy  or  insolvency  of  the  registered  proprietor  of 

any  land  estate  or  interest  under  the  proyisions  of  this  Act  the  assignees  of 
Transmifl-     ®^^^  bankrupt  or  insolvent  shall  be  entitled  to  be  registered  as  proprietors 
aionbjbaiik-  in  respect  01  the  same  and  the^Begistrar-G-eneral  upon  the  receipt  of  an 
Sfo?Tenoy    offico  copy  of  the  appointment  of  such  assignees  accompanied  by  an  applica- 
tion in  writing  under  their  hand  to  be  so  registered  in  respect  to  any  land 
estate  or  interest  of  such  bankrupt  or  insolvent  therein  specified  and  des- 
UpoQ  entry  cribod  shall  enter  in  the  Eegister  Book  upon  the  folium  constituted  by  the 
mOT^^Mrig.  S^^*  ^^  certificate  of  title  of  such  land  a  memorandum  notifying  the  appoint- 
nees  to  be     meut  of  such  asslgneos  and  upon  such  entry  being  made  such  assignees  shall 
priet^^'**"  ^®  deemed  and  taken  to  be  registered  proprietors  of  the  estate  or  interest 
of  such  bankrupt  or  insolvent  in  such  land  and  shall  hold  the  same  subject 
BataoMeot  to  the  equities  upon  and  subject  to  which  the  bankrupt  or  insolvent  held  the 
to  equities    game  but  f  or  the  purpose  of  any  dealings  with  such  land  estate  or  interest 
under  the  provisions  of  this  Act  such  assignees  shall  be  deemed  to  be  absolute 
proprietors  thereof.  (Pannan  v.  Fannan,  18  ;  Kxckham  v.  The  Queen,  47  ;  I^eil 
V.  Lindsay,  94 ;  KissUna  v.  MiteheUon,  123 ;  Wtldash  v.  Huteheson,  132  ;  Hall 
V.  Loder,  158.     Z.  19 ;  Q.  61-65-86  ;  T.  62-66-76  ;  V.  66-107  ;  S.  171,  71-3- 
17.) 
Mortgagee  76,  TJpon  the  bankruptcy  or  insolvency  of  the  registered  proprietop  of 

hoid^Siterest  ^T^J  Icase  subjoct  to  mortgage  under  the  provisions  of  this  Act  the  Kegistrar- 
of  an  infloi-  General  upon  the  application  in  writing  of  the  mortgagee  accompanied  by  a 
InSJred*L  a  statemenrTn  writing  signed  by  the  assignees  of  such  bankrupt  or  insolvent 
l^^**"*  °' certifying  their  refusal  to  accept  such  lease  shall  enter  in  the  Eegister  Book 
the  particulars  of  such  refusal  and  such  entry  shall  operate  as  a  foreclosure 
and  the  interest  of  the  insolvenFin  such  lease  shall  thereupon  vest  in  such 
mortgagee  and  if  such  mortgagee  shall  neglect  or  decline'  to  make  such 
application  as  aforesaid  the  Begistrar-G-eneral  upon  application  by  the  lessor 
and  proof  of  such  neglect  or  refusal  and  of  the  matters  aforesaid  shall  enter 
in  the  Eegister  Book  notice  of  such  neglect  or  refusal  of  such  assignee  to 
accept  such  lease  and  such  entry  shall  operate  as  a  surrender  of  such  lease. 
(Wildash  v.  Sutcheson,  132  ;  Kin^  v.  Stuart,  164.) 
fomSjfpro?         7^*  ^^®  Begistrar-Q-eneral  upon  the  production  of  the  register  or  other 
phetorlo  be  sufficient  proof  of  the  marriage  of  a  female  registered  proprietor  of  any 
S?B^^    land  estate  or  interest  under  the  provisions  of  this  Act  accompanied  by  an 
trar-Generai  application  in  Writing  signed  by  such  female  proprietor  to  that  effect  shall 
Particulars  enter  on  the  Register  Book  and  also  upon  the  certificate  of  title  or  other 
S^^Btor^  instrument  evidencing  the  title  of  such  female  proprietor  when  produced  to 
Book  and  on  tim  for  that  purposo  the  name  and  description  of  her  husband  the  date  of 
mra?o4^'    the  marriage  and  where  solemnized  the  day  and  hour  of  the  production  to 
denoing  tiUe  ]^jq^  ^f  jjjjg  register  or  other  sufficient  evidence  of  such  marriage  and  the 
husband  of  such  female  proprietor  shall  unless  such  land  be  held  for  her 
separate  use  be  entitled  to  oe  registered  as  co-proprietor  of  such  land  in 
right  of  his  wife  and  the  Registrar- General  upon  application  to  that  effect 
and  surrender  of  the  existing  certificate  of  title  shall  comply  with  such 
application.      (Aubret/  v.  ScoU,  79 ;  re  Fykett,  171.     Z.  165  ;  Q.  61-87 ;  S. 
189,  62-73 ;  T.  67-78,  189.) 
TransmiK         -   78.  Whenever  any  mortgage  encumbrance  or  lease  affecting   land 
p^  OT?^  under  the  provisions  of  this  Act  shall  be  transmitted  in  consequence  of  the 
0°  iJSjto  **'  ^'^    ^^  intestacy  of  the  registered  proprietor   thereof   probate   or    ttn 
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office  copy  of  the  will  of  the  deceased  proprietor  or  letters  of  administration 
or  the  omer  of  the  Supreme  Court  authorising  the  Curator  of  Intestate 
Estates  to  administer  the  personal  estate  of  the  deceased  proprietor  of  such 
estate  or  interest  as  the  case  may  be  accompanied  by  an  application  in  writing 
from  the  executor  administrator  or  curator  claiming  to  be  registered  as  pro- 
prietor in  respect  of  such  estate  or  interest  shall  be  produced  to  the  Eegistrar- 
General  who  shall  thereupon  enter  in  the  Begister  Book  and  on  the  lease  or 
other  instrument  eyidencmg  title  to  the  estate  or  interest  transmitted  the 
date  of  the  will  and  of  the  probate  or  of  the  letters  of  administration  or  wm  or  pro. 
order  of  the  Supreme  Court  as  aforesaid  the  date  and  hour  of  the  pro-  J^^of  ad- 
duction  of  the  same  to  him  the  date  of  the  death  of  such  proprietor  when  miniitntioD 
the  same  can  be  ascertained  with  such  other  particulars  as  he  may  deem  ooSh  t^be 
necessary  and  upon  such  entry  being  made  the  executors  or  administrators  prodaced 
or  the  Chirator  of  Intestate  Estates  as  the  case  may  be  shall  be  deemed  to 
be  registered  proprietors  or  proprietor  of  such  mortgage  encumbrance  or 
lease  and  the  Kegistrar-Q-eneral  shall  note  the  fact  of  such  registration  by 
memorandum  under  his  hand  on  the  letters  of  administration  probate  or  other 
instrument  as  aforesaid.      (Pannan  y.  Panncm,  18  ;  re  Oraig^  76 ;   Finnoran 
V.  Weir,    136;    Campbell  v.  Jarrett,  142.    T.  62-79,  74-10 ;  V.  66-105;  Q. 
61-88.) 

79.     The     heir-at-law    devisee    tenant    by    the    courtesy   or    other  Heir-at-law 
person  (a)  claiming  an  estate  of  freehold  in  the  land  of  a  deceased  proprietor  2ii*ap^ 
may  make  application  in  writing  to  the  Eegistrar-G-eneral  to  be  registered  toBeg^trar- 
as  proprietor  of  such  estate  and  shall  deposit  with  him  the  certificate  of  the  be^Juftered 
death  (b)  the  will  or  an  office  copy  or  probate  of  the  will  of  the  deceased  HPr^^^i^' 
proprietor  or  any  settlement  under  which  such  applicant  claims  or  in  the  ° 
case  of  intestacy  such  evidence  of  heirship  as  he  may  be  enabled  to  produce  ^^q^iJo^^b 
and  such  application  shall  state  the  nature  of  every  estate  or  interest  held  teo.'e 


I  applies  to  be  registered 
ments  made  in  such  application  shall  be  verified  by  the  oath  or  statutory  ^lo^^o^is 
declaration  of  such  applicant  Provided  always  that  the  heir-at-law  devisee  seo.'V 
or  other  person  making  such  application  shall  surrender  the  existing  grant 
or  certificate  of  title  of  the  land  in  respect  to  which  he  claims  to  be  registered 
as  proprietor  prior  to  his  being  entered  in  the  Begister  Book  as  hereinafter 
mentioned.  {See  Sec.  6  Eeal  Property  Act,  1878,  and  note  to  Sec,  14  ante, 
and  26  Fie.,  No.  20.     Q.  61-89.) 

80.     The  Ee^strar- General    shall    refer    such    application   to    the  ^pj>^<»"o«» 
Examiners  for  examination  and  report  and  thereafter  shall  submit  the  same  tettllto 
for  the  consideration   of  the  Commissioners    who  may  either  reject  such  fn"SJcJJn, 
application  altogether  or  direct  the  Eegistrar-G-eneral  to  cause  notice  (a)  misaioners 
thereof  to   be  published  once  in  the  Gazette  and  three  times  in  at  least  ^,)  See  4i 
one  daily  newspaper  published  in  Sydney  and  to  give  such  further  publicity  mo.'s^*''  ^^' 
to  such  application  as  they  may  direct  whether  by  advertisement  or  the  Notice 
serving  or  posting  of  notices  and  shall  limit  and  appoint  a  time  not  less  than  *Hu*v^ 
one  month  from  the  date  of  the  advertisement  m  such  Gazette  upon    or  after 
after  which   the    Eegistrar- General  may  unless  he  shall  in  the  interval  Applicant 
have  received  a  caveat  forbidding  him  so  to  do  register  such  applicant  as  JJ^^ed 
proprietor  of  such  land  by  entering  in  the  Register  Book  the  particulars  of 
the  transmission  through  which  such  applicant  claims  and  by   issuing   to  Vic,  NoAs, 
such  applicant  a  certificate  of  title  (h)   tor  the  land  so  transmitted  and  ^^'  ^ 
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the  Commissioners  may  direct  any  caveat  to  be  entered  by  the  Begistrar- 

Oeneral  for  the  protection  of  the  interests  of  such  other  persons  (if  any) 

Bat  to  hold  ^  J^^J  bo   interested   in   such  land      Froyided  always  that  the  person 

■'^^yj^J'j     registered    consequent  on   such    direction   of  the  Commissioners  or  any 

^^  executor  or    adnunistrator    or  the    Curator  of   Intestate   Estates    when 

registered   in    respect    of  any  mortgage  encumbrance  or  lease  shall  hold 

such  land  estate  or  interest  in  trust  lor  the  persons  and  purposes  to  which 

it  is  applicable  by  law  but  for  the  purposes  of  any  dealing  with  such  land 

estate  or  interest  under  the  provisions  of  this  Act  he  shall  be  deemed  to 

be  absolute  proprietor  thereof.     {Mudgway  v.  Davy  andBmck,  1 ;  Barker  y. 

Weld,  31 ;  re  Beattie,  58  ;  re  Woode,  95 ;  Buckett  v.  Enohhe,  168 ;  re  Sellars, 

32.    T.  62-81,  89,  122 ;  V.  66-53, 54.) 

PART  VII. 

Obkebal  PBOVTSIOHrS. 

CaT«ftt  may  81*  Any  settlor  of  land  under  the  provisions  of  this  Act  transferring 

be  lodged     ^^^^   ^0^6.  to  be  held  by  the  transferee  as  trustee  or  any  beneficiary  or 

other  persons  claiming  estate  or  interest  in  such  land  under  any  unregistered 

(a)  See  41     instrument  or  by  devolution  in  law  or  otherwise  may  by  caveat  (a)  in  the 

W,^No.  18,  form   M  of  Schedule   hereto  forbid  the  registration   of   any  instrument 

affecting  such  land  estate  or  interest  either  absolutely  or  until  after  notice 

of  the  intended  dealing  given  to  the   caveator  as   may  be  required   and 

enjoined  in  such  caveat  and  every  such  caveat  shall  state  the  name   and 

address  of  the  person  by  whom  or  on  whose  behalf  the    same  is  lodged 

and  shall    contain  a  sufficient  description    to    identify    the  land  and  the 

estate  or  interest  therein  claimed  by   the  caveator  or  by  the  person  on 

whose  behalf  the  caveat  is  lodged  and  except  in  case  of  caveats  lodged  by 

order  of  the  Supreme  Court  or  by  the  Eegistrar-Qeneral  as  hereinbefore 

provided  shall  be  signed  by  the  caveator  or  by  his  solicitor  known  agent 

or  attorney  and  evenr  notice  relating  to  such  caveat  or  to  any  proceedings 

in  respect  thereof  if  served  at  the  address  mentioned  in  such  caveat  or 

at  the   office   of  the   solicitor  known  agent  or  attorney  who  may  have 

signed  the  same  shall  be  deemed  to  be  duly  served  and  every  such  caveat 

And  mfty  be  may  be  withdrawn  by  the  caveator.     (Be  Carroll,  61 ;  ex  parte  Bennington, 

withdnwn    Q^ .  ^^  Charle9  Williamson,  65 ;  re  Turner,  66 ;  re  Rayton  ex  parte  Dibbi, 

67;    re  Davie  Jones,    68.      Q.    61-98,    77-30;   Z.   148;    S.    191-11;    V. 

66-11-6.) 

Notice  of  82.  Upon  the  receipt  of  such  caveat  the  Begistrar-G^neral  shall  notify 

^^^^         the  same  to  the  person  against  whose  application  to  bring  land  under  the 

provisions  of  this  Act  or  to  be  registered  as  proprietor  or  as  the  case  may  be 

to  the  registered  proprietor  against  whose  title  to  deal  with  land  under  the 

provisions  of  this  Act  such  caveat  has  been  lodged  and  such    applicant 

pronrietor  or  registered  proprietor  may  if  he  think  fit  summon  the  caveator 

or  tne  person  on  whose  behalf  such  caveat  has  been  lodged  to  attend  before 

Careatorto  the  Supreme  Court  or  a  Judge  thereof  to  show  cause  why  such  caveat  should 

show  caoM  ^^^  ^^  removed  and  it  shall  be  lawful  for  such  Court  or  Judge  upon  proof 

that  such  person  has  been  summoned  to  make  such  order  in  the -premises 

wheneftTeet  either  ex  parte  or  otherwise  as  to  such  Court  or  Judge  may  seem  fit.    And 

to  lapse       except  in  the  case  of  a  caveat  lodged  by  a  settlor  or  by  or  on  behalf  of  a 

beneficiary  claiming  under  any  will  or  settlement    or   by    the    Begistrar- 

Gtonend  for  the  protection  of  incapable  persons  or  for  the  prevention  of 
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f raad  as  herembefore  prescribed  every  such  caveat  lodged  against  a  regis- 
tered proprietor  shall  unless  an  order  to  the  contrary  be  made  by  the 
Supreme  Court  or  a  Judge  thereof  be  deemed  to  have  lapsed  upon  the 
expiration  of  fourteen  days  after  notice  given  to  the  caveator  that  such 
registered  proprietor  has  applied  f er  the  registration  of  any  transfer  or  other 
dealing  with  such  land  estate  or  interest.  (Be  GarroU,  61 ;  Summers  em  parte 
Aylwin,  62 ;  re  H.  O,  Palmer,  71 ;  8addingt<m  v.  Rackett,  72  ;  re  Rattray, 
73.     Z.  143 ;  Q.  61-99 ;  T.  62,  83  ;  Z.  143.     8ee  also  note  to  Sec,  23,  ante.) 

83.  So  long  as  any  caveat  shall  remain  in  force  prohibiting  the  transfer  No  regjitry 
or  other  dealing  with  land  the  Eegistrar- General  shall  not  enter  in  the  SSSfJIue 
Begister  Book  any  memorandum  of  transfer  or  other  instrument  purporting  o»TMt  in 
to  transfer  or  otherwise  deal  with  or  affect  the  land  estate  or  interest  in  ^^'^ 
respect  to  which  such  caveat  may  be  lodged. 

84.  Any  person  lodging  any  caveat  with  the  Eegistrar-General  without  S®"?*^ 
reasonable  cause  shall  be  liable  to  make   to   any  person    who    may  havein^oayaat* 
sustained  damage  thereby  such  compensation  as  may  be  just  and  such  com-  ^t^o^t^j 
pensation  ehall  be  recoverable  in  an  action  at  law  by  the  person  who  has  mm^ 
sustained  damage  from  the  person  who  lodged  the  caveat.     {Bonnin  and 
another  Y^Andretos,  86.     Z.   182;  Q.  61-103;  S.    62-85;  V.  66-120,144.) 

85.  The  registered  proprietor  of  any  land  or  of  any  estate  or  interest  ^^^P'jjV*' 
in  land  under  the  provisions  of  this  Act  whether  of  the  nature  of  real  or  MSoIjointiy 
personal  property  may  by  any  of  the  forms  of  instruments  of    transfer  j^J^JJJ^Ii 
provided  by  this  Act  modined  as  maj  be  necessary  transfer  such  land  estate  without  lim- 
or  interest  or  any  part  thereof  to  his  wife  or  if  such  registered  proprietor  be  OT^eoutSg 
a  married  woman  it  shall  be  lawful  for  her  to  make  such  transfer  to  her  «»y  Mwgn- 
husband  or  it  shall  be  lawful  for  such  registered  proprietor  to  make  such  °^ 
transfer  to  himself  jointly  with  any  other  person  or  persons  or  to  create  or 
execute  any  powers  of  appointment  or  to  limit  any  estates  whether  by 
remainder  or  otherwise  without  limiting  any  use  or  executing  any  reassign- 
ment but  upon  the  registration  of  such  transfer  the  said  land  estate  or 
interest  shall  vest  in  such  registered  proprietor  jointly  with  any  other  person 

or  persons  or  in  the  person  taking  under  such  limitation  or  in  whose  favour 
any  power  may  have  oeen  executed  or  otherwise  according  to  the  intent  and 
meaning  appearing  in  such  instrument  and  thereby  expressed. 

86.  Two  or  more  persons  who  may  be  registered  as  joint  proprietors  of  EegiBtefed 
an  estate  or  interest  in  land  under  the  provisions  of  this  Act  sludl  be  deemed  JJoii  to^"' 
to  be  entitled  to  the  same  as  joint  tenants  and  shall  each  receive  a  separate  ^^  ^^^ 
and  distinct  certificate  of  such  joint  estate  marked  respectively  with  the  common^ 
name  of  the  owner  to  whom  the  same  shall  be  delivered  and  m  all  cases  52^1^ 
where  two  or  more  persons  are  entitled  as  tenants  in  common  to  undivided  oertifioatea 
shares  of  or  in  any  land  such  persons  shall  also  receive  separate  and  distinct 
certificates  of  title  or  other  instrument  evidencing  title  to  such  undivided 
shares.     (Q.  40,  61,  92 ;  S.  74  ;  T.  62,  87,  88,  86-15 ;  V.  66-44 ;  Z.  64, 62.) 

-  87.  When  any  person  is  registered  as  joint  proprietor  with  his  wife  of  Begiitration 
an  estate  in  fee-simple  in  right  of  his  wife  if  such  person  die  in  the  lifetime  2fj'?i™**' 
of  his  wife  and  before  any  transfer  of  such  estate  or  if  such  wife  die  in  the  pwprieton 
lifetime  of  her  husband  and  the  said  husband  is  entitled  as  tenant  by  the 
courtesy  or  upon  the  death  of  any  person  registered  together  with  any  other 
person  as  joint  proprietor  of  the  same  estate  or  interest  in  any  land  or  when 
the  life  estate  in  respect  to  which  anjr  certificate  of  title  has  been  issued  has 
determined  and  the  estate  next  registered  in  remainder  or  reversion  has 
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become  vested  in  possession  or  the  person  to  whom  such  certificate  of  title 
has  been  issued  has  become  entitled  to  the  said  land  for  an  estate  in  fee- 
simple  in  possession  the  Eegistrar-General  may  upon  the  application  of  the 
person  entitled  and  proof  to  his  satisfaction  of  any  such  occurrence  as  afore- 
said register  such  person  as  proprietor  of  such  estate  or  interest  in  manner 
hereinbefore  prescribed  for  the  registration  of  a  like  estate  or  interest  upon 
a  transfer  or  transmission.     (JEic  parte  Locke,  43.     S.  188  ;  V.  66-44.) 

88.  Whenever  a  certificate  of  title  has  been  issued  in  respect  of  a  life 
estate  in  any  land  any  person  entitled  in  reversion  or  remainder  to  such  land 
may  apply  to  be  registered  as  so  entitled  and  the  Eegistrar-Gkneral  shall 
cause  the  title  of  such  applicant  to  be  investigated  by  the  Examiners  and 
thereafter  submit  the  same  for  consideration  by  the  Commissioners  who 
may  either  reject  such  application  altogether  or  direct  that  the  applicant  be 
registered  forthwith  or  be  so  registered  unless  caveat  be  lodged  after  such 
notice  or  advertisement  and  within  such  period  as  they  may  appoint  and  the 
Eegistrar-General  shall  obey  such  direction  or  any  order  oi  the  Supreme 
Court  in  the  premises.  (Miller  v.  Stuart,  172.  Z.  18  ;  Q.  61-36,  47  ;  8. 
188,  4-6  ;  T.  62-89,  63-11,  86-16 ;  V.  66-54.) 

89.  Every  covenant  and  power  to  be  implied  in  any  instrument  by 
virtue  of  this  Act  may  be  negatived  or  modified  by  express  declaration  in 
any  instrument  or  endorsed  thereon  and  in  any  declaration  in  an  action  for 
a  supposed  breach  of  any  such  covenant  the  covenant  alleged  to  be  broken 
may  be  set  forth  and  it  shall  be  lawful  to  allege  that  the  party  against  whom 
such  action  is  brought  did  so  covenant  precisely  in  the  same  manner  as  if 
such  covenant  had  been  expressed  in  words  in  such  memorandum  of  transfer 
or  other  instrument  any  law  or  practice  to  the  contrary  notwithstanding  and 
every  such  implied  covenant  shall  have  the  same  force  and  effect  and  be 
enforced  in  the  same  manner  as  if  it  had  been  set  out  at  length  in  such 
instrument  and  where  any  memorandum  of  transfer  or  other  instrument  in 
accordance  with  the  provisions  of  this  Act  is  executed  by  more  parties  than 
one  such  covenants  as  are  by  this  Act  declared  to  be  implied  in  instruments 
of  the  like  nature  shall  be  construed  to  be  several  and  not  to  bind  the  parties 
jointly.     (T.  61-76 ;  S.  262 ;  V.  66-104.) 

90.  The  Eegistrar-General  may  subject  to  the  approval  of  the 
Governor  with  the  advice  aforesaid  from  time  to  time  make  such  alterations 
in  the  several  forms  of  instruments  prescribed  in  the  Schedule  hereto  as  he 
may  deem  requisite  and  shall  cause  every  such  form  to  be  stamped  with  his 
seal  and  to  be  supplied  at  the  General  Eegistry  Office  free  of  charge  or  at 
such  moderate  prices  as  he  may  from  time  to  time  fix  or  may  license  any 
person  to  print  and  sell  the  same.  (Barker  v.  Weld,  31.  S.  220-7,  275  ; 
T.  62-92  ;   V.  66-127  ;  Z.  215  ;  S.  275.) 

Sm!^**'  91.  The  Eegistrar-General  with  the  consent  of  the   Commiisionera  in 

oates  &0.'     case  they  shall  see  reasonable  cause  for  so  doing  may  dispense  vrith  the 
prai^^  production  of  any  grant  certificate  of  title  lease  or  other  instrument  for  the 
after  notice  purpose  of  entering  the  memorial  by  this  Act  required  to  be  entered  upon 
m^rtaiii     ^^^  transfer  or  other  dealing  with  land  under  the  provisions  of  this  Act  and 
upon  the  registration  of  such  transfer  or  other   dealing  the  Eegistrar- 
General  shdl  notify    in    the    memorial    in  the  Eegister  Book  that  no 
entry  of  such  memorial  has  been  made  on  the  dupEcate  grant  or  other 
instrument  and  such  transfer  or  other  dealing  shall  thereupon  be  as  valid 
and  effectual  as  if  such  memorial  had  been  so  entered  and  the  Begistrar- 
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(General  may  with  the  like  consent  dispense  with  the  production  of  the  grant 
or  certificate  of  title  hereinbefore  required  to  be  surrendered  prior  to  the 
registration  of  a  devisee  or  heir-at-law  upon  the  transmission  of  an  estate  of 
freehold  Proyided  alwajrs  that  before  registering  such  transfer  transmission 
or  other  dealing  the  Kegistrar- General  shall  in  such  case  require  the  trans- 
feror or  other  party  deeding  or  deriving  to  make  an  affidavit  that  such  grant 
OP  instrument  has  not  been  deposited  as  security  for  any  loan  and  shall  give 
at  least  fourteen  days'  notice  of  his  intention  to  register  such  dealing  in  the 
Qazeiie  and  in  at  least  one  daily  newspaper  published  in  Sydney.  {WUkin- 
ton  V.  Brown  J 121.) 

92.  No  writ  ol  fieri  facias  or  other  writ  of  execution  issued  prior  to  the  8«ie«  by 
date  of  which  this  Act  shall  come  into  operation  or  thereafter  shall  bind  SSSworSer 
charge  or  affect  any  land  estate  or  interest  under  the  provisions  of  this   Act  ?f  ^'®™* 
but  whenever  any  land  or  any  estate  or  interest  in  land  under  the  provisions 

of  this  Act  shall  be  seized  or  sold  by  the  Sheriff  or  the  Registrar  or  Bailiff 
of  any  District  Court  under  any  writ  or  shall  be  sold  under  any  direction 
decree  or  order  of  the  Supreme  Court  or  District  Court  or  whenever  any 
order  of  such  Court  shall  be  made  authorising  the  Curator  of  Intestate 
Estates  to  take  the  charge  of  the  real  estate  of  a  deceased  proprietor  the 
Registrar-General  on  being  served  with  an  office  copy  of  the  wnt  direction 
decree  or  order  as  the  case  may  be  shall  enter  in  the  Kegister  Book  and  also 
upon  the  instrument  evidencing  title  to  the  said  estate  or  interest  if  produced 
for  that  purpose  the  date  of  the  said  writ  direction  decree  or  order  and  the 
date  and  hour  of  the  production  thereof  and  after  such  entry  as  aforesaid  the 
Sheriff  or  person  authorised  by  the  Siipreme  Court  or  the  Eegistrar  or  Bailiff 
of  any  District  Court  shall  do  such  acts  and  execute  such  instruments 
as  under  the  provisions  of  this  Act  may  be  necessary  to  transfer  or  other- 
wise to  deal  vrith  the  said  estate  or  interest  Provided  always  that  unless 
and  until  such  entry  has  been  made  as  aforesaid  no  such  wnt  shall  bind  or 
affect  any  land  under  the  provisions  of  this  Act  or  any  estate  or  interest 
therein  nor  shall  any  sale  or  transfer  by  the  Sheriff  Registrar  or  Bailiff  be 
valid  as  against  a  purchaser  or  mortgagee  notwithstanding  such  writ  may 
have  been  actually  in  the  hands  of  the  Sheriff  Registrar  or  Bailiff  at  the 
time  of  any  purchase  or  mortgage  or  notwithstanding  such  purchaser  or 
mortgagee  may  have  had  actual  or  constructive  notice  of  the  issue  of  such 
writ  and  upon  production  to  the  Registrar-General  of  sufficient  evidence  of 
the  satisfaction  of  any  writ  so  entered  as  aforesaid  he  shall  enter  in  the 
Register  Book  a  memorandum  to  that  effect  and  such  writ  shall  be  deemed 
to  be  satisfied  accordingly  and  every  such  writ  shall  be  deemed  to  have 
lapsed  unless  the  same  shall  be  executed  and  put  in  force  within  three 
months  from  the  day  on  which  it  was  entered  in  the  Register  Book  as  afore- 
said, {a)  {Rickham  v.  The  Queen,  47  ;  re  JVm.  Wadham,  114  ;  Neil  v.  Adcmi,  !ff)  s^4i 
130;  Giles  v.  Lesser,  160;  Hassett  v.  Colonial  Bank,  173;  Beath  v.  Ander-  i£:'iS  ' 
9on,  192  ;  Bobertsonv,  Keith,  195  ;  re  Benn  and  Qrice,  200  ;  re  A.  Bosquet^ 
202.     S.  71:2,  106  ;  T.  62-94  ;  V.  66-106  ;  Q.  77-86.) 

93.  A  Corporation  for  the  purpose  of  transferring  or  otherwise  deal-  seai  of 
ing  with  land  under  the  prorisions  of  this  Act  in  lieu  of  signing  the  proper  ^^'J"^ 
instrument  for  such  purpose  prescribed  may  affix  thereto  the  common  seal  forngnatare 
of  such  Corporation  with  a  certificate  that  such  seal  was  affixed  by  the  proper 

officer  verified  by  his   signature.        (-B.  N.  8.  W.  v.  Fahner,  108  ;  Kirk- 
ham  V.  Jvlien,  109.     Z.  18-166  ;  Q.  61-114 ;  S.  262-270  ;  V.  66,  66-70, 103.) 
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whom 
proved 


iiutnimento  94.  InBtrumentB  executed  pursnant  to  tbe  proyisions  of  this  Act  if 

Mdbefor^  attested  by  one  witness  shall  be  held  to  be  duly  attested  and  the  execution 
thereof  may  be  proved  if  the  parties  executing  the  same  be  resident  within 
the  Colony  then  before  the  Kegistrar-G^ener^  or  before  a  Notary  Public 
Justice  of  the  Peace  or  a  Commissioner  for  taking  Affidavits  if  the  said 
parties  be  resident  in  the  United  Kingdom  then  before  the  Mayor  or  other 
chief  officer  of  any  Corporation  or  before  a  Notary  Public  if  the  said  parties 
be  resident  in  any  British  possession  then  before  the  Eegistrar-G^nend  or 
Becorder  of  Titles  of  such  Possession  or  before  any  Judge  or  Notary  Public 
or  before  the  Governor  Government  Besident  or  Chief  Secretary  thereof 
and  if  the  said  parties  be  resident  at  any  foreign  place  then  before  the 
British  Consular  Officer  resident  at  such  place.  (Guthbertson  v.  Svnmy  144. 
Z.  160, 167-61.    Q.  61-116,  77-5  ;  T.  86-29  ;  V.  66-115,  85-71 ) 
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95.  The  execution  of  any  such  instrument  may  be  proved  before  any 
such  person  as  aforesaid  by  the  oath  or  statutory  declaration  of  the  parties 
executing  the  same  or  of  a  witness  attesting  the  signing  thereof  and  if 
such  witoess  shall  answer  in  the  affirmative  each  of  the  questions  following 
that  is  to  say — ^Are  you  the  witness  who  attested  the  signing  of  this  instru- 
ment and  is  the  name  or  mark  purporting  to  be  your  name  or  mark  as  such 
attesting  witness  your  own  handwriting  ?  Do  [or  did]  you  personally 
know  the  person  signing  this  instrument  and  whose  signature  you 
attested  ?  Is  the  name  purporting  to  be  his  signature  his  own  handwriting 
—  is  he  [or  was  he  when  he  so  executed]  of  sound  mind — and  did  he  freely 
aud  voluntarily  sign  the  same?  Then  the  Begistrar-Gheneral  Justice  or 
other  person  before  whom  such  witness  shall  prove  such  signature  as  afore- 
said snail  endorse  upon  such  instrument  a  certificate  in  Form  N  of  the 
Schedule  hereto  and  if  the  person  executing  such  instrument  be  personally 
known  to  the  Begistrar-Ueneral  Justice  or  other  person  aforesaid  and 
alive  and  in  the  Colony  he  may  attend  and  appear  before  such 
Begistrar-General  Justice  or  other  person  and  acknowledge  that  he 
did  freely  and  voluntarily  sign  such  instrument  and  upon  such  acknow- 
ledgement the  Begistrar-General  Justice  or  other  person  shall  endorse 
on  such  instrument  a  certificate  in  form  O  of  the  Schedule  hereto  provided 
that  such  questions  as  aforesaid  may  be  varied  as  circumstances  may 
require  in  case  any  person  shall  sign  such  instrument  by  his  mark.  {Delaney 
V.  SandhurH  Building  Society,  179.     Q.  61-116.) 

96.  The  Begistrar-General  shall  not  register  any  instrument  signed  by 
any  married  woman  purporting  to  transfer  or  otherwise  to  deal  with  any 
land  under  the  provisions  of  this  Act  in  respect  to  which  she  may  l>e 
registered  as  proprietor  either  solely  or  jointly  with  her  husband  in  her 
right  until  such  married  woman  shall  have  been  examined  apart  from  her 
husband  by  the  Begistrar-General  or  other  person  legally  authorised  to 
take  the  acknowledgments  of  married  women  and  shall  have  assented  to 
such  proposed  dealing  after  full  explanation  of  her  rights  in  the  land  and 
of  the  effect  of  the  proposed  dealing  and  the  Begistrar-Genecal  or  other 
persons  taking  such  acknowledgment  shall  indorse  on  the  instrument  of 
transfer  or  other  dealing  a  certificate  of  such  acknowledgment  and 
examination  and  the  date  and  hour  thereof.  {In  re  Kerr,  6 ;  Hall  v.  JSallf 
98.     Q.  61-112 ;  S.  255  ;  V.  66-125.) 

97«  Upon  the  application  of  any  registered  proprietor  of  land  held 
under  separate  grants  or  certificates  of  title  or  under  one  grant  or  certificate 
and  tiie  delivering  up  of  such  grant  or  grants  certificate  or  certificateB  of 


Digitized  by  VjOOQIC 


NEW  SOUTH  WALES  EBAL  PBOPEETT  ACT— No.- 1.-      31 

title  it  shall  be  lawful  for  the  Begistrar-General  to  issue  to  such  proprietor 
a  single  certificate  of  title  for  the  whole  of  such  laud  or  seyeral  certificates 
each  contaiuiug  portion  of  such  laud  iu  accordance  with  such  application 
and  as  far  as  the  same  may  be  done  consistently  with  any  regulations  at  the 
time  in  force  respecting  the  parcels  of  land  that  maj  be  included  in  one 
certificate  of  title  and  upon  issuing  any  such  certificate  of  title  the  Eegistrar- 
Qeneral  shall  cancel  the  grant  or  previous  certificate  of  title  of  such  land  so 
delivered  up  and  shall  indorse  thereupon  a  memorandum  setting  forth  the 
occasion  of  such  cancellation  and  referring  to  the  certificate  of  title  so  issued. 
{Es^parte  Bighy,  11.  Q.  61-4,  94,  98«4 ;  8.  78  ;  T.  62-99 ;  Z.  74, 185  ;  V. 
66-66.) 

98.  In  the  event  of  the  grant  or  certificate  of  title  of  land  under  the  ProTidon  in 

C visions  of  this  Act  being  lost  mislaid  or  destroyed  the  proprietor  of  such  ^^f^^ 
i  together  with  other  persons  (if  any)  having  knowiedge  of  the 
circumstances  may  make  a  declaration  before  the  Eegistrar-General  or 
before  any  of  the  persons  hereinbefore  appointed  as  persons  before  whom 
tbe  execution  of  instruments  may  be  proved  stating  the  facts  of  the  case 
the  names  and  descriptions  of  the  registered  owners  and  the  particulars 
of  all  mortfi^ages  incumbrances  or  other  matters  affecting  such  land  and 
the  title  thereto  to  the  best  of  declarant's  knowledge  and  belief  and  the 
Begistrar- General  if  satisfied  as  to  the  truth  of  such  declaration  and  the 
hona  fidei  of  the  transaction  may  with  the  consent  of  the  Commissioners 
issue  to  such  applicant  a  provisional  certificate  of  title  of  such  land  which 
provisional  certificate  shall  contain  an  exact  copy  of  the  original  grant  or 
certificate  of  title  bound  up  in  the  Eegister  Book  and  of  every  memorandum 
and  indorsement  thereon  aud  shall  also  contain  a  statement  of  the  circum- 
stances under  which  such  provisional  certificate  is  issued  and  the  Eegistrar- 
Qeneral  shall  at  the  same  time  enter  in  the  Eegister  Book  notice  of  the 
issuing  of  such  provisional  certificate  and  the  date  thereof  and  the  circum- 
stances under  wnich  it  was  issued  and  such  provisional  certificate  shall  be 
available  for  all  purposes  and  uses  for  which  the  grant  or  certificate  of  title 
so  lost  or  mislaid  would  have  been  available  and  as  valid  to  all  intents  as 
Buch  lost  grant  or  certificate  Provided  always  that  the  Eegistrar-G-eneral 
before  issuing  such  provisional  certificate  shall  give  at  least  fourteen  days' 
notice  of  his  intention  so  to  do  in  the  Gazette  and  in  at  least  one  daily 
newspaper  published  in  Sydney.  (Z.  47,  76 ;  Q.  61-117 ;  8.  79 ;  T.  62-100; 
V.  66-181,  86-60.) 

99.  Upon  the  production  of  the  receipt  of  the  Colonial  Treasurer  in  dmUucs 
full  for  the  purchase  money  of  any  lands  alienated  in  fee  from  the  Crown  JJJ^^; 
together  with  a  memorandum  of  transfer  mortgage  or  lease  duly  executed  to  Ui«  iisae 
by  the  purchaser  from  the  Crown  of  such  land  the  Eegistrar- General  shall  ^f^^"" 
indorse  upon  such  receipt  such  memorial  as  he  is  hereinbefore  required  to 

enter  in  tne  Eegister  Book  upon  the  registration  of  any  dealing  of  a  like 
nature  with  land  in  respect  to  which  a  grant  or  certificate  of  title  has  been 
registered  and  shall  sign  such  indorsement  and  stamp  the  same  with  his 
seal  and  such  instrument  shall  thereupon  be  held  to  be  duly  registered  in 
accordance  vdth  the  provisions  of  this  Act  and  the  Eegistrar-General  shall 
file  such  receipt  and  such  instrument  in  his  office  and  upon  the  registration 
of  the  errant  of  such  land  the  Uegistrar- General  shall  enter  thereon  a 
memorial  of  such  dealing  and  shall  indorse  such  instrument  with  the 
certificate  of  registration  as  hereinbefore  prescribed  for  the  registration  of 
iustruments  generally. 
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Map  of  nib-  100.  Any  proprietor  Bubdiyiding  any  land  under  the  provisions  of 

diTidadiADd  ^y^  j^^  f^^  ^^^  Durpose  of  Selling  the  same  in  allotments  as  a  township 

shall  deposit  with  the  Eegistrar-G^eneral  a  map  of  such  township  provided 

that  sucn  map  shall  exhibit  distinctly  delineated  all  roads  streets  passages 

thoroughfares  squares  or  reserves  appropriated  or  set  apart  for  public  use 

and  also  all  allotments  into  which  the  said  land  may  be  divided  marked  with 

distinct  numbers   or  symbols  and   every  such  map  shall  be  certified  as 

Snrreyorsto  accurato  by  declaration  of  a  licensed  surveyor  before  the  Eegistrar- Gl^eneral 

beiioeosed    Qp  a  Justice  of  the  Peace    Provided  that  no  person  shall  1^  permitted  to 

practise  as  a  surveyor  under  the  provisions  of  this  Act  unless  specially 

licensed  for  that  purpose  by  the  Surveyor-General.     (Q.  61-118,  119;  S. 

100,  243,  220-8;  T.  62-103,  104. ;  V.  66-134,  85-5.) 

g^gT'-  lOL  The  Begistrar-General  may  require  the  proprietor  applying  to 

reqaire  m^  havo  any  land  brought  imder  the  provisions  of  this  Act  or  desiring  to 
JJ^J^  transfer  or  otherwise  to  deal  with  the  same  or  any  portion  thereof  to  deposit  at 
the  Begistry  Office  a  map  or  plan  of  such  land  certified  by  a  licensed 
surveyor  in  manner  aforesaid  ana  if  the  said  land  or  the  portion  thereof 
proposed  to  be  transferred  or  dealt  with  shall  be  of  less  area  than  one 
statute  acre  then  such  map  or  plan  shall  be  on  a  scale  not  less  than  one 
inch  to  two  chains  and  if  sucn  land  or  the  portion  thereof  about  to  be 
transferred  or  dealt  with  shall  be  of  greater  area  than  one  statute  acre  but 
not  exceeding  five  statute  acres  then  such  map  shall  be  upon  a  scale  not  less 
than  one  inch  to  five  chains  and  if  such  land  or  the  portion  thereof  as 
aforesaid  shall  be  of  greater  area  than  five  statute  acres  but  not  exceeding 
eighty  statute  acres  then  such  map  or  plan  shall  be  upon  a  scale  of  not  less 
than  one  inch  to  ten  chains  and  if  such  land  or  ttie  portion  thereof  as 
aforesaid  shall  be  of  greater  area  than  eighty  statute  acres  then  such  map  or 
plan  shall  be  upon  a  scale  of  one  inch  to  twenty  chains  and  if  such 
proprietor  shall  neglect  or  refuse  to  comply  with  such  requirement  it  shall 
not  be  incumbent  on  the  Begistrar-General  to  proceed  with  the  bringing  of 
such  land  under  the  provisions  of  this  Act  or  with  the  registration  of  such 
transfer  or  lease  Provided  always  that  subsequent  subdivisions  of  the  same 
land  may  be  delineated  on  the  map  or  plan  of  the  same  so  deposited  if  such 
map  be  upon  a  sufficient  scale  in  accordance  with  the  provisions,  herein 
contained  and  the  correctness  of  the  delineation  of  each  such  subdivision 
shall  be  acknowledged  in  manner  prescribed  for  the  case  of  the  deposit  of  an 
original  map.     {See  note  Sec,  100,  ante.) 

certiii©d  102.  The  Kegistrar- General  upon  payment  of  the  fee  specified  in  the 

furaSh^^  Schedule  P  hereto  shall  furnish  to  any  person  applying  for  the  same  a 

gjf**^"    certified  copy  of    any   registered  instrument  affecting    land    under   the 

an?S*be      provisions  of  this  Act  and  every  such  certified  copy  signed  by  him  and 

eridenoe       gcaled  with  his  seal  shall  be  received  in  evidence  in  any  Court  of  Justice  or 

before  any  person  having  by  law  or  by  consent  of  parties  authority  to 

receive  evidence   as   prima  facie  proof  of  all  the  matters   contained  or 

recited  in  or  indorsed  on  the  original  instrument.     (Z.  39  ;  T.  62-105 ;  V. 

66-141;  Q.  61-121.) 

B«tfoh«i  103.  Any  person  may  upon  payment  of  a  fee  specified  in  Schedule   P 

hereto  have  access  to  the  Register  Book  for  the  purpose  of  inspection 
during  the  hours  and  upon  the  days  appointed  for  search.  (Q.  77-50,  78-4 ; 
S.  65  ;  V.  66-141.) 
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104.  The  Begistrar-G^eneral  shall  not  receiye  any  application    for  Anthoritjio 
bringing  land  under  the  provisions  of  this  Act  or  any  instrument  purporting  "«*^' 

to  deal  with  or  affect  any  land  under  the  proyisions  of  this  Act  unless  there 
shall  he  endorsed  thereon  a  certificate  that  the  same  is  correct  for  the 
purposes  of  this  Act  signed  by  the  applicant  or  party  claiming  under  or  in 
respect  of  such  instrument  or  by  his  solicitor  and  any  person  who  shall  falsely 
or  negligently  certify  to  the  correctness  of  any  sucn  application  or  other 
instnunent  shall  incur   therefore  a  penalty  not  exceeding  fifty   pounds 
Profided  always  that  such  penalty  shall  not  prevent  the  person  who  may  peiwit^  for 
have  sustained  any  damage  or  loss  in  consequence  of  eror  or  mistake  in  a^y  JJJJj^^' 
such  certified  instrument  or  any  duplicate  tnereof  from  recovering  damages  iattmmeote 
agamst  the  person  who  shall  have  certified  the  same.      {Sharpe  v.  Hadley, 
3  ;  Ashhy  V.  (hok,  187.     Q.  61-189 ;  S.  282,  278  ;  T.  62-107.) 

105.  It  shall  be  lawful  for  the  Eegistrar-General  to  recover  such  fees  f6m 
u  shall  be  appointed  by  the  Governor  with  the  advice  aforesaid  not 

m  any  case  exceeding  the  several  fees  specified  in  the  Schedule  hereto 
marked  P. 

106.  The  Segistrar-General  shall  keep  a  correct  account  of  all  such  Begistnr. 
sums  of  money  as  shall  be  received  by  him  in  accordance  with  the  provisions  ™5J^^ 
of  this  Act  and  shall  pay  the  same  to  the  Colonial  Treasurer  at  such  times  toto  Ttm- 
and  shall  render  accounts  of  the  same  to  such  persons  and  in  such  manner  ^^  ^ 
as  may  be   directed  in  any  regulations  that  may  for  that  purpose  be  •««>'»*• 
prescribed  by  the  Governor  with  the  advice  aforesaid  and  the  Begistrar- 
G^eral  shall  address  to  the  said  Treasurer  requisitions  to  pay  moneys 
received  by  him  or  by  the  said  Treasurer  in  trust  or  otherwise  on  account 

of  absent  mortgagees  or  other  persons  entitled  in  accordance  with  the 
provisions    of  this  Act  which  requisitions  when  proved  and  audited  in 
manner  directed  by  any  such  regulations  framed  as  aforesaid  at  the  time 
being  in  force  in  the  said  Colony  and  accompanied  by  warrant  for  payment  p«rtie8 
of  the  same  under  the  hand  af  the  Governor  countersigned  by  the  Chief  JJ*jJ|jj^ 
Secretary  thereof  the  said  Treasurer  shall  be  bound  to  obey  and  all  fines  TreMorOT 
and  fees  received  under  the  provisions  of  this  Act  except  fees  payable  to  the  JSSLST'^ 
Commissioners  for  the  bringing  of  land  under  the  operation  of  this  Act  shall 
be  carried  by  the  said  Treasurer  to  account  of  the  Consolidated  Bevenue 
Fund.    (Q.  61-141 ;  T.  62-109 ;  S.  28  ;  V.  66-142.) 

PABT  VII. 

Bights  Bemedies  aitd  Fbocedueb. 

107.  If  upon  the  application  of  any  proprietor  to  have  land  brought  JjJ*PJjj^ 
under  the  provisions  of  this  Act  or  to  have  any  dealing  or  transmission  mon  h^- 
registered  or  recorded  or  to  have  any  certificate  of  title  registration  abstract  Jj*;^^®'** 
foreclosure  order  or  other  instrument  issued  or  to  have  any  act  or  duty  o»»^.*^  , 
done  or  performed  which  by  this  Act  is  prescribed  to  be  done  or  perform^  ^»»^"*^ 
by  the  Begistrar-G^neral  the  Begistrar-Goneral  shall  refuse  so  to  do  or  if 

such  proprietor  shidl  be  dissatisfied  with  the  direction  upon  his  application 
given  by  the  Commissioners  as  hereinbefore  provided  it  shall  be  lawful  for 
such  proprietor  to  require  the  Begistrar-General  to  set  forth  in  writing 
under  his  hand  the  grounds  of  his  refusal  or  the  grounds  upon  which  such 
direction  was  given  and  such  proprietor  may  if  he  think  fit  at  his  own  cost 
nunmon  the  Begistrar-General  to  appear  before  the  Supreme  Court  to 
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Bubstantiate  and  uphold  the  grounds  of  his  refusal  or  of  such  direction  as 
aforesaid  such  summons  to  be  issued  under  the  hand  of  a  Judge  of  the  said 
Court  and  served  upon  the  Eegistrar- General  six  clear  days  at  least  before 
the  day  appointed  for  hearing  the  complaint  of  such  proprietor  and  upon 
such  hearing  the  Kegistrar-General  or  his  counsel  shall  have  the  right 
of  reply  and  the  said  Court  shall  if  any  question  of  fact  be 
involved  direct  an  issue  to  be  tried  to  decide  such  fact  and  the 
said  Court  shall  thereupon  make  such  order  in  the  premises  as 
in  their  judgment  the  circumstances  of  the  case  may  require  and  the 
Begistrar-General  shall  obey  such  order  and  all  expenses  attendant  upon 
any  such  proceedings  shall  be  borne  and  paid  by  the  applicant  or  other 
person  preferring  such  complaint  unless  the  Judge  or  Court  shall  certify 
that  there  were  no  probable  grounds  for  such  refusal  or  direction  as  afore- 
said, (a)     {ES'parte  Bouman,  2.     Z.  82 ;  S.  152.) 


(a)  See  41 
Vic.,  No.  18, 
see.  10 


Begistrar* 

Oenoralmftj  ^  .     . 

state  a  case  Commissioners 


108*  It  shall  be  lawful  for  the  Begistrar-General  by  direction  of  the 
missioners  whenever  any  question  shall  arise  with  regard  to  the  per- 
CoiS?^'^*  formance  of  any  duties  or  the  exercise  of  any  of  the  functions  by  this  Act 
conferred  or  imposed  upon  him  or  them  to  state  a  case  for  the  opinion  of 
the  Supreme  Court  and  thereupon  it  shall  be  lawful  for  the  said  Court  to 
give  its  judgment  thereon  and  such  judgment  shall  be  binding  upon  the 
Kegistrar-G^eneral  and  Commissioners  respectively. 


Registrar- 
General  to 
carry  oat 
order  of 
Supreme 
Court  yeet- 
ing  trust 
estate 


109.  Whenever  any  person  interested  in  land  under  the  provisions 
of  this  Act  shall  appear  in  tne  Supreme  Court  to  be  a  trustee  of  such  land 
within  the  intent  and  meaning  oi  any  Trustee  Act  then  in  force  in  the 
Colony  aud  any  order  shall  be  made  in  the  premises  by  the  Court  or  a  Judge 
thereof  the  Eegistrar-Q^neral  on  being  served  with  an  office  copy  of  such 
order  shall  enter  in  the  Eegister  Book  and  on  the  grant  or  other  instrument 
evidencing  title  to  the  said  land  the  date  of  the  said  order  the  date  and  hour 
of  its  production  to  him  and  the  name  residence  and  description  of  the 
person  in  whom  the  said  order  shall  purport  to  vest  the  said  land  and  such 
person  shall  thereupon  be  deemed  to  be  the  registered  proprietor  of  such 
land  and  unless  and  until  such  entry  shall  be  made  the  said  order  shall  hare 
no  effect  or  operation  in  transferring  or  otherwise  vesting  the  said  land.  (S. 
184;  V.  69-12  ;  Q.  61-82 ;  T.  62-86.) 


Action  may 
be  brought 
bv  person 
claiming 
beneficiary 
interest  in 
name  of 
trustee 


Trustee  to 
be  indemni- 
fled 


110.  Whenever  a  person  entitled  to  or  interested  in  land  as  a  trustee 
would  be  entitled  under  the  last  preceding  clause  to  bring  or  defend  any 
action  of  ejectment  in  his  own  name  for  recovering  the  possession  of  land 
under  the  provisions  of  this  Act  such  person  shall  be  bound  to  allow  his 
name  to  be  used  as  a  plaintiff  or  defendant  in  such  action  of  ejectment  by 
any  beneficiary  or  person  claiming  an  estate  or  interest  in  the  said  land 
Provided  nevertheless  that  the  person  entitled  or  interested  as  such  trustee 
shall  in  every  such  case  be  entitled  to  be  indemnified  in  like  manner  as  a 
trustee  would  before  the  passing  of  this  Act  have  been  entitled  to  be 
indemnified  in  a  similar  case  of  his  name  being  used  in  any  such  action  or 
proceeding  by  his  cestui  que  trust.  (Oakden  v.  G^bs,  7 ;  Oriffin  v.  Dutm^ 
8  ;  Louch  v.  Ball,  9  ;  Fotheringham  v.  Archer^  10 ;  ^Uusk  v.  Downton^  11 ; 
National  Bank  v.  National  Mortgage  Co  ,12  \  re  Beattie,  63 ;  St,  Qeorge  v. 
Barnett,  67  ;  Dalbrdyhill  v.  Dalbrdyhill,  83  ;  MiUer  v.  Stewart,  172.  Q. 
61.84  J  S.  185;  T.  62-113;  Z.  128.) 
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111.  Except  in  the  case  of  fraud  no  person  contracting  or  dealing  Pnrohaser 
with  or  taking  or  proposing  to  take  a  transfer  from  the  registered  proprietor  ^5  p!^'" 
of  any  registered  estate  or  interest  shall  be  required  or  in  any  manner  pnetor  not 
concerned  to  inquire  or  ascertain  the  circumstances  in  or  the  consideration  %eXid  by 
for  which  such  registered  owner  or  any  previous  registered  owner  of  the  ^^^^ 
estate  or  interest  in  question  is  or  was  registered  or  to  see  to  the  applica- 
tion of  the  purchase  money  or  of  any  part  thereof  or  shall  be  affected  by 

notice  direct  or  constructive  of  any  trust  or  unregistered  interest  any  rule 
of  law  or  equity  to  the  contrary  notwithstanding  and  the  knowledge  that 
any  such  trust  or  unregistered  interest  is  in  existence  shall  not  of  itself  be 
imputed  as  fraud.     (T.  62-114.) 

112.  In  any  suit  for  specific  performance  brought  by  a  registered  fiegiitered 
proprietor  of  any  land  under  the  provisions  of  this  Act  against  a  person  sSm^fo?' 
who  may  have  contracted  to  purchase  such  land  not  having  notice  of  any  "peciflo  pcr- 
fraud  or  other  circumstances  which  according  to  the  provisions  of  this  Act  *'"°*"*^ 
would  affect  the  right  of  the  vendor  the  certificate  of  title  of  such  registered 
proprietor  shall  be  held  in  every  Court  of  law  or  equity  to  be  conclusive 
evidence  that  such  registered  proprietor  has  a  good  and  valid  title  to  the 

land  and  for  the  estate  or  interest  therein  mentioned  or  described  and  shall 
entitle  such  registered  proprietor  to  a  decree  for  the  specific  performance 
of  such  contract.  (Thompson  v.  Chipps,  27  ;  Oeorge  v.  Australian  Mutual 
Provident^  56  ;  Van  Damme  v.  Bloxam,  105  ;  Ashhy  v.  Cook,  137  ;  Ettershanh 
V.  The  Queen,  153  ;  Butler  v.  Saddle  Hill  Mining  Oompany  163  ;  Colechin  v. 
Wade,  203.     Q.  61-96  ;  T.  62-115  ;  V.  66-48.) 

113.  When  default  has  been  made  in  the  payment  of  the  interest  or  Mortgagee 
principal    Bum  secured   by  memorandum  of  moffcgage  for   six    months  a  n/^JtL- 
registered  mortgagee  or  his  solicitor  attorney  or  agent  may  make  applica-  ^n^^S^^^fJ,. 
tion  in  writing  to  the  Eegistrar- General  for  an  order  for  foreclosure  and  foreclosure 
such  application  shall  state  that  such  default  has  been  made  as  aforesaid  and 

that  the  land  estate  or  interest  mortgaged  has  been  offered  for  sale  at 
public  auction  by  a  licensed  auctioneer  after  notice  given  to  the  mortgagor 
as  in  this  Act  provided  and  that  the  amount  of  the  highest  bid  at  such  sale 
was  not  sufficient  to  satisfy  the  money  secured  by  such  mortgage  together 
with  the  expenses  occasioned  by  such  sale  and  that  notice  in  writing  of  tho 
intention  of  such  mortgagee  to  make  such  application  has  been  given  to  the 
mortgagor  by  leaving  the  same  at  his  ususd  or  last  known  place  of  abode 
if  such  place  be  within  three  miles  of  the  residence  of  such  mortgagee 
or  by  forwarding  the  same  by  registered  letter  through  the  post  office  if 
such  place  be  beyond  that  distance  and  such  application  shall  be  accom- 
panied by  a  certificate  of  the  auctioneer  by  whom  such  land  was  put  up 
tor  sale  and  such  other  proof  of  the  matters'  stated  by  the  applicant  as 
the  Registrar-General  may  require  and  the  statements  made  in  such 
application  shall  be  verified  by  the  oath  or  statutory  declaration  of  the 
applicant  or  other  person  applying  on  his  behalf.  {8ee  note  to  Sec.  58,  ante. 
Z.  97 ;  Q.  61-61 ;  T.  62-52, 121.) 

114.  The  Eegistrar- General  shall  refer  such  application  to  the  Com-  Application 
missionera   who   may   direct  the  Eegistrar- General  to  cause  notice  to  be  ©ff^*S!^® 
published  once  in   the    Gazette   and   once    in   each    of  three  successive 

weeks  in  at  least  one  daily  newspaper  published  in  Sydney  offering  such 
land  for  sale  and  shall  further  limit  and  appoint  a  time  not  less  than  one 
month  from  the  date  of  the  publication  in  the  Gazette  upon  or  after 
which  the  Begistrar-Gtoneral  may  issue  to   such  applicant  an  order  for 
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f  oreoloBore  unless  in  the  interval  a  sufficient  amount  has  been  realised  by 
the  sale  of  such  land  to  satisfy  the  principal  and  interest  moneys  due  and 
all  expenses  occasioned  by  such  sale  and  proceedings  and  every  such  order 
for  foreclosure  under  the  hand  of  the  Begistrar-G-eneral  and  entered  in  the 
Begister  Book  shall  have  the  effect  of  Testing  in  the  mortgagee  all  the 
estate  and  interest  of  the  mortgagor  in  the  land  mentioned  in  such  order  f  r^e 
/  from  all  right  and  equity  of  redemption  on  the  part  of  the  mortgagor  or  of 
'  any  person  claiming  t^fdugb  or  under  him.  {See  note  to  Sec,  58,  ante,  Cfrey 
V.  Wadson,  152.     S.  140.) 

115.  No  action  of  ejectment  or  other  action  for  the  recovery  of  any 
land  shall  lie  or  be  sustained  against  the  person  registered  as  proprietor 
thereof  under  the  provisions  of  tlus  Act  except  in  any  of  the  following  cas^ 
that  is  to  say — (1)  The  case  of  a  mortgagee  as  against  a  mortgagor  in 
default.  (Z.  189,  190  ;  S.  154, 167  ;  V.  66,  88,  146 ;  T.  62-126.)  (2)  The 
case  of  an  encumbrancee  as  against  an  encumbrancer  in  default.  (3.)  The 
case  of  a  lessor  as  against  a  lessee  in  default.  (4.)  The  case  of  a  person 
deprived  of  any  land  by  fraud  as  against  the  person  registered  as  proprietor 
of  such  land  through  fraud  or  as  against  a  person  deriving  otherwise  than 
as  a  transferee  bona  fide  for  value  from  or  through  a  person  so  registered 
through  fraud.  (5)  The  case  of  a  person  deprived  of  or  claiming  any  land 
included  in  any  grant  or  certificate  of  title  of  other  land  by  misdescrip- 
tion of  such  other  land  or  of  its  boundaries  as  against  the  registered 
proprietor  of  such  other  land  not  being  a  transferee  thereof  hona  fide  for 
value.  (6)  The  case  of  a  registered  proprietor  claiming  under  the  instru- 
ment of  title  prior  in  date  of  registration  under  the  provisions  of  this  Act  in 
any  case  in  which  two  or  more  grants  or  two  or  more  certificates  of  title  or  a 
grant  and  a  certificate  of  title  may  be  registered  under  provisions  of  this  Act 
in  respect  to  the  same  land.  (T.  62-124  ;  Y.  66-138.)  And  in  any  case 
other  than  as  aforesaid  the  production  of  the  registered  grant  certificate  of 
title  or  lease  shall  be  held  in  every  Court  of  law  or  equity  to  be  an  absolute 
bar  and  estoppel  to  any  such  action  against  the  person  named  in  such 
instrument  as  seised  of  or  as  registered  proprietor  or  lessee  of  the  land 
therein  described  any  rule  of  law  or  equity  to  the  contrary  notwithstanding. 
{re  Thompsons,  Ohipps,  26,70.     S.  173-3  ;  T.  62-124.) 

116.  Whenever  an  action  shall  be  brought  against  a  registered  pro- 
prietor or  person  holding  a  grant  or  certificate  of  title  in  either  of  the  last 
two  cases  excepted  in  the  next  preceding  section  if  the  defendant  or  any 
person  through  whom  he  claims  shall  have  made  improvements  on  the  land 
since  obtaining  a  certificate  of  title  thereto  then  whether  he  admit  or  deny 
the  plaintiff's  title  he  may  plead  the  fact  of  such  improvements  being  made 
and  may  set  a  value  thereon  and  also  on  the  land  as  distinct  therefrom  and 
give  evidence  thereof  at  the  trial  and  if  a  verdict  be  found  for  the  plaintiff 
or  his  title  be  admitted  the  jury  shall  assess  the  value  of  the  alleged  improve- 
ments and  shall  also  separately  assess  the  value  which  the  land  would  have 
possessed  if  the  said  improvements  had  not  been  made  And  no  writ  of 
possession  shall  issue  in  such  case  unless  the  plaintiff  shall  first  pay  into 
Court  for  the  use  of  the  defendant  the  value  of  the  improvements  so  assessed 
deducting  only  the  costs  (if  any)  to  which  he  shall  be  entitled  in  the  action 
And  if  the  plaintiff  shall  fail  to  make  such  payment  within  three  montiiia 
after  verdict  the  judgment  to  which  he  is  entitled  shall  thereafter  be 
limited  to  the  sum  separately  assessed  as  the  value  of  the  land  together  with 
costs  of  suit    And  the  defendant  shall  upon  satisfaction  thereof  be  entitled 
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to  retain  the  land  and  improyementB  and  in  either  case  the  Begistrar- 
G^eral  shall  be  entitled-  under  the  power  hereinafter  conferred  of  cancel- 
ing erroneous  certificates  to  be  required  to  be  delivered  up  any  certificate  of 
title  which   shall  be   held  by  the  party  whose  right  to  the  land  shall  have 
determined     Provided  that  in  every  case  in  which  the  defendant  shall  be  Q^J^MUto 
entitled  to  indemnity  from  the  assurance  fund  the  Registrar- General   shall  be  mMie  oo- 
be  made  a  co-def endiant  as  trustee  of  such  fund  and  may  defend  the  action  ^^^o*^* 
either  severally  or  jointly  or  may  leave  the  defence  wholly  to  his  co-defen- 
dant as  he  shall  see  fit.    And  in  no  case  shall  the  assurance  fund  be  liable  to  f^!JJ*J^be 
the  |)rincipal  defendant  for  any  greater  damages  than  he  shall  actually  lubie  only 
sustain  as  the  result  of  such  action  after  using  ^  reasonable  diligence  in  [Jjg'jjj. 
the  defence  thereof.     (Fotheringham  v.  Archer ^10  ;  Anderson  v.  Maori   Hill  tained  by 
Boro,\  103  ;  Schroeder  v.  Rarcourt,  104,  ;  Van  Damme  v.  Bloxam,  105.     Q.  ^•^*«*^"* 
77-47  ;  Z.  53  J  S.  206  ;  T.  62, 133  ;  V66-151.) 

117.  Any  person  deprived  of  land  or  of  any  estate  or  interest  in  land  ^^Pf°~;^ 
in  consequence  of  fraud  or  through  the  bringing  of  such  land  under  the  d^meSToi^ 
provisions  of  this  Act  or  by  the  registration  of  any  other  person  as  proprietor  ^°*^ 

of  such  land  estate  or  interest  or  in  consequence  of  any  error  omission  or 
misdescription  in  any  certificate  of  title  or  in  any  entry  or  memorial  in  the 
Register  Book  may  in  any  case  in  which  such  land  has  been  included  in  two 
or  more  grants  from  the  Crown  bring  and  prosecute  an  action  at  law  for  the 
recoveiy  of  damages  against  such  person  as  the  Governor  with  the  advice 
aforesaid  may  appoint  as  nominal  defendant  and  in  any  other  case'  against 
the  person  upon  whose  application  such  land  was  brought  under  the  pro- 
visions of  this  Att  or  sucn  erroneous  registration  was  made  or  who  acquired 
title  to  the  estate  or  interest  in  question  through  such  fraud  error  or  mis- 
description Provided  always  that  in  every  case  in  which  the  fraud  error  or 
misdescription  shall  occur  upon  a  transfer  made  for  value  the  person  making 
the  transfer  and  receiving  the  value  shall  be  regarded  as  the  person  upon 
whose  application  -the  certificate  of  title  was  issued  to  the  transferee  And 
provided  further  that  except  in  the  case  of  fraud  or  of  error  occasioned  by 
any  omission  misrepresentation  or  misdescription  in  the  application  of  such 
person  to  bring  such  land  under  the  provisions  of  this  Act  or  to  be  registered 
as  proprietor  of  such  land  estate  or  interest  or  in  any  instrument  executed 
by  him  such  person  shall  upon  a  transfer  of  such  land  bona  fide  for  value 
cease  to  be  liable  for  the  payment  of  any  damages  which  but  for  such 
transfer  might  have  been  recovered  from  him  under  the  provisions  herein- 
before contained  and  in  such  last-mentioned  case  and  also  in  case  the  person 
against  whom  such  action  for  damages  is  directed  to  be  brought  as  aforesaid 
shall  be  dead  or  shall  have  been  adjudged  insolvent  or  cannot  be  found 
within  the  jurisdiction  then  and  in  any  such  case  such  damages  with  costs 
of  action  may  be  recovered  out  of  the  assurance  fund  by  action  against  the 
Registrar- Generel  as  nominal  defendant.  (Ihtheringham  v.  Archer ,  10; 
Biggs  v.  Wdterhouse,  58 ;  Anderson  v.  Maori  Hill  Borough,  103  ;  Schroeder 
V.  Mareourt,  104  ;  Van  Damme  v.  Bloxam,  105  ;  Colonial  Bank  v.  Pye,  107.) 
(S.  203  ;  T.  62-126  ;  V.  66-144 ;  Q.  77-47.) 

118.  Nothing  in  this  Act  contained  shall  be  so  interpreted  as  to  purohMArs 
subject  to  action  for  recovery  of  damages  as  aforesaid  or  to  action  of  ejection  JJ^J^Tpro- 
or  to  deprivation  of  the  estate  or  interest  in  respect  to  which  he  is  registered  teot«d 

as  proprietor  any  purchaser  or  mortgagee  bona  fide  for  valuable  consideration 
of  land  under  tne  provisions  of  this  Act  on  the  plea  that  his  vendor  or 
mortgagor  may  have  been  registered  as  proprietor  or  procured  the  r^is- 
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tration  of  the  transfer  to  such  pnrcliaser  or  mortgagee  througH  fraud  or 
error  or  may  have  derived  from  or  through  a  person  registered  as  proprietor 
through  fraud  or  error  and  this  whether  such  fraud  or  error  shall  consist  in 
wrong  description  of  the  boundaries  or  of  the  parcels  of  any  land  or  other- 
wise howsoever. 
When  119.  Any  person  sustaining  loss  or  damages  through  any  omission 

SflSS^^  mistake  or  misfeasance  of  the  Eegistrar- General  or  any  of  his  officers  or 
Sm^»ot«i  ^^®^^  ^^  *^®  execution  of  their  respective  duties  under  the  provisions  of  this 
M  nomuua    Act  or  by  the  registration  of  any  other  person  as  proprietor  of  such  land  or 
defendant     ^j  ^^j  q^tot  omissiou  or  misdescription  in  any  certificate  of  title  or  any  entry 
or  memorial  in  the  Eegister  Book  and  who  by  the  provisions  of  this  Act  is 
barred  from  bringing  action  of  ejectment  or  other  action  for  the  recovery  of 
such  land  estate  or  interest  may  m  any  case  in  which  the  remedy  by  action 
for  recovery  of  damages  as  hereinbefore  provided  is  inapplicable  bring  an 
action  against  the  Eegistrar-General  as  nominal  defendant  for  recovery  of 
damages.     (Featherstone  v.  Hanlon,  4  ;  Biffas  v.   Waterhouse,  58  ;  Bailey  v. 
Chrihp,  54  ;  Mann  v.  Bohertson,  191 ;  re  John  Baton,  194.     Q.  61-127.) 
ijgjwof  120.  In  any  case  in  which  action  for  recovery  of  damages  is  permitted 

*    **"         to  be  brought  against  the  Registrar-General  as  nominal  defendant  as  herein- 
before provided  notice  in  writing  of  such  action  and  of  the  cause  thereof 
shall  be  served  upon  such  nominal  defendant  one  month  at  least  before  the 
commencement  of  such  action  and  if  in  any  such  action  juds^ment  be  given 
in  favour  of  the  nominal  defendant  or  the  plaintifE  discontinue  or  bc^me 
nonsuit  the  plaintifE  shall  be  liable  to  pay  the  full  costs  of  defending  such 
action  and  the  same  when  taxed  shall  be  levied  in  the  name  of  the  nominal 
defendant  by  the  like  process  of  execution  as  in  other  actions  on  the  case. 
{Oakden  v.  Qibbs,  7.    Z.  180  ;  Q.  61 ;  T.  62, 128-9.) 
^fmSna»M         121.  If  in  any  such  action  the  plaintiff  recover  final  judgment  against 
Aindanp.     such  nominal  defendant  then  the  Court  or  Judge  before  whom  such  action 
powflTiJat  ^*y  ^®  *ried  shall  certify  the  fact  of  such  judgment  and  the  amount  of 
ofrobfic      damages  and  costs  recovered  and  the  amount  of  such  damages  and  costs  shall 
be  paid  to  the  person  recovering  the  same  and  shall  be  charged  to  the 
account  of  the  assurance  fund  and  in  case  the  balance  to  the  credit  of  the 
assurance  fund  shall  be  inadequate  to  defray  the  amount  specified  such  sum 
as  may  be  necessary  for  that  purpose  shall  oe  paid  out  of  the  Consolidated 
Eevenue  Fund  and  the  amount  so  advanced  shall  be  repaid  from  the  assur- 
ance fund  as  the  same  may  thereafter  accrue. 

lamitetion  122.  No  actiou  for  recovery  of  damages  sustained  through  deprivation 

of  actions  ^£  j^^^  ^^  ^^  ^^^  estate  or  interest  in  land  as  hereinbefore  described  shall  lie 
or  be  sustained  against  the  Begistrar- General  or  against  the  assurance  fund 
or  against  the  person  upon  whose  application  such  land  was  brought  under 
the  provisions  of  this  Act  or  against  the  person  who  applied  to  be  registered 
as  proprietor  in  respect  to  such  land  or  against  the  person  certifying  any 
instrument  as  aforesaid  unless  such  action  shall  be  commenced  within  the 
period  of  six  years  from  the  date  of  such  deprivation.  Provided  nevertheless 
that  any  person  being  under  the  disability  of  coverture  infancy  unsoundness 
of  mina  or  absence  from  the  Colony  may  bring  such  action  within  six  years 
from  the  date  on  which  such  disability  shall  have  ceased  and  the  plaintiff  in 
any  such  action  at  whatever  time  it  may  be  brought  or  the  plaintiff  in  action 
for  the  recovery  of  land  shall  be  nonsuited  in  any  case  in  which  the  depriv- 
ation complained  of  may  have  been  occasioned  through  the  bringing  of  land 
under  the  provisions  of  this  Act  if  it  shall  be  made  to  appear  to  tiie  satis- 
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faction  of  the  Court  before  wUch  such  action  shall  be  tried  that  such 
plaintiff  or  the  persons  through  or  under  whom  he  claims  title  had  notice  by 
personal  service  or  otherwise  or  was  aware  that  application  had  been  made 
to  bring  such  land  under  the  provisions  of  this  Act  and  had  wilfully  or 
collusively  omitted  to  lodge  caveat  forbidding  the  same  or  had  allowed  such 
caveat  to  lapse.  {Moyle  v.  Oihb*,4Q.  S.  216;  T.  62-120,  180;  V.  66, 
149;  Z.  187.) 

123.  Whenever  any  amount  has  been  paid  out  of  the  assurance  fund  Moo^paid 
on  account  of  any  person  who  may  be  dead  such  amount  may  be  recovered  Sie^fw"" 
from  the  estate  of  such  person  by  action  a^nst  his  personal  represeatatives  n»ybe 

in  the  name  of  the  Eegistrar-General  and  whenever  such  amount  has  been  '*^'*'** 
paid  on  account  of  a  person  who  shall  have  been  adjude^ed  insolvent  the 
amount  so  paid  shall  be  considered  to  be  a  debt  due  from  the  estate  of  such 
insolvent  and  a  certificate  signed  by  the  Colonial  Treasurer  certifying  the 
fact  of  such  payment  out  of  the  assurance  fund  and  delivered  to  the  official 
assignee  shall  be  sufficient  proof  of  such  debt  and  whenever  any  amount  has 
been  paid  out  of  the  assurance  fund  on  account  of  any  person  who  may  have 
absconded  or  who  cannot  be  found  within  the  jurisdiction  of  the  Supreme 
Court  and  may  have  left  any  real  or  personal  estate  within  the  said  Colony 
it  shall  be  lawful  for  the  said  Court  or  a  Judge  thereof  upon  the  application 
of  the  Begistrar-Gbneral  and  upon  the  production  of  a  certificate  si^ed  by 
the  said  Treasurer  certifying  that  the  amount  has  been  paid  in  satisfaction 
of  a  judgment  against  the  Se^trar-General  as  nominal  defendant  to  allow 
the  Kegistrar-Gbneral  to  siga  judgment  against  such  person  forthwith  for 
the  amount  so  paid  out  of  the  assurance  fund  together  with  the  costs  of  the 
application  and  such  judgment  shall  be  final  and  signed  in  like  manner  as  a 
final  judgment  by  coiuession  or  default  in  an  adverse  suit  and  execution  may 
issue  immediately  and  if  such  person  shall  not  have  left  real  or  personal 
estate  within  the  said  Colony  sufficient  to  satisfy  the  amount  for  which 
execution  may  have  been  issued  as  aforesaid  it  shall  be  lawful  for  the  Ee- 
gistrar-G-eneral  to  recover  such  amount  or  the  unrecovered  balance  thereof 
by  action  against  such  person  at  any  time  thereafter  when  he  may  be  found 
within  the  jurisdiction  of  the  Supreme  Court.  (8.  218 ;  T.  62-182 ;  V.  66- 
150.) 

124.  The  assurance  fund  shall  not  under  any  circumstances  be  liable  Afnmnoe 
for  compensation  for  any  loss  damage  or  'deprivation  occasioned  hj  the ^^e^m"^ 
breach  by  a  registered  proprietor  of  any  trust  whether  express  implied  or  ceruincMei 
constructive  nor  in  any  case  in  which  the  same  land  may  have  been  included 

in  two  or  more  giants  from  the  Crown  nor  shall  the  assurance  fund  be  liable 
in  any  case  in  wnich  such  loss  or  deprivation  has  been  occasioned  by  any 
land  being  included  in  the  same  certificate  of  title  with  other  land  through 
misdeecription  of  boundaries  or  parcels  of  any  land  unless  in  the  case  last 
aforesaid  it  shall  be  proved  that  the  person  liable  for  compensation  and 
damages  is  dead  or  has  absconded  or  has  been  adjudged  insolvent  or  the 
Sherifi  shall  certify  that  such  person  is  unable  to  pay  the  full  amount 
awarded  in  any  action  for  recovery  of  such  compensation  and  damages. 
{Fotherin^ham  v.  Archer,  10 ;  Moyle  v.  Oibha,  49;  Maddison  v.  McArtney,  83; 
Anderson  v.  Maori  Hill  Borough,  108;  Schroeder  y.  Harcowrt,  104;  Van 
Damme  v.  Bloxam,  105.    Q.  77-47.) 

125.  The  Eegistrar-General  shall  not  individually  nor  shall  any  person  Begiitnur. 
acting  under  his  authority  be  liable  to  any  action  suit  or  proceeding  for  or  in  tobeuibie^ 
respect  of  any  act  or  matter  bond  fide  done  or  omitted  to  be  done  under  this  for  Mto  done 
AcP(S.24.)  *~^ 
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Holder  of 
oeriifloate  or 
other  iLstm- 
ment  of  title 
issued  in 
error  or 
wrongfully 
retained  to 
show  canse 
to  court 
against  can- 
oellation  or 
oorreotion 


Court  maj 
order  the 
deHreryof 
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O^eral 


In  case  of 
neglect  or 
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Begistrar- 
General  mar 
issue  a  ttM 
certiilcate  or 
other  instra* 
ment 


126.  In  case  it  shall  appear  to  the  satisfaction  of  the  Begistrar-G^eneral 
that  any  certificate  of  title  or  other  instrument  has  been  issued  in  error  or 
contains  any  misdescription  of  land  or  of  boundaries  or  that  any  entry 
or  indorsement  has  been  made  in  error  on  s^nj  grant  certificate  of  title 
or  other  instrument  or  that  any  such  grant  certificate  instrument  entry  or 
indorsement  has  been  fraudulently  or  wrongfully  obtained  or  that  any  such 
grant  certificate  or  instrument  is  fraudulently  or  wrongfully  retained  he  may 
summon  the  person  to  whom  such  grant  certificate  or  instrument  has  been 
so  issued  or  by  whom  it  has  been  so  obtained  or  is  retained  to  deliver  up  the 
same  for  the  purpose  of  being  cancelled  or  corrected  as  the  case  may  require 
and  in  case  such  person  shall  refuse  or  neglect  to  comply  with  such  summons 
or  cannot  be  found  the  Begistrar-General  may  apply  to  a  Judge  of  the  Su- 
preme Court  to  issue  a  summons  for  such  person  to  appear  before  such 
Court  or  Judge  and  show  cause  why  such  grant  certificate  or  other  instru- 
ment should  not  be  deliyered  up  to  be  cancelled  or  corrected  as  aforesaid 
and  if  such  person  when  served  with  such  summons  shall  neglect  or  refuse 
to  attend  before  such  Judge  or  Court  at  the  time  therein  appointed  it  shall 
be  lawful  for  such  Judge  to  issue  a  warrant  authorising  and  directing  the 
person  so  summoned  to  be  apprehended  and  brought  before  a  Judge  of  the 
Supreme  Court  for  examination.  {Be  Beattie,  53;  Bi^^t  v.  Waterhouse^  68; 
re  Wm,  Biggie  59  ;  ex  parte  Bighy,  77  ;  Campbell  v.  Qarrett,  96  ;  HtuseU 
T.  a>Z.  Ban/e,  188  ;  De  Lissa  v.  Coleman,  207.  T.  62, 116-189,  69;  S.  60 ; 
V.  66-132.) 

127.  Upon  the  appearance  before  the  Court  or  Jud^e  of  any  person 
summoned  or  brought  up  by  virtue  of  a  warrant  as  aforesaid  it  shall  be  law- 
ful for  the  Court  or  Judge  to  examine  such  person  upon  oath  and  in  case 
the  same  shall  seem  proper  to  order  such  person  to  aeliver  up  such  grant 
certificate  of  title  or  other  instrument  as  aforesaid  and  upon  refusal  or 
neglect  by  such  person  to  deliver  up  the  same  pursuant  to  such  order  to 
commit  such  person  to  the  common  gaol  of  the  Colony  and  in  such  case  or 
in  case  such  person  shall  have  absconded  bo  that  summons  cannot  be  served 
upon  him  as  hereinbefore  directed  the  Eegistrar-G-eneral  shall  if  the  circum- 
stances of  the  case  require  it  issue  to  the  proprietor  of  the  said  land  such 
certificate  of  title  or  other  instrument  as  is  nerein  provided  to  be  issued  in 
the  caae  of  any  grant  or  certificsfte  of  title  being  lost  mislaid  or  destroyed 
and  shall  enter  in  the  Begister  Book  notice  of  the  issuing  of  the  said  cer- 
tificate of  title  or  other  instrument  and  the  circumstances  under  which  the 
same  was  issued  and  such  other  particulars  as  he  may  deem  necessary.  {See 
note  to  See  45,  ante,) 


Court  may  128,  Upou  the  rocovory  of  any  land  estate  or  interest  bjr  any  proceed- 

oeiiati^of  ing  at  law  or  in  equity  from  the  person  registered  as  proprietor  thereof  it 
e6tiT  *'***  ^'  ®^*^  ^  lawful  for  the  Court  or  Judge  in  any  case  in  which  such  proceeding 
is  not  hereinbefore  expressly  barred  to  direct  the  !Etegistrar-General  to  cancel 
any  certificate  of  title  or  other  instrument  or  any  entry  or  memorial  in  the 
B^fister  Book  relating  to  such  land  and  to  substitute  such  certificate  of 
title  or  entry  as  the  circumstances  of  the  case  may  require  and  the  Begistrar- 
General  shall  give  effect  to  such  order.  {Be  Beattie,  53 ;  Biggs  v.  Water- 
house,  58.    V.  66-139.) 


Oath  of 
sworn  Talo- 
Biot 


129.  Every  sworn  valuator  shall  within  fourteen  days  of  the  date  of 
his  appointment  and  before  performing  any  duties  under  this  Act  take  the 
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following  oath  before  the  Begistrar-G^neral  who  is  hereby  authorised  to 
administer  the  same — 

I  do  solemnly  swear  that  I  will  faithfully  and  honestly  and  to 

the  best  of  my  skill  and  ability  make  any  yaluation  required  of  me 
under  the  provisions  of  the  "  Beal  Property  Act."     (Z.  210.) 

130.  If  any  person  fraudulently  procures  assists  in  fraudulently  Oeruin 
procuring  or  is  privy  to  the  fraudulent  procurement  of  any  certificate  of  23S to^b? 
title  or  other  instrument  or  of  any  entry  in  the  Register  Book  or  of  any  deemed  mis- 
erasure  or  alteration  in  any  entry  in  the  Register  Book  or  in  any  instrument  ^"°*«"<"*" 
or  form  issued  by  the  Registrar-General  or  fraudulently  uses  assists  in 
fraudulently  using  or  is  privy  to  the  fraudulent  using  of  any  form 
purporting  to  be  issued  or  sanctioned  by  the  Registrar-G-eneral  or  knowingly 
misleads  or  deceives  any  person  hereinbefore  authorised  to  demand 
explanation  or  information  in  respect  to  any  land  or  the  title  to  any  land 
wmch  is  the  subject  of  any  application  to  bring  the  same  under  the 
provisions  of  this  Act  or  in  respect  to  which  any  dealing  or  transmission  is 
proposed  to  be  registered  or  recorded  such  person  shall  be  guilty  of  a 
misdemeanour  and  shall  incur  a  penalty  not  exceeding  five  hundred  pounds 
or  may  at  the  discretion  of  the  Court  before  whom  the  case  may  be  tried 
be  imprisoned  for  any  period  not  exceeding  three  years  and  any  certificate 
of  title  entry  erasure  or  alteration  so  procured  or  made  by  fraud  shall  be 
void  as  between  all  parties  or  privies  to  such  fraud.  iFotkerinffham  v. 
Archer,  10 ;  National  Bank  v.  National  Mortgage  and  Agency  Company,  12  ; 
Saunders  v.  Cabot,  15 ;  Chomley  v.  Mrehrace,  21 ;  Wiggins,  app,,  v.  Hammill, 
resp^  88 ;  Qeorge  v.  Australian  Mutual  Frovident  Society,  56 ;  Biggs  v. 
Waterhouse,  58;  Hall  v.  Hall,  98;  Colonial  Bank  v.  Fye,  107;  Wildash  v. 
Huteheson,  182 ;  Jones  v.  Jones,  184 ;  Finnoran  v.  Weir,  186 ;  Stuokdale  v. 
HamiUon,  154.  Z.  200;  Q.  61-126,  142 ;  S.  187,  288  ;  V.  66-153 ;  T.  62- 
139,  74-17.) 

181.  No  proceeding  or  conviction  of  any  act  hereby  declared  to  be  a  conyiotion 
misdemeanour  or  a  felony  shaU    affect  any  remedy  which  any  person  cwi*w^^y 
aggrieved  or  injured  by  such  act  may  be  entitled  to  at  law  or  m  equi^ 
against  the  person  who  has  committed  such  act  or  against  his  estate.     (2j. 
204 ;  V.  66-156.) 

132*  If  any  person  is  guilty  of  the  following  ofEences  or  any  of  them  Forger?  to 
(that  is  to  say) — (1)  Forges  or  procures  to  be  forged  or  assists  in  forging  ^^^^^^^y 
^e  seal  of  the  Registrar- G-eneral  or  the  name  signature  or  handwriting  of 
any  officer  of  the  Registry  Office  in  cases  where  such  officer  is  by  this  Act 
expressly  or  impliedly  authorised  to  affix  his  signature.  (2)  Stamps  or 
procures  to  be  stamped  or  assists  in  stamping  any  document  with  any  forged 
seal  purporting  to  be  of  the  Registry  Office.  (8)  Forges  or  procures  to  be 
forged  or  assists  in  forging  the  name  signature  or  handwriting  of  any  person 
whomsoever  to  any  instrument  which  is  by  this  Act  or  in  pursuance  of  any 
power  contained  in  this  Act  expressly  or  impliedly  authorised  to  be  signed 
by  such  person.  (4)  Uses  with  an  intention  to  defraud  any  person  whom- 
soever any  document  upon  which  any  impression  or  part  of  the  impression 
of  any  seal  of  the  Registry  Office  has  been  forged  knowing  the  same  to  have 
been  forged  or  any  document  the  signature  to  which  has  been  forged 
knowing  the  same  to  have  been  forged.  Such  person  shall  be  guilty  of 
felony  and  if  any  person  is  guilty  of  making  a  false  oath  or  decliuration 
concerning  any  matter  or  procedure  made  or  done  in  pursuance  of  this  Act 
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Bach  person  shall  be  deemed  gcdlty  of  perjury.  {OoUmain  and  Another  ▼. 
Biria,  46 ;  Bailey  v.  Ohrisp,  64 ;  Be^f.  v.  Tideman,  99.  Z.  200, 201 ;  8.  229-1  ; 
T.  62-140;  V.  66-164.) 

JftS^I*^*  133.  Any  person  convicted  of  felony  or  perjury  under  this  Act  shall 
be  liable  to  imprisonment  for  any  term  not  exceeding  four  years  and  to  be 
kept  to  hard  kbour  or  solitary  confinement  for  any  part  o^  the  period 
aforesaid.     (Z.  203  ;  S.  229,  231 ;  T.  62,  141 ;  V.  66-145,  166.) 

gjgjj^  184,  In  the  conduct  of  actions  under  this  Act  the  same  rules  of 

c^tto  procedure  and  practice  shall  apply  and  there  shall  be  the  same  rights  of 
MSSlfiiSwi  *PIJ©*1  *8  are  in  force  or  exist  for  the  time  being  in  respect  of  ordinary 
ofapjDeaiM  actions  in  the  Court  in  which  such  action  may  be  tried  Provided  that  the 
inOTtoiMy  j^^g^g  Qf  w^Q  Supreme  Court  shall  have  power  from  time  to  time  to  make 
Supreme  rules  and  orders  for  regulating  proceedings  in  the  Supreme  Court  under 
Court  may  this  Act  and  from  time  to  time  to  rescind  alter  or  add  to  such  rules  and 
2r*         orders  in  like  manner  as  at  present.    (T.  74-32 ;  V.  66-162.) 

JoriBdiotion  135^  Unless    in   any  case  herein  otherwise    expressly  provided  all 

offences  against  the  provisions  of  this  Act  may  be  prosecuted  and  all 
penalties  or  sums  of  money  imposed  or  declared  to  be  due  or  owing  by  or 
under  the  provisions  of  the  same  may  be  sued  for  and  recovered  in  the  name 
of  the  Attorney  or  Solicitor-General  before  any  Court  in  the  Colony  having 
jurisdiction  for  punishment  of  offences  of  the  like  nature  or  for  the 
recovery  of  penalties  or  sums  of  money  of  the  like  amount. 

m'^ISEtdTA^t  136.  This  Act  shall  commence  and  take  effect  from  and  after  the  first 
day  of  January  one  thousand  eight  hundred  and  sixty-three. 


SCHEDULES  BEFEBBED  TO. 


AppltGoHon  to  bring  Land  under  the  prtwieioni  of  the  Beat  Property  Act, 

I,  A.B.  of  do  declare  {that  I  am)  or  (on  leha\f  of  of 

that  he  is)  seized  of  an  estate  of  (here  state  whether  ^inheritance 
or  of  a  Itfe  estate  or  leasehold  for  a  life  or  lives  or  term  of  years  and 
whether  held  in,  trust)  in  all  that  piece  of  land  situated  (Jiere  state  the 
situation)  containing  (here  state  the  area)  be  the  same  a  little  more  or  less 
(exclusive  of  roads  intersecting  the  same  if  any)  with  (Jiere  state  rights-of- 
way  and  other  privHeies  or  easements  appertaining  and  set  forth  a  sufficient 
description  to  identify  the  land)  which  piece  of  land  is  of  the  viJue  of 
£,  and  no  more  and  is  (the  town  allotment  or  country  section  or  is 

part  of  the  town  allotment  country  section  or  reserve)  originally  granted  to 
by  land  grant  under  the  hand   and  seal  of  formerly 

Q-ovemor  of   the    Colony  dated    the  day  of 

numbered  in  the  plan  of  the   (district  township  or   county)   of 

as  delineated  on  the  public  maps  of  the  Colony  deposited  in  the 
Survey  OflSce  Sydney  And  I  do  further  declare  that  I  am  not  aware  of  any 
mortgage  incumbrance  or  claim  affecting  the  said  land  or  that  any  person 
hath  any  claim  estate  or  interest  in  the  said  land  at  law  or  in  equity  in 
possession  or  in  expectancy  other  than  is  set  forth  and  stated  as  follows 
that  is  to  say  (iere  state  partieulars  qf  mortgages  eneumbranees  dower  or 
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(^her  iniereH  to  which  the  land  may  he  subject)  And  I  further  declare 
that  there  is  no  person  in  possession  or  occupation  of  the  said  lands 
adyersely  to  my  estate  or  interest  therein  and  that  the  said  land  is  now 
{here  state  name  and  'description  of  occupier  or  that  the  land  is  unoccupied) 
and  that  (here  state  the  names  and  addresses  of  owners  and  occupiers  of 
lands  contiguous  thereto)  and  that  there  are  no  deeds  or  instruments  of 
title  affecting  such  land  in  my  possession  or  under  my  control  other  than 
those  enumerated  in  the  Schedule  hereto  or  at  foot  hereof  And  I  make 
this  solemn  declaration  conscientiously  belicTing  the  same  to  be  true 
Dated  at  this  day  of  18  Made  and  subscribed 

by  the  above-named  this  day  of  in  the  presence  of 

me  Segistrar-General  or  Justice  of  the  Peace.      I  A.B.  the  above 

declarant  do  hereby  apply  to  have  the  piece  of  land  described  in  the  above 
declaration  brought  under  the  provisions  of  the  Eeal  Property  Act.  Dated 
at  this  day  of  188  Witness  to  signature — 

CD. 

B. 

Oaveat  forbidding  Lands  to  he  hrought  under  the  Beat  Property  Act, 

Take  notice  that  I  of  claiming  estate  or  interest 

(here  state  the  nature  of  the  estate  or  interest  claimed  and  the  ground  on 
which  such  claim  is  founded)  in  lands  described  as  (here  state  particulars 
cf  description  from  declaration  of  applicant)  in  notice  dated  the  day 

of  advertising  the  same  as  land  in  respect  of  which  claim  has 

been  made  to  have  the  same  brought  under  the  provisions  of  the  Eeal 
Property  Act  do  hereby  forbid  the  bringing  of  the  said  land  under  the 
provisions  of  the  said  Act.     And  I  appoint  as  the  place  at  which 

notices  relating  hereto  may  be  served.    Dated  this  day  of 

18        A.B.    Signed  in  my  presence  this  day  of  To 

the  B^;istrar-G^neral  of  the  Colony  of  New  South  Wales. 

C. 

New  South  Wales. 

[Eoyal  Arms.] 

Certificate  of  Title, 

A.B.  of  (here  insert  description  and  if  certificate  he  issuedpursuant  to  any 
transfer  reference  to  memorandum  oftranifer)  is  now  seized  of^an  estate  (here 
state  whether  in  fee  simple  or  leasehold  for  a  life  or  lives  or  for  a  term  of  years) 
subject  nevertheless  to  such  encumbrances  liens  and  interests  as  are  notified 
by  memorial  underwritten  or  endorsed  hereon  in  that  piece  of  land  situated 
in  the  (county  or  toumship)  of  (here  insert  sufficient  description 

to  identify  the  land  referring  to  map  or  diagram)  which  said  piece  of  land  is 
(or  is  part  of)  the  (country  section  or  town  allotment)  marked 
delineated  in  the  public  map  of  the  said  (county  or  township)  deposited  in 
the  office  of  the  Surveyor-General  originally  granted  the  day  of 

under    hand  and   seal  of  Governor  of  the  said 

Colonv  to  CD.  In  witness  whereof  I  have  hereunder  signed  my  name  and 
affixed  my  seal  this  day  of  Signed  in  presence 

of  the  day  of  Eegistrar-Gtenem  (l.8.) 
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Memorandum  of  Transfer, 

I  A.B.  being  registered  as  the  proprietor  of  an  estate  (here  state 
nature  of  the  estate  or  interest)  subject  however  to  such  encumbrances  liens 
and  interests  as  are  notified  by  memorandum  underwritten  or  endorsed 
hereon  in  all  that  piece  of  land  situated  in  the  {county  or  toionship)  of 
containing  {here  state  area)  be  the  same  a  little  more  or  less  {exclusive  of 
roads  intersecting  the  same  if  any  [here  state  rights-of-way  privileges  or  ease- 
ments if  any  intended  to  he  conveyed']  and  if  the  land  to  he  dealt  taith  contain 
all  that  is  included  in  an  existing  grant  or  certificate  refer  thereto  for  descrip- 
tion of  parcels  and  diagrams  otherwise  set  forth  the  houndaries  in  chains  links 
or  feet  and  refer  to  plan  delineated  on  the  margin  or  annexed  to  the  instrument 
or  deposited  in  the  Registry  Office)  in  consideration  of  the  sum  of  £ 
paid  to  me  by  E.F.  the  receipt  of  which  sum  I  hereby  acknowledge  do 
hereby  transfer  to  the  said  E.F.  {all  my  estate  or  interest  or  a  lesser  estate  or 
interest  describing  sibch  lesser  estate)  in  the  said  piece  of  land.  In  witness 
whereof  I  have  hereunto  subscribed  my  name  this  day  of 

Signed  on  the  day  abovenamed  by  the  said  A.B.  and  E.F.  in  the 
presence  of  Q-.H.    A.B.  Transferor  E.F.  Transferee. 

E. 

Transfer  to  he  endorsed  on  Original  Instrument, 

I  the  within-mentioned  CD.  in  consideration  of  £  this  day  paid 

to  me  by  X.Y.  of  the  receipt  of  which  sum  I  do  hereby 

acknowledge  hereby  transfer  to  him  the  estate  or  interest  in  respect  to 
which  I  am  registered  proprietor  as  set  forth  and  described  in  the  within 
instrument  together  with  all  my  rights  powers  estate  and  interest  therein. 
In  witness  whereof  I  have  hereunto  subscribed  my  name  this  day 

of  CD.  Transferor.       Signed  by  the  abovementioned  CD.  as 

transferor  and  X.Y.  as  transferee  in  the  presence  of  E.F.  the 
day  of  Accepted  X.Y.  Transferee. 

F. 

Memorandum  of  Lease, 

I  A.B.  being  registered  as  proprietor  of  an  estate  {here  state  nature  of  the 
estate  or  interest  subject  however  to  such  encumbrances  liens  and  interests 
as  are  notified  by  memorandum  underwritten  or  indorsed  hereon  in  that 
piece  of  land  situated  in  the  {county  or  toumship)  of  containing 

{here  state  area)  be  the  same  a  little  more  or  less  {exclusive  of  roads 
intersecting  the  same  if  any  [here  state  rights-of-way  privileges  or  easements  if 
any  intended  to  he  conveyed']  if  the  land  to  he  dealt  with  contains  all  that  is 
included  in  an  existing  grant  or  cert\fieate  of  title  or  lease  refer  thereto  for 
description  and  diagram  otherwise  set  forth  the  houndaries  in  chains  links  or 
feet  and  refer  to  a  plan  thereof  on  margin  of  or  annexed  to  the  lease  or 
deposited  in  the  Registry  Office)  do  hereby  lease  to  E.F.  of  {here  insert 
description)  all  the  said  lands  to  be  held  by  him  the  said  E.F.  as  tenant  for 
the  space  of  years  at  the  yearly  rental  of  £>  payable 

(here  insert  terms  of  payment  of  rent)  subject  to  the  following  covenants 
conditions  and  restrictions  {here  set  forth  all  special  covenants  tfany). 
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I  E.F.  {here  insert  description)  do  hereby  accept  this  lease  of  the  above 
described  lands  to  be  held  by  me  as  tenant  and  snbject  to  the  conditions 
restrictions  and  covenants  above  set  forth.     Dated  this  day  of 

Signed  bj' the  abovenamed  AB.  as  lessor  and  by  the  abovenamed  E.F.  as 
lessee  this  day  of  in  presence  of  X.Y.       (Signed) 

A.  B.  Lessor  E.F.  Lessee. 

G. 

Memorandum  of  Mortgage. 

I,  A.B.,  being  registered  as  proprietor  of  an  estate  (here  state  nature  of  the 
estate  or  interest)  snbject  however  to  such  encumbrances  liens  and  interests 
as  are  notified  by  memoranda  underwritten  or  indorsed  hereon  in  that  piece 
of  land  situated  in  the  {county  or  township)  of  contaming 

{here  state  area)  be  the  same  a  little  more  or  less  {exclusive  of  roads  intersect- 
ing the  same  if  any  [here  state  rights-of-way  privileges  or  easements  if  any 
appertaining']  and  if  the  land  to  he  dealt  with  contains  all  that  is  included  in  an 
existing  grant  or  certificate  of  title  or  lease  refer  thereto  for  description  of 
parcels  and  diagram  otherwise  set  fo'^th  the  boundaries  in  chains  links  or  feet 
and  refer  to  plan  thereof  on  margin  of  or  annexed  to  the  mortgage  or  deposited 
in  the  Registry  Office,) 

In  consideration  of  the  sum  of  £  this  day  lent  to  me  by  E.  F 

of  {here  insert  description)  the  receipt  of  which  sum  I  hereby  acknowledge  do 
hereby  covenant  witn  the  said  E.F.  that  I  will  pay  to  him  tne  said  E.F.  the 
above  sum  of  £  on  the  day  of 

Secondly  that  I  will  pay  interest  on  the  said  sum  at  the  rate  of  £ 
by  the  d&lOO  in  the  year  by  equal  payments  on  the  daj  of 

on  the  day  of  in  every  year  Thirdly 

{liere  set  forth  special  covenants  if  any)  And  for  the  better  securing  to  the 
said  E.F.  the  repayment  in  manner  aforesaid  of  the  said  principal  sum  and 
interest  I  hereby  mortgage  to  the  said  E.F.  all  my  estate  and  interest  in  the 
said  land  above  described.  In  witness  whereof  I  have  hereto  si^ed  my 
name  this  day  of  A.B.  Mortgajzor.    Signed  by 

the  above-named  A.B.  as  mortgagor  this  day  of  in 

presence  of  G.H. 

H. 
Memorandum  of  JSJncumbrancefor  securing  a  Sum  of  Money, 

I  A.B.  being  registered  as  proprietor  of  an  estate  {here  state  nature  of 
the  estate  or  interest)  subject  however  to  such  encumbrances  liens  and 
interests  as  are  notified  by  memoranda  underwritten  or  indorsed  hereon  in 
that  piece  of  land  situated  in  {the  county  or  township)  of  containing 

{here  state  area)  be  the  same  a  little  more  or  less  {exclusive  of  roads  intersect- 
ing the  same  if  any  [here  also  state  rights-of-way  privileges  or  easements  if  any 
(pertaining']  and  if  the  land  to  he  dealt  with  contains  all  that  is  included  in  an 
existing  grant  or  certificate  of  title  refer  thereto  for  description  of  parcels  and 
diagram  otherwise  set  forth  the  boundaries  in  chains  links  or  feet  and  refer  to 
plan  thereof  on  margin  of  or  annexed  to  the  hill  of  encumbrance  or  deposited  in 
the  Registry  Office!) 

And  desiring  to  render  the  said  land  available  for  the  purpose  of 
securinff  to  and  for  the  benefit  of  CD,  the  {sum  of  money  annuity  or  rent 
oAor^e)  nereinafter  mentioned  do  hereby  encumber  the  said  land  for  the 
benefit  of  the  said  CD.  with  the  {sum  annuity  or  rent  charge)  of  £ 
to  be  raised  and  paid  at  the  times  and  in  the  manner  following  that  is  to 
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say  (here  state  the  times  appcmtedfar  thepaymeni  of  the  sum  annuity  or  rent 
ehafrge  intended  to  he  secured  the  interest  if  any  and  the  events  on  which  such 
sum  annuity  or  rent  charge  shall  become  and  cease  to  be  payable  also  any  special 
covenants  or  powers  and  any  modification  of  the  powers  or  remedies  aiven  to  an 
encumbrance  by  the  Real  Property  Act)  And  subject  as  aforesaid  the  said 
CD.  shall  be  entitled  to  all  powers  and  remedies  given  to  an  encumbranoee 
by  the  Seal  Property  Act.  In  witness  whereof  I  have  hereunto  signed  my 
name  this  day  of  in  the  presence  of  E.E. 

I. 
Power  of  Attorney, 
I  A.B.  being  registered  as  proprietor  of  an  estate  (here  state  nature 
of  the  estate  or  interest)  subject  noweyer  to  such  encumbrances  liens  and 
interests  as  are  notified  by  memorandum  underwritten  or  indorsed  hereon 
in  (here  refer  to  Schedule  for  description  and  contents  of  the  several  parcels  of 
land  intended  to  be  affected  which  Schedule  must  contain  reference  to  the 
existing  certificate  of  title  or  land  grant  or  lease  of  each  parcel)  do  hereby 
appoint  CD.  attorney  on  my  behalf  to  (here  state  the  nature  and  extent  of 
the  powers  intended  to  be  conferred  as  whether  to  sell  lease  mortgage  Sfc)  the 
lands  in  the  said  Schedule  described  and  to  execute  all  such  instruments 
and  do  all  snch  acts  matters  and  things  as  may  be  necessary  for  carrying 
out  the  powers  hereby  given  and  for  the  recovery  of  all  rents  and  sums  of 
money  that  may  become  or  are  now  due  or  owing  to  me  in  respect  of  the  said 
lands  and  for  the  enforcement  of  all  contracts  covenants  or  conditions 
binding  upon  any  lessee  or  occupier  of  the  said  lands  or  upon  any  other 
person  in  respect  of  the  same  ana  for  the  taking  and  maintaining  possession 
of  the  said  lands  and  for  protecting  the  same  from  waste  damage  or  trespass. 
In  witness  whereof  I  have  hereunto  subscribed  my  name  this  day  of 

Signed  by  the  abovenamed  A.B.  this  day  of  in 

the  presence  of  X.Y.    (Schedule  referred  to.) 

K. 

New  9ottth  Wales. — Begistration  Abstract. 

[Boyal  Arms.] 

lOopy  of  grant  or  certificate.'] 

Pursuant  to  Act  of  the  Legislature  of  the  said  Gdony  intituled  "  The 

Seal  Property  Act "  sections  70  and  71  this  registration  abstract  is  issued 

for  the  purpose  of  enabling  the  roistered  proprietor  to  deal  with  the  above 

described  land  at  places  without  the  limits  of  the  said  Colony  and  shall 

continue  in  force  firom  the  date  hereof  until  the  day  of  or 

until  the  same  be  surrendered  to  me  for  cancellation.    In  witness  whereof 

I  have  hereunto  signed  my  name  and  affixed  my  seal  this  day  of 

Eegistrar-Gheneral.    Signed  and  sealed  the  day  of 

in  the  presence  of  X.T. 

L. 

Bevocation    Order. 

1  A.B.  of               being  seized  of  an  estate  (here  state  the  mUure  of 
the  estate)  all  that  piece  of  land  {here  describe  land  referring  to  the  existing 

grant  certificate  or  other  instrument  of  title)  hereby  revoke  the  power  of 

attorney  given  by  me  to                 dated  the                 day  of  In 

witness  whereof  I  have  hereunto  subscribed  my  name  this  day  of 
in  the  presence  of              A.B.  of 
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M. 

Caveat  forbidding  registration  of  dealing  with  estate  or  interest. 

To  the  Begistrar-General 

Take  notice  that  I  claiming  estate  or  interest  (here 

state  the  nature  of  the  estate  or  interest  claimed  and  the  grounds  on  which  such 
claim  is  founded)  in  (here  describe  land)  forbid  the  registration  of  any 
memorandum  of  transfer  or  instrument  a&cting  the  said  land  until  (this 
cayeat  be  by  me  or  by  the  order  of  the  Supreme  Court  or  some  Judge 
thereof  withdrawn  or  until  after  the  lapse  of  twenty-one  days  from  the  date 
of  the  service  of  notice  of  such  intended  regibtration  at  the  following 
address)  Dated  this  day  of  18 

Witness 

N. 

Certifieate  of  Begistrar- General  or  Justice  of  the  Peace  S[c.  taking  declaration 

of  attesting  witness. 

Appeared  before  me  at  the  day  of 

CD.  of  a  person  known  to  me  and  of  good 

repute  attesting  witness  to  this  instrument  and  acknowledged  his  signature 
to  the  same  and  did  further  declare  that  A.B.  the  party  executing  the  same 
was  personally  known  to  him  the  said  CD.  and  that  the  signature  of  this 
said  instrument  is  in  the  handwriting  of  the  said  A.B.     (Signed) 
Begistrar-Q-eneral  or  J.F. 

O. 

Oertifieate  qf  Begistrar-  General  or  Justice  of  the  "Peace  before  whom  instrument 
mag  have  been  executed  by  the  parties  thereto. 

Appeared  before  me  at  the  day  of 

A.B.  of  the  party  executing  the  within  instrument  and  did  freely 

and  yoluntarily  sign  the  same.     (Signed)  Begistrar-G-eneral  or  J.F. 


Fees  payable  for  the    performance  of  the  several  acts  matters  and  things 

herein  specified* 
For  hearing  application  to  bring  land  under  the  provisions  of  this  Act 
or  to  be  registered  in  respect  to  an  estate  of  freehold  of  a  deceased  pro- 
prietor to  be  paid  to  the  Land  Titles  Commissioners  over  and  above  the  cost 
of  all  advertisements  herein  prescribed  to  be  in  such  case  published  : — 

£  s.     d. 
When  the  applicant  is  the  original  grantee  and  the  land  has 
never  been  sold  mortgaged  encumbered  or  made  the  subject 
of  Settlement  ...  ...  ...  ...  ...    0    5    0 

When  the  title  is  of  any  other  description  and  the  value  exceeds 

£600          ...            ...            ...            ...             ...             ...  2  10  0 

exceeds  £400  and  does  not  exceed  £500  2    0  0 

exceeds  £300  and  does  not  exceed  £400  1  10  0 

exceeds  £200  and  does  not  exceed  £300  10  0 

when  the  value  does  not  exceed  £200  0  10  0 


Ditto 

ditto 

ditto 

Ditto 

ditto 

ditto 

Ditto 

ditto 

ditto 

Ditto 

ditto 

ditto 

Digitized  by  VjOOQIC 


48       NEW  SOUTH  WALES  SEAL  PEOPEBTT  ACT— No.  1. 

Contribution  to  assurance  fund  upon  first  bringing  land  under    £    s.    d. 
this  Act  and  upon  the  registration  of  an  estate  of  freehold  in 
possession  derived  by  settlement  will  or  intestacy — 

In  the  pound  sterling      ...  ...  ...  ...  ...    0    0    Oi 

Other  fees — 

For  eyery  certificate  of  title  ...  ...  ...  ...     10    0 

fiegistering  memorandum  of  transfer  lease  mortgage  encumbrance 
or  the  transfer  or  discharge  of  a  mortgage  or  the  transfer 
or  surrender  of  a  lease  ...  ...  ...  ...     0  10    0 

Eegistering   proprietor  of  any  estate  or   interest  derived  by 

settlement  or  transmission      ...  ,,.  ...  ...     1    0    0 

For  every  power  of  attorney          ...  ...  ...  ...  0  10    0 

For  every  registration  abstract      ...  ...  ...  ...  10    0 

For  cancelling  registration  abstract  ...  ...  ...  050 

For  every  revocation  order             ...  ...  ...  ...  0  10    0 

Noting  caveat  ...            ...            ...  ...  ...  ...  0  10    0 

Cancelling  or  withdrawing  of  caveat  and  service  of  notice  to 

caveator  or  caveatee...  ...  ...  ...  ...     0    6    0 

Issuing  order  for  foreclosure  ...  ...  ...  ...     100 

For  every  search  ...  ...  ...  ...  ,,.0    2    0 

For  every  general  search —  ...  ...  ...  ...    0    6    0 

For  every  map  or  plan  deposited  ...  ...  ...  ...    0    5    0 

For  every  instrument  declaratory  of  trusts  and  for  every  will 

or  other  instrument  deposited  ...  ...  ...     0  10    0 

For  registering  recovery  by  proceeding  in  law  or  equity  or  re- 
entry by  lessee        ...  ...  ...  ...  ...     0  10    0 

For  registering  vesting  of  lease  in  mortgagee  consequent  on 

refusal  of  assignees  to  accept  the  same...  ...  ...    0  10    0 

For  entering  notice  of  marriage  or  death     ...  ...  ...     0  10    0 

For  entering  notice  of  writ  or  order  of  Supreme  Court  ...     0  10    0 

Taking  acknowledgment  of  married  woman  ...  ...  ...     0    5    0 

Taking  declaration  in  case  of  lost  grant  or  other  instrument  or 

^ere  production  of  duplicate  is  dispensed  with  ...  ...     0  10    0 

For  the  exhibition  or  return  of  any  deposited  instrument  or  for 
exhibiting  or  returning  deeds  surrendered  by  applicant 
proprietor  ... 

For  certified  copy  first  five  folios  per  folio  of  seventy-two  words 

For  every  folio  or  part  folio  after  first  five  ... 

For  every  instrument  drawn  on  parchment ... 

Taking  affidavit  or  statutory  declaration 

When  any  instrument  purports  to  deal  with  land  included  in 
more  than  one  grant  or  certificate  for  each  registration 
memorial  after  the  first  ...  ...  ...  ...020 
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W 


HEBEAS  it  is  expedient  to  amend  the  '^  Beal  Property  Act  of  1862  "  Preamble 


in  manner  hereinafter  provided.  Be  it  therefore  enacted  by  the 
Queen's  Most  Excellent  Majesty  by  and  with  the  adrioe  and  consent 
of  tiie  LegislatiTe  Council  and  Legislative  Assembly  of  New  Sonth  Wales  :n 
Ftrliament  assembled  and  by  the  authority  of  the  same  as  follows : — 

L  Upon  the  registration  of  any  memorandum  of  transfer  in  the  form  Tniuferbj 
marked  D  in  the  Schedule  to  the  "  Keal  Property  Act  of  1862  "  comprising  J^^^^^i 
the  whole  of  the  land  described  in  any  grant  or  certificate  of  title  it  shall 
not  be  necessary  for  the  transferee  to  take  out  a  certificate  of  title  in  his 
own  name  but  he  may  receive  the  grant  or  certificate  of  title  of  the  trans- 
feror or  in  the  case  of  a  sale  by  a  mortgagee  the  grant  or  certificate  of  title 
of  the  mortgagor  with  a  memorial  of  the  transfer  in  each  case  indorsed 
thereon  and  the  Eegistrar- General  shall  not  after  registering  any  such 
transfer  enter  a  memorandum  cancelling;  such  grant  or  certificate  of  title  as 
required  by  the  "  Real  Property  Act  of  1862  *  and  each  successive  trans- 
feree (if  any)  of  the  whole  of  such  land  may  at  his  option  take  out  a  certi- 
ficate of  title  in  his  own  name  or  may  receive  the  same  grant  or  certificate 
of  title  upon  which  the  memorial  or  memorials  of  any  previous  transfer  or 
transfers  have  been  endorsed  as  aforesaid  but  the  Eegistrar-G-enerai  when- 
ever in  his  opinion  any  grant  or  certificate  of  title  shall  be  incapable  of 
containing  with  convenience  any  further  endorsements  may  compel  the  last 
transferee  to  receive  a  certificate  of  title  in  his  own  name.  (T.  86-12 ;  Y. 
S5-51.    See  also  note  to  Sec,  4&,  of  B.  P  Act,  1862.) 

2.  A  transferee  of  land  shall  not  be  required  in  any  case  to  present  Transfer 
in  duplicate  a  memorandum  of  transfer  for  the  purpose  of  registration.  •Jf5j;'iiJ,Jj 
(Mitdgway  v.  Davy  Sf  Buick,  1 ;  Fitzgerald  v.  Archer,  101 ;  Fisher  v.  Qufhey,  *°  "^ 
102.) 

3.  The  effect  given  by  section  twenty-six  of  the  **  Eeal  Property  Act  pi^ni  grant 
of  1862  "  to  a  certificate  of  title  issued  in  the  name  of  a  deceased  person  SmSm^^ 
shall  extend  to  every  Crown  grant  in  the  name  of  a  deceased  person  who  ?«"<>** 
would  have  been  entitled  thereto  if  living. 

4.  In  addition  to  the  charges  and  fees  provided  by  the  "  Beal  Property  charges  for 
Act  of  1862  "  the  Eegistrar-General  may  charge  for  any  certificate  of  title  JSJ,**?/"" 
which  shaU  exceed  in  length  six  folios  of  seventy-two  words  each  a  further 

sum  of  two  shillings  for  each  folio  or  part  of  a  folio  in  excess  of  such  six 
folios  and  if  there  shall  be  more  than  one  diagram  in  such  certificate  a 
further  sum  of  one  shilling  for  every  such  diagram  after  the  first  diagram. 

5.  All  plans  hereafter  to  be  prepared  and  required  to  be  deposited  for  PUns  to  be 
the  purposes  of  the  "  Eeal  Property  Act  of  1862  ''  shall  if  required  by  the  *°  dapUcate 
Begistrar-General  be  in  duplicate.     (Stevens  v.  Williams^  186.) 

6.  This  Act  shall  be  construed  together  with  the  said  "  Real  Property  Act  inoor- 
Act  of  1862  "  and  except  so  far  as  any  portion  of  the  said  "  Real  Property  iorinsw^ 
Act  of  1862  "  may  be  repealed  or  altered  or  added  to  by  this  Act  the  pro- 

Tisions  of  the  said  "  Seid  Property  Act  of  1862  *'  shall  remain  in  full  force. 

7.  This  Act  may  be  cited  for  all  purposes  as  the  "  Be^  Property  Act  short  title 
Amendment  Act  of  1878." 
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BEAL    PBOPEBTT    ACT,    1878— No.  8. 

Pwambie  XTTHEBEAS  it  is  expedient  to  extend  the  operation  of  the  Eeal  Property 
T  T  Act  to  simplify  references  to  the  Supreme  Court  on  doubtful  ques- 
tions of  title  in  certain  cases  and  in  other  respects  to  amend  the  said  Act 
Be  it  therefore  enacted  by  the  Queen's  Most  Excellent  Majesty  by  and  with 
the  advice  and  consent  of  the  Legislative  Council  and  Legislative  Assembly 
of  New  South  Wales  in  Parliament  assembled  and  by  the  authority  of  the 
same  as  follows : — 

SStAort"  ^*  -^^^^  ^^^  ^^^^^  ^^^  effect  from  the  passing  thereof  and  may  be  cited 

SSe  Ao.  as  the  "  Beal  Property  Act  further  Amendment  Act  of  1877  "  and  shall  be 
read  with  the  Beal  Property  Act  twenty -sixth  Victoria  number  nine  herein- 
after termed  the  principal  Act  as  amended  by  the  Act  thirty-sixth  Victoria 
number  seven. 

As  to  •ppii.  2.  In  addition  to  the  persons  entitled  under  the  thirteenth  section  of 

bring^itmd    the  principal  Act  to  apply  to  biing  land  as  defined  by  the  said  section  under 
under  Act     ^ho  provisions  of  that  Act  applications  for  that  purpose  shall  subject  to  the 

Provisions  of  the  said  Act  be  received  by  the  Begistrar-General  from — (1) 
^ersons  who  have  the  po^er  of  appointing  or  disposing  of  the  fee-simple 
absolutely  Provided  that  the  consent  of  the  husband  of  a  married  woman 
to  an  application  by  her  shall  not  be  requisite  where  the  land  the  subject  of 
the  application  stands  settled  or  limited  to  her  separate  use  for  an  estate  in 
fee  or  where  such  land  is  subject  to  her  general  power  of  appointment  by 
deed  for  such  an  estate  and  in  the  event  of  the  said  land  being  brought 
under  the  said  Act  such  application  shall  be  deemed  both  at  law  and  in  equity 
to  be  an  exercise  of  such  power.  (2)  The  attorney  of  any  corporation 
having  power  to  hold  or  dispose  of  land  in  fee-simple  constituted  as  such 
under  tne  common  seal,  of  toe  corporation  and  authorising  such  attorney  to 
apply  Provided  that  the  application  shall  be  made  for  and  on  behalf  of  the 
corporation  of  which  he  is  tne  attorney  and  that  the  requisite  declaration  be 
made  by  him  to  the  best  of  his  knowledge  information  and  belief  and  that 
the  application  be  subscribed  in  his  own  name  as  such  attorney  and  provided 
also  that  every  certificate  on  such  application  shall  be  issued  in  the  name  of 
such  corporation.  (3)  The  attorney  of  any  person  who  would  be  entitled 
to  apply  in  his  own  name  if  resident  in  the  Colony  if  such  attorney  shall  be 
or  have  been  constituted  such  by  an  instrument  under  seal  authorising  him 
at  his  absolute  discretion  to  sell  and  convey  land  for  an  absolute  estate  in 
fee-simple  and  to  give  effectual  discharges  to  purchasers  Provided  that  in 
all  cases  the  requisite  evidence  of  non-revocation  of  the  power  by  the 
grantor's  death  or  otherwise  shall  be  furnished.  (Ea  parte  Bowan,  14 ;  ex 
parte  Oliasoldf  45 ;  Boss  v.  Victoria  Permanent  Building  Society^  180 ;  Miller 
V.  Morissey,  181.     Z.  17 ;  V.  66-18.) 

When  Tea.  3.  In  the  caso  of  land  contracted  to  be  purchased  the  vendor  shall  con- 

•ppuSiSau*  sent  to  or  loin  in  the  application  of  the  purchaser  except  in  cases  where  the 

whole  of  the  purchase  money  has  been  paid  to  the  vendor  or  his  authorised 

attorney  or  agent. 

To  Amend  if.  4.  Where  anv  caveat  against  an  application  to  bring  land  under  the 
princ42^^t  principal  Act  shall  have  been  lodged  in  pursuance  of  the  twenty-first  section 
by  any  person  (hereinafter  called  the  caveator)  claiming  such  land  or  a  por- 
tion thereof  or  an  interest  therein  adversely  to  the  applicant  it  shall  not  be 
necessary  for  such  caveator  to  take  proceedings  in  any  Court  to  establish 
such  claim  but  the  applicant  may  state  a  case  for  the  opinion  and  direction 
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of  the  Sapreme  Court  upon  the  matter  and  the  caveator  may  apply  to  the 
said  Court  for  an  order  on  the  Begistrar-General  aa  provided  by  the  twenly- 
tiiird  section  to  restrain  him  from  proceeding  until  tne  farther  order  of  tne 
Court.  And  the  Court  may  make  such  an  order  and  may  in  its  discretion 
direct  the  caveator  to  lodge  in  the  Court  on  or  before  a  certain  day  a  case 
on  his  own  behalf  stating  whether  he  claims  in  his  own  right  or  under  an- 
other person  together  with  such  other  particulars  (if  anj)  as  the  Court 
shall  think  fit  to  order  and  the  Court  sniUl  thereupon  direct  an  issue  or 
issues  to  be  tried  by  a  Jury  as  to  any  fact  or  facts  or  should  no  fact  be  in 
contest  may  decide  the  matter  upon  the  case  stated  and  for  the  purposes 
aforesaid  may  make  all  such  orders  as  the  Court  shall  think  fit  and  the  de- 
cision of  the  Court  finally  upon  the  matter  shall  be  conclusive  on  the  parties 
and  on  the  Be^strar-GTeneral  and  Commissioners  And  the  costs  of^everv 
proceeding  under  this  section  shall  be  borne  by  the  party  finidly  unsuccessful. 

6.  Any  Judge  of  the  Supreme  Court  may  on  the  application  of  any  Judge  may 
person  seeking  to  bring    land  under   the  principal  Act  make  an  order  ^^on^ 
requiring  any   specified  person    having  in  nis    possession   or   under  his  deeds  Ao. 
control  any  deeds  instruments  or  evidences  of  title  relating  to  or  afEecting 
the  limd  to  produce  the  same  at  the  Land  Titles  Office  on  a  day  to  be 
named  in  such  order  there  to  be  left  for  the  perusal  of  the  Examiners  of 
Titles  upon  such  terms  and  subject  to  such  conditions  as  to  costs  and 
otherwise  as  to  the  Judge  may  seem  fit.     (Mudaway  v.  Davy  and  Suich^ 
1 ;  re  Craig,  76  /   Mnnoran  v.  WeiTy  136 ;  Outhhertson  v.  Swann^  144.    Z. 
28  ;  Q.  61-46,  61-95  ;  S.  220-1 ;  V,  66-126,  85-37.) 

6.  In  addition  to  the  persons  empowered  by  the  seventy-ninth  section  ^P£j^Sj5j^ 
of  the  principal  Act  to  apply  to  be  registered  as  proprietors  by  transmission  tend  W^ 
on  the  death  of  a  deceased  registered  proprietor  it  shall  be  lawful  for  any  t»MMnw«<» 
person  having  a  power  of  disposition  over  the  fe^-simple  of    any  land 
belonging  to  a  deceased  registered  proprietor  to  make  the  application    And 

every  such  application  shaU  be  proceeded  with  in  the  manner  indicated  by 
the  said  seventy-ninth  and  the  eightieth  sections  of  the  said  Act  Provided 
that  in  any  application  to  be  registered  proprietor  by  transmission  whether 
under  this  section  or  the  said  seventy-ninth  section  the  Commissioners  of 
Titles  may  if  so  advised  bv  the  Examiners  of  Titles  dispense  with  the 
publication  of  all  or  any  of  the  notices  directed  to  be  published  by  the  said 
eightieth  section  and  the  Segistrar-G-eneral  shall  unless  he  shall  have 
received  a  caveat  forbidding  him  so  to  do  register  the  applicant  as  proprietor 
at  the  expiration  of  such  time  not  being  more  than  one  month  as  the  said 
Commissioners  shall  direct  and  the  said  Commissioners  may  direct  any 
caveat  to  be  entered  by  the  Begistrar-G-eneral  for  the  protection  of  the 
interests  of  such  other  persons  (if  any)  as  may  appear  to  the  examiners  to 
be  interested  in  such  Land.  {Mudgway  v.  Davy  and  Buick,  1 ;  Pannan  v. 
Pannany  18 ;  Barker  v.  Weld,  31 ;  re  Beattie,  53  ;  re  Woods,  95 ;  Buckett  v. 
Enobhe,  168.    S.  176 ;  Z.  117.) 

7.  In    any   application  to    be    registered    as    proprietor  under  the  niipeiiMi- 
provisions  of  the  seventy-ninth  section  of  the  principal  Act  it  shall  be  ^Smim^t 
competent  for  though  not  compulsory  on  the  Commissioners  if  so  advised  deeth  in 
by  rae  Examiners  of  Titles  to  dispense  with  a  certificate  of  the  death  of  S^SaSS* 
the  deceased  registered  proprietor  on  production  of  such  other  evidence  ^^^^j^]^^ 
of  his  death  as  the  Examiner  of  Titles  shall  think  sufficient  and  in  any  tSS^%\t 
such  appUcation  it  shall  be  unnecessary  for  the  applicant  to  state  the^|^^^ 
nature  oi  or  set  forth  any  estate  or  interest  held  by  any  other  person  or  interem 
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• 

persons  at  law  or  in  eqait]^  arifling  or  supposed  to  arise  out  of  matters 
anterior  to  the  date  of  tne  instrument  in  respect  of  which  he  applies  to 
he  registered  unless  such  estate  or  interest  shall  have  heen  disclosed  by 
or  referred  to  in  some  instrument  or  declaration  of  trust  deposited  under 
the  said  Act  or  shall  have  been  protected  by  caveat  entered  pursuant  to 
the  proTisions  of  the  said  Act  and  the  Begistrar-G^eneral  Examiners  and 
Commissioners  shall  not  except  in  the  cases  before  mentioned  be  concerned 
in  or  take  notice  of  any  such  anterior  estates  or  interests  as  aforesaid 
and  such  application  may  be  made  and  verified  either  by  and  on  the 
oath  of  the  applicant  or  in  case  of  his  absence  from  the  Colony  of 
New  South  W ides  by  his  a^ent  duly  constituted  by  a  genend  power  of 
attorney. 

BegistrAtion  g.  XJpon  the  registration  of  any  person  claiming  any  estate  of  freehold 

^  ^ij    in   the  land  of  a  deceased  proprietor  under   sections   seventy-nine   and 


indonement  eighty  of  the  principal  Act  it  shall  not  be  necessary  for  such  first- 
mentioned  person  to  take  out  a  certificate  of  title  in  his  own  name  where 
the  transmission  is  of  the  whole  of  the  land  comprised  in  the  grant  or 
certificate  of  title  surrendered  and  for  the  whole  of  the  estate  of  the 
deceased  registered  proprietor  but  he  may  receive  the  grant  or  certificate 
of  such  registered  proprietor  with  a  memorial  of  the  transmission  indorsed 
thereon  provided  that  the  Segistrar- General  whenever  in  his  opinion 
any  grant  or  certificate  of  title  shall  be  incapable  of  containing  with 
convenience  any  further  indorsements  may  compel  the  last  proprietor 
applying  for  registration  to  receive  a  certificate  of  title  in  his  own  name. 
(T.  86-19.) 

AstoMTMts  g^  Where  any  caveat  shall  hereafter  be  lodged  forbidding  the  bringing 
of  any  land  under  the  provisions  of  the  principal  Act  and  notice  of 
proceedings  having  been  taken  by  the  caveator  under  the  twenty-third 
section  of  the  said  Act  shall  have  been  given  to  the  Registrar-General 
as  therein  directed  if  such  proceedings  shall  not  within  six  months  after 
the  date  of  writ  or  commencement  of  such  proceedings  have  been  continued 
to  such  a  stage  as  to  have  resulted  in  a  decision  judgment  or  order  by 
the  Court  it  shall  be  lawful  for  the  Eegistrar-General  by  direction  of 
the  Commissioners  on  giving  one  calendar  month's  notice  to  the  caveator 
or  to  the  solicitor  whose  name  appears  on  the  caveat  of  his  intention  to 
proceed  or  if  neither  of  such  courses  be  practicable  then  on  posting  or 
exhibiting  on  the  said  land  such  notice  for  a  period  of  thirty  days  to 
proceed  with  the  application  notwithstanding  the  provisions  of  the  twenty- 
second  section  of  tne  said  Act  and  to  bring  the  land  the  subject  thereof 
and  of  the  said  caveat  under  the  said  Act  unless  in  the  meantime  an 
order  or  injunction  restraining  the  Eegistrar-General  from  further 
proceeding  with  the  said  application  shall  have  been  served  on  him.  {Be 
Thompson  and  OhippSy  26 ;  re  J,  B.  Slack,  35 ;  re  kelson  Brothers^  86 ;  re 
David  Le  Compte,  39 ;  re  Wm.  BiggB,  69 ;  e»  parte  M,  Lyons,  69a  ;  es 
parte  Fotoer,  69b;  ex  parte  Feck,  69c;  re  F.  O.  and  A,  Davies,  59d  ;  re 
Wm,  Field,  69b  ;  re  Clark  ahd  Harveif,69T;  D*Albrdyhill  v.  D'AlbrdyUU, 
82;  re  Wm.  Wadham,  114;  Kiealvng  v.  Mitchelson,  123;  Neil  v.  Adams, 
130 ;  Wildash  v.  Hutcheson,  132 ;  jButler  v.  Saddle  HUl  Mining  Company, 
163  ;  FHebe  v.  Oullen  and  another,  178  ;  ex  parte  Brown,  186 ;  ex  parte 
Davis  and  Inman,  208 ;  re  Pennington,  212 ;  re  A.  Bosquet,  202*  Z.  21, 
137;  Q.  61-11-6;  S.  191,  10,  220-6;  T.  62-11-6;  V.  66-21,  22,  28,  24, 
116.) 
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10.  If  any  obiecidon  to  the  title  of  land  sought  to  be  brought  nnder  speouJoMe 
the  proyisiona  of  the  principal  Act  is  made  by  tne  Examiners  which  the 
appbcant  shall  deem  to  be  not  well  founded  he  may  state  a  case  for  the 
decision  of  the  Supreme  Court  which  decision  shall  be  binding  upon  the 
Examiners  and  Commissioners  but  shall  not  affect  the  claim  of  any  person 
against  the  assurance  fund  under  the  principal  Act  or  the  ri^ht  of  the 
applicant  to  proceed  under  the  one  hundred  and  seventh  section  of  that 
Act  PrcTided  always  that  to  every  such  case  there  shall  be  annexed  such 
observations  as  the  Examiners  may  think  proper  to  make  Provided  also 
ihtit  &e  costs  of  obtaining  such  decision  shall  in  each  case  be  borne  by  the 
apphcant. 

IL  No  title  to  land  adverse  to  or  in  derogation  of  the  title  of  the  statutes  of 
regiatered  proprietor  shall  be  acquired  by  any  length  of  possession  by  ^J5*j|gjt 
firtue  of  any   statute   of   limitations   relating   to   real  estate   nor  shaU  land  under 
tiie  title    of    any    such  registered    proprietor   be    extinguished    by  the  ^^ 
operation  of   any    such   statute      And    the   enactment  contained  in  this 
Bection  shall    be   deemed   to   be  declaratory  of  the   principal   Act  but 
shall  not  affect  any  proceeding  had  or  commenced  before  the  commence- 
ment of  this  Act. 

12.  Where  any  declaration   of   trust  in   relation  to  land  under  the  Proniion 
provisions  of  the  principal  Act  shall  be  lodged  under  the  sixty-sixth  section  ^^^^^ 
of  the  said  Act  it  shall  be  the  duty  of  the  Begistrar-General  forthwith  tions  of tnut 
to  enter  a   caveat  forbidding  the  re^stration  of  any  instrument  not  in 
accordance  with  the  trusts  and  provisions  therein  declared  and  contained 

so  far  as  concerns  the  land  affected  by  such  declaration  and  thereupon 
the  words  "Caveat  Number  "  (the  proper  number  being  fQled  in) 

shall  be  stamped  or  written  upon  the  folium  of  the  register  comprising  the 
land  r^erred  to  in  such  declaration  of  trust  Provided  that  such  caveat 
mav  be  removed  by  the  Court  or  Jud^e  on  application  of  the  same  persons 
ana  in  the  same  manner  as  provided  by  the  eighty-second  section  of  the 
said  principal  Act.  (Outhherttan  v.  Stoann,  144 ;  ex  parte  Pennington^ 
217.    See  note  to  See.  9,  ante,) 

13.  No  writ  of  execution  issued  after  the  passing  of  this  Act  shall  As  to  write 
bind  any  land  under  the  provisions  of  the  principal  Act  nor  shall  any  ^-^-^^ 
transfer  on  a  sale  of  such  land  under  such  writ  of  execution  be  registered 

imlesB  a  true  copy  of  such  writ  shall  be  served  on  the  Begistrar-General 
within  six  months  from  the  teste  date  of  such  writ  or  date  of  any  renewal 
thereof  for  the  purpose  of  making  the  entries  described  in  the  ninety- 
second  section  of  the  said  Act.  (  Jones  v.  Park,  87 ;  re  William  Wadham^ 
114;  Palmer  v.  Andrews,  146, 147.) 

14.  Nothing  in  the  sixty-sixth  or  any  other  section  of  the  principal  Grants  to  be 
Act  shall  be  deemed  to  prevent  or  to  have  prevented  the  registration  of  Jf^JSa^^ 
any  Crown  grant  issuea  or  to  be  issued  at  any  time  from  and  after  the  truste  cC- 
firtt  day  of  January  one  thousand  eight  hundred  and  sixty-three  by  reason  ^^^"^ 

of  the  uct  that  a  trust  or  trusts  may  have  been  or  may  be  declared  in  such 
grant.    {RM  v.  Loder,  168.    T.  62-84.) 
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THE  LAND  TRANSFER  ACT 


Note. — The  numbers  following  any  case  quoted  at  the  end  of  a  section  will  be  found  to 
correspond  with  the  same  number  in  the  Digest,  The  letters  V.  {Victoria); 
S.  {South  Australia);  Q.  {Queensland);  N.  {New  South  Wal^);  T,  {Tas- 
mania)  ^  followed  by  a  number  or  numbers^  refer  to  the  respective  Land  Transfer 
Acts  of  the  Colonies  above-named^  and  to  the  number  of  the  section  of  such  Act 
where  there  is  only  one  Act,  or  to  the  year  and  section  of  Acts  where  the  original 
is  followed  by  a  further  Act  or  Acts,  and  all  notes  to  sections  will  be  found  in 
italics  or  other  distinguishing  type. 


BE  IT  ENACTED  by  the  General  AsBembly  of  New  Zealand  in  Parlia- 
ment  aaBembled,  and  by  tbe  autbority  of  the  same,  as  follows : — 

Short  title  1.  The  short  title  of  this  Act  is  "The  Land  Transfer  Act,  1886."    It 

2|J»M>^o*'  shall  come  into  operation  on  the  first  day  of  January,  one  thousand  eight 
hundred  and  eighty-six. 

Literpieta.  2,  In  this  Act,  and  in  all  instruments  purporting  to  be  made  and 

^  executed  under  this  Act,  if  not  inconsistent  with  the  context : — BANK- 

RUPTCY means  the  vesting  in  any  person  or  persons  of  any  estate  or 
interest  of  a  debtor  for  the  benefit  of  creditors  generally,  by  deed  of  arrange- 
ment or  otherwise,  under  authority  of  any  Court  of  competent  jurisdiction. 
CEO  WN  GRANT  means  the  grant  of  any  land  by  the  Crown,  and  includes 
certificates  of  title  issued  in  lieu  of  grant.  {Mudgway  v.  Davy  and  Buick,  1 ; 
Mangakahia  v.  N,Z,  Timber  Company,  100 ;  Fitzgerald  v.  Archer^  101 ;  Fisher 
V.  Gafney)  :  DEALING  means  and  includes  every  transfer,  transmission, 
mortgage,  lease,  or  incumbrance  of  any  estate  or  interest  under  this  Act : 
DISTRICT  means  a  land  registration  district  under  this  Act :  ESTATE  OR 
INTEREST  means  and  includes  evenr  estate  in  land,  also  any  mortgage  or 
charge  on  land  under  this  Act:  INDORSEMENT,  in  addition  to  its 
ordinary  meaning,  includes  anything  written  upon  or  at  the  foot  of  a^ 
document  for  giving  effect  to  any  of  the  purposes  of  this  Act :  INSTRU- 
MENT means  and  includes  any  printed  or  written  document,  map,  or  plan 
relating  to  the  transfer  of  or  other  dealing  with  land,  or  evidencing  title 
thereto:  LAND  extends  to  and  includes  messuages,  tenements,  and 
hereditaments,  corporeal  and  incorporeal,  of  every  kind  and  description,  and 
every  estate  or  interest  therein,  together  with  all  paths,  passages,  ways, 
waters,  watercourses,  liberties,  easements,  and  privileges  thereunto  apper- 
taining, plantations,  gardens,  mines,  minerals,  and  quarries,  and  aU  trees 
and  timber  thereon  or  thereunder  lying  or  being,  unless  specially  excepted. 
(N.    8;    Q.    61-8;    S.  8;   T.  62^;     V.    66-4u)    LAND     REVENUE 
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EECEIVEB'S  EECEIPT  includeB  any  document,  signed  by  competent 
authority,  evidencing  a  contract  for  alienation  of  land  by  the  Crown  in  fee- 
simple  :  MORTGAGE  means  and  includes  any  charge  on  land  created 
nnder  the  provisions  of  this  Act  for  securing — {a)  The  repayment  of  a  loan 
or  satisfaction  of  an  existing  debt ;  (h)  The  repayment  of  future  advances, 
or  payment  or  satisfaction  of  any  future  or  unascertained  debt  or  liability, 
contingent  or  otherwise ;  (c)  Tne  payment  to  the  holders  for  the  time  being 
of  any  Donds,  debentures,  promissory  notes,  or  other  securities,  negotiable  or 
otherwise,  made  or  issued  oy  the  mortgagor  before  or  after  the  creation  of 
such  charge;  (i)  The  payment  to  any  person  or  persons  by  yearly  or 
periodical  payments  or  otherwise  of  any  annuity,  rent  charge,  or  sum  of 
money  other  than  a  debt.  {See  note  to  ^.  93,  post.)  MORTGAGEE— 
Means  the  proprietor  of  a  mortgage:  MOETGAGOR— Means  the  pro- 
prietor of  any  estate  or  interest  charged  with  a  mortgage :  (Jones  v.  Selticky 
78 ;  Hart  v.  Stratum,  119.)  PRO  PRIETOR— Means  any  person  seised  or 
possessed  of  an  estate  or  interest  in  land,  at  law  or  in  equity,  in  possession 
or  expectancy  :  (N.  3  ;  Q.  61 ;  S.  180  ;  T.  62-3.)  REGISTRAR  and 
EXAMINER — Mean  respeddvely  the  District  Land  Registrar  and 
Examiner  of  Titles  of  the  district  within  which  any  land  to  be  dealt  with  or 
affected  is  situated:  REGISTRAR-GENERAL— Means  the  Registrar. 
General  of  Land  appointed  under  this  Act:  SURVEYOR- GENERAL— 
Means  any  person  appointed  to  that  office  by  the  Governor:  TRANS- 
MISSION— Means  the  acquirement  of  title  to  any  estate  or  interest  con- 
sequent on  the  death,  will,  intestacy,  ]2^ikxi|£tcy,  msolvency,  or  marriage  of 
a  proprietor,  or  by  virtue  of  appointment  or  succession  to  imy  office,  or  as 
trastee  under  any  will  or  settlement. 

DisTBiCT  Oppicbbb,  Etc. 

3.  The  several  land  registration  districts  constituted  under  or  by  virtue  Bzisting 
of  "  The  Land  Transfer  Act,  1870,"  as  the  same  are  defined  and  existing  at  ^jSid 
the  time  of  the  commencement  of  this  Act,  shall  be  land  registration  distncts 

for  the  purposes  of  this  Act.    The  Governor  in  Council  may  from  time  to  ooTornor 
time  alter  the  boundaries  of  any  such  district,  or  may    abolish    any    such  ™*J.??**^ 
district  by  including  the  same  within  the  limits  of  some  other  district  or  triots ' 
districts. 

4.  There  shall  be,  for  the  purposes  of  this  Act,  an  officer,  to  be  called  offioen 
the  Registrar-General  of  Land ;  also,  in  and  for  each  land  registration  district  STiJ^Sed 
an  officer  to  be  caUed  the  District  Land  Registrar ;  who  shtul  respectively  be  Aots  con- 
appointed  by  the  Governor.    In  addition  to  the  above  the  Governor  may,  if  ^J^JT^^ 
be  shall  think  fit,  appoint  in  and  for  each  or  any  district  an  Examiner  of 

Titles,  also  an  Assistant  Land  Registrar,  which  last-named  officer  shall  in  all 
respects  act  under  and  conform  to  the  directions  of  the  District  Land 
Eegistrar,  and,  subject  thereto,  shall  have  all  the  powers  and  may  exercise 
all  the  functions  of  the  District  Land  Re^strar,  except  such  as  are  expressly 
required  to  be  exercised  in  conjunction  with  the  Examiner  of  Titles.  AU 
persons  holding  any  of  the  above  offices  at  the  time  of  the  commencement  of 
this  Act  shall  be  deemed  to  be  duly  appointed  under  this  Act. 

5.  The  Governor  may  from  time  to  time  appoint  a  deputy  to  act  in  the  Governor 
place  of  any  officer  holding  office  under  this  Act,  during  the  absence  of  such  S^qJ^"™* 
officer  from  any  cause,  or  during  the  vacancy  of  any  office  by  death  or  other- 
wise ;  and  such  deputy,  during  the  time  he  shall  continue  to  act,  shall  have 

all  the  powers,  duties,  and  responsibilities  of  the  officer  to  whom  he  is  deputy. 
All  existing  appointments  of  deputies  are  hereby  confirm  ed. 
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offioMmay  6.  Tbe  OoYemor  may  appoint  any  person  to  hold  any  of  the  aforesaid 

joinu}?**^  oflBces  in  conjunction,  and  to  exercise  the  functions  thereof  concurrently. 

Banisters  or         7.  Subject  as  aforosaid,  no  person  shall  be  appointed  to  the  office  of 

JS^tobe     Registrar- Gfeneral  of  Land,  District  Land  Eegistrar,  or  Examiner  of  Titles 

appointed     uulcss  such  persou  shall  have  been  admitted  as  a  barrister  or  solicitor  of  the 

^fi^^     Supreme  Court  of  New  Zealand,  or  shall  have  passed  such  special  examination 

as  shall  be  prescribed  by  regulations  under  this  Act,   and    no    person    so 

appointed  shall,  during  tenure  of  office,  practice  either  directly  or  indirectly 

as  a  barrister,  solicitor,  or  land  broker,  or  be  in  partnership  with  any  person 

so  practising.     (Barker  v.  Weld,  31.) 

Officers  tobe  8.  All  persons  heretofore  appointed  or  hereafter  to  be  appointed  to  any 
J^btiwis  office  as  aforesaid  shall  hold  such  office  subject  to  the  provisions  of  any  Act 
ofbivii  for  the  time  being  regulating  the  Civil  Service  of  the  colony ;  and,  subject 
thereto,  the  Governor  may  cancel  any  such  appointment,  and  thereupon,  or 
upon  the  death  or  resignation  of  any  officer,  may  make  any  new  appoint- 
ment as  may  be  necessary. 

BAgirtrw  to         9.  Every  Registrar  shall  have  and  use  a  seal  of  office  bearing  the 

sedToToffioe  impressiou  of  the  Eoyal  Arms,  and  having  inscribed  in  the  margin  the 

words  \_N'ame  of  district^  District  Land  Eegistrar,  New  Zealand  ;  and  every 

instrument  bearing  the  imprint  of  such  seal,  and  purporting  to  be  signed  or 

issued  by  a  Eegistrar,  or  by  his  assistant  or  depu^,  shall  be  received  in 


evidence,  and  shall  be  deemed  to  be  signed  or  issued  bv  or  under  the  direc* 
tion  of  such  Eegistrar,  without  further  proof,  unlese  tne  contrary  is  shown. 
(Q.  61-8  ;  S.  21, ;  T.  62-91  ;  V.  86-62.) 

Jjajstd  Subject  to  Pbotisioks  op  this  Act. 

What  lands  10.  The  following  land  shall  be  subject  to  the  provisions  of  this  Act : — 

^^Aot^  All  land  whieh  has  already  in  any  manner  become  subject  to  the  provisions 
of  "  The  Land  Transfer  Act,  1870,**  or  any  Act  amending  the  same,  or  of 
"  The  Land  Eegistry  Act,  1860  :**  All  land  hereinafter  alienated  or  con- 
tracted to  be  alienated  from  the  Crown  in  fee :  All  land  in  respect  of  which 
any  order  shall  hereafter  be  made  under  the  provisions  of  any  Native  Land 
Act  in  force  for  the  time  being  which  shall  have  the  effect  or  vesting  such 
land  in  any  person  in  freehold  tenure  :  All  land  which  shall  hereafter  become 
vested  in  any  person  for  an  estate  in  fee-simple  in  possession  by  virtue  of  an 
Act  of  the  General  Assembly. 

Special  pro-  ll*  Land  ovor  which  the  Native  title  has  been  extinguished  since  the 

i^dondOT    constitution  of  the  district  within  which  the  same  is  situate,  but  prior  to  the 
Native  Land  thirty-first  day  of  August,  one  thousand  eight  hundred  and  seventy-four, 
ta^Maes''    shall  come  under  the  provisions  of  this  Act  upon  the  registration  of  a  Crown 
grant,  or  certiGcate  of  title  in  lieu  of  grant. 

Title  nr  Substittttioit  op  Ceown  Q-bakt. 

GoTemor  12:  From  and  after  the  coming  into  operation  of  this  Act  no  Crown 

JSHSSJ^"  grant  shall  be  issued  for  any  land  subject  to  the  provisions  hereof,  but  in 
issue  of  oer-  Heu  of  such  grant  the  Governor  shall,  by  warrant  under  his  hand,  direct  the 
tiS^toUMi  Eegistrar  to  issue  a  certificate  of  title  for  such  land  in  the  Form  in  the  First 
of  grant  Schedule  ;  and  every  such  certificate,  when  signed  and  registered,  shall  have 
the  force  and  effect  of  a  Crown  grant. 
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13.  Ereiy  snch  warrant — Sliall  specify  the  name  and  description  of  PutioQiAn 
the  peiBon  or  persona  entitled  to  such  grant,  and,  if  more  tlian one,  whether  t^ahT^; 
as  joint  tenants  or  tenants  in  common,  and  the  date  whereon  the  right  to  n^t,  •^d  lo 
sadi  grant  accrued,  together  with  a  description  of  the  land  sufficient  to  iiT^^dMoe 
identify  the  same,  the  correction  of  which  shall  be  certified  by  the  Surveyor-  *«  B«g>«t»r 
General,  or  by  some  person  appointed  by  him  for  the  purpose ;  and  whether 
sach  ]and  is  intended  to  be  hela  in  trust  as  a  public  reserre  or  otherwise,  or 
is  subject  to  any  road  or  other  reservation  or  restriction  :    Shall  be  filed  by 
the  Eegistrar  in  his  office  for  reference,  and  shall  be  conclusive  evidence  to 
tiie  Begistrar  of  the  matters  hereby  required  to  be  therein  stated. 

14«  If  it  shall  appear  on  the  Provisional  Eegister  that  the  estate  of  any  c«rtiii<»to 
person  named  in  any  warrant  as  entitled  to  a  Crown  grant  has  become  vested  jJJJed*to 
m  any  other  person  claiming  through  the  person  named  in  the  warrant,  the  pewon  mti- 
Begistrar  may  issue  a  certificate  of  title  direct  to  the  person  appearing  to  be  ofbraa  of 
so  entitled.  •  mmat 

15.  Eveiy  certificate  of  title  to  be  issued  as  aforesaid  shall  be  made  Oertifloiiteto 
subject  to  all  incumbrances,  estates  and  interest  appearing  on  the  Provisional  J? SuSSg** 
Sister  as  affecting  the  land  at  the  date  of  the  issue  of  such  certificate.         ^onm- 

16.  No  warrant  shall  be  necessary  for  the  issue  of  a  certificate  of  title  WamDt  not 
to  any  person  in  whom  any  land  shall  have  become  and  be  or  shall  hereafter  f^^Mueof 
become  vested  for  an  estate  in  fee-simple  in  possession  by  any  Act  of  the  oertiiu»to  to 
General  Assembly  of  New  Zealand  or  by  any  Proclamation  or  Order  in  SSltSd  br 
Comicil  under  the  express  provisions  of  any  such  Act  since  the  first  day  of  ^^^  oj^®* 
March,  one  thousand  eight  nundred  and  sevenfy-one.  AMt^bij 
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17.  Land  which  has  not  become  subject  to  this  Act  in  any  manner  Land  mar 
under  the  foregoing  provisions  may,  if  the  same  has  been  alienated  or  con-  SSdwA^on 
tracted  to  be  alienated  from  the  Crown  in  fee,  be  brought  under  the  opera-  appiioftUon 
tion  hereof ,  in  manner  hereinafter  provided  ;  but  no  application  shall  be  ^SSed'' 
received  to  bring  under  this  Act  lana  for  which  no  Crown  grant  has  been 

issned  until  such  application  has  been  approved  by  the  Surveyor-Q-eneral,  or 
by  some  person  appointed  by  him  for  the  purpose,  and  has  been  assented  to 
1^  the  Governor.  (Sx-parte  Eowan^  14  ;  re  J,  B.  Slack,  85 ;  re  Nelton 
Brotheri,  36  ;  Warner  v.  Dove,  37  ;  Wiggins  app,  Hammill  resp,,  38  ;  re 
D.  Le  Oompte,  39  ;  re  Dr.  O.  Quinn,  40 ;  re  Chapman,  41  ;  ex  parte 
EamHUm,  42  ;  ex  parte  Bamett,  44 ;  ex  parte  Olissold,  45  ;  re  Battrag,  73.  Q. 
61-22  ;  8.  26-27  ;  T.  62-20  ;  JN.  19,  78-2  ;  V.  66-18, 34.) 

18.  The  Eegistrar  of  each  district  shall  receive  applications  for  the  By  whom 
purpose  aforesaid  in  the  Form  A  in  the  Second  Schedule,  it  made  by  any  of  ^^^S23*e 
the  following  persons,  that  is  to  say — By  any  person  (claiming  to  be  the 

person)  in  whom  the  fee-simple  of  toe  land  is  vested  in  possession  either  at 
law  or  in  equity :  Provided  that,  wherever  trustees  other  than  trustees  of 
public  reserves  have  no  express  power  to  sell  the  land  which  they  seek  to 
bring  under  this  Act,  the  person  claiming  to  be  beneficially  entitled  to  such 
hmd  shall  concur  in  such  application :  By  any  person  claiming  a  life  estate 
in  possession,  not  bein^  a  lease  for  a  life  or  lives :  Provided  that  all  persons 
claiming  to  be  beneficially  entitled  in  reversion  or  remainder  shall  concur 
in  such  application :  Bv  any  person  having  power  legally  or  equitably  to 
di^se  of  the  fee-simple  in  possession,  but  if  subject  to  the  consent  of 
any  other  person,  then  with  such  consent :  {^Qr\ffin  v.  Dwm,  8  ;  Warner  v. 
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Dove,  37  ;  re  David  Le  Compte,  39 ;  re  Dr.  O,  Quinn,  40 ;  Bmith  y.  Davy,  135 ; 
Finnoran  v.  Weir,  136 ;  re  Fykete,  171 ;  Miller  v.  Stewart,  172 ;  (N.  13 ;  V. 
66-18,  54 ;  Q.  83,  88,  61-36 ;  T,  62-89,  86-16.)  By  any  person  or  body 
corporate  holding  any  land  as  a  public  reserre,  but  in  such  case  subject 
to  the  trusts  affecting  such  reserve :  Bj  the  guardian  of  any  infant,  or 
the  Committee  or  guardian  of  any  lunatic  or  person  of  unsound  mind, 
making  such  application  in  the  name  of  such  infant,  lunatic,  or  ^rson  of 
unsound  mind :  By  any  agent  holding  a  power  of  attorney  authorising  the 
sale  of  a  freehold  estate  in  any  land  of  an  absent  proprietor,  and  making 
such  application  in  the  name  of  such  proprietor,  unless  such  power  shall 
expressly  prohibit  his  so  doing.  (National  Bank  y.  National  Mortgage  and 
Agency  Oompany,  12 ;  ex  parte  Bowan,  14.)  But  no  application  shall  be 
received — From  any  person  claiming  to  be  entitled  to  an  undivided  share  of 
any  land,  unless  the  persons  who  shall  appear  to  be  entitled  to  the  other 
undivided  shares  of  the  said  la^d  shall  join  in  such  application  with  a  view 
to  bringing  the  entirety  under  this  Act ;  nor  {ex  parte  Bowman,  2)  Prom  the 
mortgagor  of  any  land,  unless  the  mortagee  shall  consent  to  such  application  ; 
nor  Prom  the  mortgagee  of  any  land,  except  in  exercise  of  a  power  of  sale 
contained  in  the  mortgage ;  nor  (St.  George  v.  Burnett,  57  ;  ex  parte  Beck,  59  ; 
Jonei  V.  Sellick,  78 ;  Beg.  v.  Tideman,  199  ;  Van  Damme,  v.  Bloxam,  105 ; 
Mall  V.  Loder,  158a  ;  re  O'Gonnell,  179.  N.  88  ;  S.  244, 245 ;  V.  66-17-6  ; 
Q.  61-3,47  ;  T.  62-3,  89  ;  V.  17,  66-54,  6.) 

^^PP^JJJ  ^  19.  Every  applicant  shall,  when  making  his  application,  surrender  to 
titie^eeds  the  Eegistrar  all  instruments  in  his  possession  or  under  his  control  con- 
stituting or  in  any  wav  affecting  his  title,  and  shall  furnish  a  Rchedule  of 
such  instruments,  and  also,  if  required,  an  abstract  of  his  title,  and  shall 
make  and  subscribe  a  declaration  of  the  truth  of  the  statements  in  such 
application,  and  shall  append  to  such  application  a  plan  of  the  land 
applied  for,  showing  the  boundaries  and  relative  position  thereof.  (Sharps 
V.  Hadley,  3  ;  Eagles  v.  Blain,  80  ;  Kirkham  v.  Carpenter,  111 ;  Davidson 
V.  Brown,  183  ;  Stevens  v.  Williams,  186.  N.  14  ;  Q.  61,  17  ;  S.  29 ;  T.  62, 
15  ;  V.  66,  55.) 

o^s^uSJ.  ^^*  ^P^^  *^®  receipt  of  such  application  the  Eegistrar  shall  cause  the 

on  »pp  Oft.   ^^^  ^£  ^^^  applicant  to  be  examined  and  reported  upon  by  the  Examiner  of 

Titles,  and  shall  thereafter  take  into  consideration  such  application,  with  the 

report  of  the  Examiner,  and  shall  confer  with  such  Examiner  thereon.     (N. 

5;  V.  66-7.) 

ifanneoM.  21.   If  it  shall  appear   to  the    satisfaction     of    the    Eegistrar   and 

oopiSI^  Examiner  that  the  land  m  respect  of  which  such  application  is  made  is  held 

Se  «Sett^  by  the  applicant  for  the  estate  or  interest  specified  in  such  application,  and 

'^'^^  that  all  persons  interested  other  than  as  lessees  under  a  lease  for  yean 

are  parties  to  the  application,  the  Eegistrar  shall  cause  notice  of  such 

application  to  be  advertised  in  the  Gazette  and  in  one  or  more  newspapers 

published  in  the  district,  and  shall  in  such  advertisement  limit  and  appoint 

a  time,  not  less  than  one  month  from  the  publication  thereof  in  the  Gastetie, 

within  which  caveat  may  be  lodged  foroidding  the  bringing  of  such  land 

under  this  Act.     (N.  11, 5,  78,  9, 12 ;  Q.  61, 11, 5  ;   S.  191,  10,  220-5  ;   T. 

62,  11,  5  ;  V.  66,  21,  22, 23,  24,  116.) 

Vai>piioant  22.  If  it  shall  appear  that  the  applicant  is  the  original  grantee  from 

^Mto^p.  ^^  Crown,  and  that  no  instrument,  matter,  or  thing  affecting   the  title  to 

pliMtion  to  the  land  other  than  the  Crown  grant  has  been  registered,  the  Eegistrar  and 

^^^^with  Examiner  may  dispense  with  such  advertisement,  and  in  such  case  the 


Digitized  by  VjOOQIC 


NEW    ZEALAND    LAND    TRANSFER    ACT.  69 

Be^trar  may  proceed  forthwith  to  bring  the  land  onder  this  Act  hj 
issuing  to  the  applicant,  or  to  such  person  as  he  shall  hj  writing  under  his 
hand  direct,  a  certificate  of  title  in  the  form  B  in  the  Second  Schedule.  (Be 
Ekapman,  41.     S.  32,  88.) 

23.  If  it  shall  appear  to  the  Registrar  and  Examiner  that  any  person  itneoew^ 
interested  (other  than  as  a  lessee  under  a  lease  for  years)  is  not  a  party  to  JSJ^^** 
such  application,  or  that  the  evidence  adduced  by  the  applicant  in  support  Bagistmr 
of  his  claim  or  of  any  matters  which  he  is  required  to  prove  is  deficient  in  ^^u"t?Sli. 
any  essential  particular,  the  Registrar  and  Examiner  may  either  reject  such  or  may  order 
application,  or  at  discretion  may  limit  a  time,  by  advertisement  as  aforesaid,  noUces  "^ 
within  which  caveat  may  be  lodged  forbidding  the  bringing  of  such  land 

under  this  Act,  and  in  such  latter  case  may  direct  that  such  notices  shall  be 
served  by  the  applicant  upon  such  persons  and  in  such  form  and  manner  as 
the  Registrar  and  Examiner  shall  deem  necessary,  and  that,  in  addition  to 
the  advertisements  prescribed  in  section  twenty- one,  notice  of  such  applica- 
tion be  advertised  at  the  cost  of  the  applicant  in  any  Gazette  or  newspaper 
published  in  the  Colony  or  elsewhere.  (Featherstone  v.  Hanlon^  4 ;  Oriffin 
V.  Dwrn^  8 ;  Saunders  v.  Oahoty  16 ;  Chomley  v.  Mrebaee,  21 ;  Coleman  and 
Cfkark  T.  Biria,  46  ;  Van  Damme  v.  Bhxam^  105 ;  Kirkham  v.  Julien,  109  ; 
t)ranklin  v.  Ind^  156 ;  Shaekell  v.  Lindsay^  174  ;  Boa  v.  Victorian  Permanent 
BiUlding  Society ^  180.     See  note  to  See.  20,  ante.) 

24.  The  Registrar  shall,  in  addition  to  the  notices  aforesaid,  cause  Notice  ofap. 
notice  of  every  such  application  as  last  mentioned  to  be  posted  in  a^ep^t?/^ 
conspicaouB  place  in  the  Land  Registry  Office  of  the  district,  and  in  such  f^l.?^"; 
other  places  as  he  may  deem  expedient,  and  shall  forward  by  roistered  dStriot  ^  ^ 
letter  tiirough  the  post  office  a  copy  of  such  notice  addressed  to  each  of  the 
persons  (if  any)  stated  by  the  applicant  to  be  in  occupation  of  such  land,  or 

to  be  occupiers  or  proprietors  of  land  adjoining.  (N.  18  ;  Q.  61-21 ;  S.  35 ; 
T.  62-19.) 

26.  If,  at  the  expiration  of  the  time  limited  in  respect  of  any  applica-  ^^J^^^^ 
tion  as  aforesaid,  it  shall  appear  to  the  Registrar  and  Examiner  that  all  istru  mayf 
neceflbary  notices  have  been  given,  and  that  no  caveat  has  been  lodged,  and  ^'tiJ^f'*" 
if  no  sufficient  cause  to  the  contrary  shall  otherwise  appear,  the  Registrar  bring  lana 
shall   proceed  to  bring  the  land  described  in  such  application  under  this  ™^®'  ^®* 
Act,  by  issuing  to  the  applicant,  or  to  such  person  as  he  shall  by  writing 
under  nis  hand  direct,  a  certificate  of  title  in  the  Form  B  aforesaid. 

26.  If  9  however,  it  shall  appear  to  the  Registrar  and  Examiner,  at  the  in  case  of 
expiration  of  the  time  limited  as  aforesaid,  that  there  has  been  a  failure  in  l^STtiodoo, 
the  service  of  any  notice,  and  that  such  service  is  essential,  the  Registrar  time  m^  bo 
Mid  Examiner  may  either  reject  the  application,  or  may  limit  and  appoint  a  ^^^^  ^ 
fnrther  time  within  which  caveat  may  be  lodged  as  aforesaid,  and  upon  the 
expiration  of  such  term,  and  upon  proof  of  service  of  such  notice,  may,  if 

no  caveat  had  been  lodged,  bring  the  land  under  this  Act  by  issuing  a 
certificate  in  manner  aforesaid.     (Moyle  v.  CUbhi,  120.) 

27.  The  applicant  may,  with  consent  of  the  person  (if  any)  in  whose  Application 
name  the  certificate  of  title  has  been  directed  to  be  issued,  withdraw  his  ^aVn'b^^  ' 
application  at  any  time  prior  to  the  issuing  of  the  certificate,  and  the  consent  of 
Registrar  shall  in  such  case  return  to  him,  or  to  the  "person  (if  any)  notified  Fntere^ted 
in  such  application  as  having  a  lien  thereon,  all  instruments  of  title  deposited 

by  such  applicant  in  support  of  his  appication.  {OrHHn  v.  Bunn^  8.  N. 
14,  24 ;  Q.  61-29,  77-9  j  S.  41 ;  T.  62,  25, 19 ;  V.  85-64,  66-26.) 
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On  iMoa  of  28*  Upon  issuinc  a  certificate  of  title  bringing  land  under  tliis  Act,  the 

^a^^  ^  Eegifltrar  snail  caned  bj  stamp  or  otherwise  the    conveyance    or    other 

Tioaititij.    instrument  through   which  the  applicant  derives  his  title;   but,  if  such 

^^^^dL^      instrument  relates  to  or  includes  any  property  other  than  the  land  included 

"^"^Jj  in  such  certificate  of  title,  the  Registrar  snail,  by  indorsement  thereon,  cancel 

«ww"  ^j^^  same  in  so  far  only  as  relates  to  the  land  included  in  such  certificate, 

and  such  instruments  shall  for  all  other  purposes  remain  in  full  force  and 

effect.     {Mudgway  and  Davy  v.  Buick,  1.)     All  instruments  of  title  relating 

exclusively  to  the  land  shall  be  retained  by  the  Registrar,  and  no  person 

shall  be  entitled  to  the  production  thereof  except  upon  the  written  order  of 

the  applicant,  or  of  some  person  claiming  through  or  under  him,  or  upon 

the  order  of  the  Supreme  Court  or  a  Judge  thereof.     (Be  Oraig,  76.    N. 

78,  5  ;  V.  85,  37,  39 ;  S.  60.) 

2lw  not^ex^         29.  The  reversion  expectant  upon  any  lease  shall  not  be  deemed  to  have 

tinniiihed    bccu  extinguished  in  consequence  oi  the  land  whereof  such  lease  has  been 

ilind'mSe?  granted  having  been  brought  under  this  Act,  and  the  person  appearing  upon 

Act  the  Register  as  seised  of  the  land  described  in  such  lease  shall  be  held  in 

every  Court  of  law  and  equity  to  be  seised  of  the  reversion  expectant  upon 

any  such  lease,  and  to  have  all  powers,  rights,   and  remedies  to  which  a 

reversioner  is  \>j  law  entitled,  and  shall  be   subject  to  all  covenants  and 

conditions  therein  expressed  to  be  performed  on  uie  part  of  the  lessor.     (S. 

46  ;T.  62-30;  V.  66,51.) 

Be«Mnitioii  SQ.  It  shall  uot  be  necessary  for  any  Registrar  of  Deeds  to  register  any 
gnmttmder  Crowu  grant  that  may  be  transmitted  to  him  for  registration  under  "  The 
t^^T^  Deeds  Registration  Act,  1868,"  pending  an  application  to  bring  the  land 
Si  n^/  comprised  therein  under  this  Act.  (S.  112,  214  ;  T.  62-93,  86-9 ;  V.  66- 
SSbioSSxt^^.     SeenotetoSec.Si.pct.) 

under  Act 

Registration. 

Begittrw  to  31..  Each  Registrar  shall  keep  a  book  to  be  called  the  **  Register,"  and 
keep  Bcgii-  g^^^jj  bind  up  therein  duplicates  of  all  grants  of  land  and  of  all  certificates  of 
title  to  land  within  his  district,  and  each  grant  and  certificate  of  title  ehall 
constitute  a  separate  folium  of  such  Register,  and  the  Registrar  shall  record 
thereon  the  particulars  of  all  instruments,  dealings  and  other  matters  by  this 
Act  required  to  be  registered  or  entered  on  the  Register  affecting  the  land 
included  under  each  such  grant  or  certificate  of  title  distinct  and  apart. 
(Mudgway  v.  Davy  and  Buick,  1 ;  Barker  v.  Weld^  31 ;  re  Beattie,  53 ;  re 
Woods,  95  ;  Buckett  v.  Knohhe,  168.) 

on^Md  32.  Every  grant  and  certificate  of  title  shall  be  deemed  and  taken  to  be 

oftitieregifl-  registered  under  the  provisions  and  for  the  purposes  of  this  Act  so  soon  as 

JJJJ^jJj"^  the  same  shall  have  oeen  marked  by  the  Registrar  with  the  folium  and 

Register      volumc  as  embodied  in  the  Register,  and  every  memorandum  of  transfer  or 

rejSS?^**  other  instrument  purporting  to  transfer  or  in  any  way  to  affect  land  under 

when  memo-  the  provisious  of  this  Act  shall  be  deemed  to  be  so  registered  so  soon  as  a 

entered^'  memorial  thereof  as  hereinafter  described  shall  have  been  entered  in  the 

B«giiter       Register  upon  the  folium  constituted  by  the  existing  grant  or  certificate  of 

Deflnition  of  tiUo  of  sucQ  land,  and  the  person  named  in  any  grant,  certificate  of  title,  or 

propJStor    o*^®'  instrument  so  registered  as  seised  of  or  taking  any  estate  or  interest 

shall  be  deemed  to  be  tne  registered  proprietor  thereof.  (Hall  v.  Loder^  158.) 

(N.  8,  84;  Q.  61-3,  34,  43,  77-14;  T.  62-3,  34,  39;  V.  66,  4,41,61  ;  8.  67, 

98.    See  note  to  See.  30  ante,) 
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33.  Except  as  hereinafter  otherwise  provided,  every  grant  or  other  inrtrmnonta 
instrument  presented  for  registration  shall  be  in  duplicate  and  shall  ^c»t?  ^^' 
be  attested  by  a  witness  and   shall  be  registered   in  the    order    of    time 

in   which   the    same    is    produced   for    that   purpose,    and    instruments  inBtmmaita 
registered     in    respect    to    or    affecting    the    same    estate    or    interest  •^^^'^^ 
shall,    notwithstanding    any    erpress    implied     or     constructive    notice,  Mooring  to 
be  entitled  in  priority    the    one    over    the    other  according  to  the  date  JjJi^on^" 
of  registration  and  not  according  to  the  date  of  each  instrument  itself,  and 
the  Registrar  upon  registration  thereof  shall  file  one  original  in  his  office  and 
shall  deliver  the  other  to  the  person  entitled  thereto,  and  so  soon  as  regis- 
tered eveiy  instrument  drawn  in  any  of  the  forms  provided  in  the  Schedule 
hereto  or  in  any  form  which  for  the  same  purpose  may  be  authorised  in  con- 
formity with  the  provisions  of  this  Act  shall,  for  the  purposes  of  this  Act,  be 
deemed  and  taken  to  be  embodied  in  the  Register  as  part  and  parcel  thereof 
and  such  instrument,  when  so  constructively  embodied  and  stamped  with  the 
seal  of  the  Registrar,  shall  have  the  effect  of  a  deed  duly  executed  by  the 
parties  signing  the  same.    Mudgway  v.  Davy  and  Buick,  1 ;  Sharpe  v.  Hadley, 
3 ;  D'Albrdyhill  v.  D'Albrdyhill,  82  ;   Wildash  v.  Rutcheson,  132.     N.  35 ; 
S.  56,  58  ;  T.  62-35  ;  V.  66,  37.) 

34.  Every  memorial  entered  in  the  Register  shall  state  the  nature  of  J^^**^ 
the  instrment  to  which  it  relates,  the  day  and  hour  of  the  production  of 

such  instrument  for  registration,  and  the  names  of  the  parties  thereto,  and 
shall  refer  by  number  or  symbol  to  such  instrument,  and  shall  be  signed  by 
the  Registrar.     {Aulrey  v.  Scott,  79.    N.  37  ;  S.  51 ;  T.  62-37 ;  V.  66-40.) 

35.  Whenever  a  memorial  of  any  instrument  has  been  entered  in  the  J^*^JJ5ed* 
fiegister  the  Registrar  shall  (except  m  the  case  of  transfer  or  other  dealing  on  SfpUcJte 
indorsed  upon  a  memorandum  of  lease,  or  mortgage,  as  hereinafter  provided)  gjfj^  £itru- 
record  the  like  memorial  on  the  duplicate  grant,  certificate  of  title,  lease,  or  ment 
other  instrument  evidencing  title  to  the  estate  or  interest  intended  to  be 

dealt  with,  or  in  any  way  affected,  unless  the  Registrar  shall,  as  hereinafter 
provided,  dispense  with  the  production  of  the  same,  and  the  Registrar  shall 
mdorse  on  every  instrument  so  registered  a  certificate  of  the  date  and  hour 
on  which  the  said  memorial  was  enteired  in  the  Register,  and  shall  authenti- 
eate  each  such  certificate  by  signing  his  name  and  affixing  his  seal  thereto. 
{See  note  to  See.  30,  ante.)     Such  certificate  shall  be  received  in  all  Courts  as  Certifloateto 
conclusive  evidence  that  such  instrument  has  been  duly  registered.     (JEa:  of  regis^ 
parte  Bowanj  34  ;  Chomley  v.  Firebrace,  21 ;  Wilkinson  v.  Broivn,  121 ;  Uquit-  *^*>° 
able  Building  Society  v.  Boss,  140.     T.  62-38 ;  V.  66-41.) 

36*  No  instrument  shall  be  effectual  to  pass  any  estate  or  interest  in  ^^^'^^^^ 
any  land  under  the  provisions  of  this  Act,  or  to  render  such  land  liable  as  ^ta  entry 
security  for  the  payment  of  money,  but,  upon  the  registration  of  any  instru-  5J4^, 
ment  in  manner  hereinbefore  prescribed,  the  estate  or  interest  specified  in 
such  instrument  shall  pass,  or,  as  the  case  may  be,  the  land  shall  become 
liable  as  security  in  manner  and  subject  to  the  covenants,  conditions,  and 
contingenciee  set  forth  and  specified  in  such  instrument,  or  by  this  Act  de- 
clared to  be  implied  in  instruments  of  a  like  nature ;  and  should  two  or 
more  instruments  executed  by  the  same  proprietor,  and  purporting  to  transfer 
or  incumber  the  same  estate  or  interest  in  any  land,  be  at  the  same  time 
presented  to  the  Registrar  for  registration  and  indorsement,  he  shall  register 
and  indorse  that  instrument  under  which  the  person  claims  property,  who 
shall  present  to  him  the  grant  or  certificate  of  title  of  such  land  for  that 
purpose.    {OhishoUn  v.  Capper,  86.   N.  33-35 ;  Q.  61-7,  43 ;  S.  52, 67  ;  T.  62- 
8;  7.66-47,78-2.) 
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bforaai  37.  No  Begistrar  shall  register  anj  instrument  purporting  to  transfer 

not'tobo"*'  or  otherwise  to  deal  with  or  affect  any  estate  or  interest  in  land  under  the 
registered     proyisious  of  this  Act,  except  in  the  manner  herein  provided,  nor  unless 
such  instrument  he  in  accordance  with  the  provisions  hereof. 

Begistrar  38.  The  Eogistrar  and  Examiner,  in  case  thej  shall  see  reasonable  cause 

^^du^."*  ^^^  8^  doing,  may  dispense  with  the  production  of  any  grant,  certificate  of 

oate  insiru-  title,  leaso,  or  other  instrument  for  the  purpose  of  entering  the  memorial 

Mrti^^asee  by  this  Act  required  to  be  entered  upon  the  transfer  or  other  dealing  with 

land  within  his  district  and  under  the  provisions  of  this  Act ;  and  upon  the 

registration  of  such  transfer  or  other  dealing,  such  Registrar  shall  notify  in 

the  memorial  in  the  Register  Book  of  his  district  that  no  entry  of  such 

memorial  has  been  made  on  the  duplicate  grant  or  other  instrument,  and 

such  transfer  or  other  dealing  shall  thereupon  be  as  valid  and  effectual  as  if 

such  memorial  had  been  so  entered.  Pro  Tided  always  that  before  registering 

such  transfer  or  other  dealing  the  Registrar  shall  give  at  least  fourteen  days' 

notice  of  his  intention  to  register  such  dealing  in  the  OazetU,  and  in  at  least 

one  newspaper  published  in  the  district.     {Wilkinsan  v.  Broum^  121',  re 

Skerrett,  177a.     S.  108  ;  T.  86,  33  ;  V.  86-61.) 

^^«^®<J  39.  The  Re^strar,  upon  payment  of  the  prescribed  fee,  shall  furnish  to 

^^t^to   any  person  applying  for  the  same  a  certified  copy  of  any  registered  instru- 
be  oTidenoe  meut  affecting  land  within  his  district,  and  every  such  certified  copy  signed 
by  him,  and  sealed  with  his  seal,  shall  be  received  in  evidence  for  all  pur- 
poses for  which  the  original  instrument  might  be  put  in  evidence.     (N.  102- 
30 ;  S.  47  ;  T.  62-105  ;  V.  66,  31-141.) 

S^MTfo?  ^^*  "^y  person  may,  upon  payment  of  the  prescribed  fee,  have  access 

Beoroh    ^  to  the  Re^ster  for  the  purpose  oi  inspection  during  the  hours  and  upon  the 
days  appointed  by  regulation  under  this  Act. 

JSt^bir*  ^^«  ^^  Registrar  shall  register  any  instrument  liable  to  stamp  duty 

reffisterod  uuloss  the  Same  shall  purport  to  have  been  duly  stamped,  but  no  registration 
S^^°^y   shall  be  invalidated  by  reason  of  any  error  in  this  respect     (Q.  78-80.) 

Pboyisionax  Regibtbatiok. 
Unw  Eegis-         42,  Until  a  folium  of  the  Register  has  been  duly  constituted  for  any 
8titnteJ,^d  land  Under  this  Act,  all  dealings,  memorials,  and  entries  affecting  such  land 
iSdSiSir"     ^^*^^  ^®  provisionally  registered  as  hereinafter  provided,  that  is  to  say, — For 
r^tere^     the  purposcs  of  provisional  registration,  and  for  the  recording  of  all  dealings 
and  eniiies,  the  Land  Revenue  Receiver's  receipt,  or  the  order  of  the  Native 
Land  Court,  declaring  that  such  land  shall  be  held  in  freehold  tenure,  shall 
take  the  place  of  a  Crown  gjent.  Every  such  receipt  or  order  shall  be  issued 
in  duplicate,  and  it  shall  be  the  duty  of  the  person  issuing  the  same  to  for- 
ward one  duplicate  to  the  Registrar  of  the  district  in  which  the  land  is 
situate.     The  Registrar  shall  embody  all  such  duplicates  in  a  book  herein- 
after called  *^  the  Provisional  Register,"  and  each  receipt  or  order  shall  form 
a  separate  folium  thereof,  and  shall  be  numbered  accordingly,  and  when  so 
numbered  shall  be  deemed  duly  registered.     (S.  114.) 

^dSi"^!  43,  So  soon  as  the  Register  of  any  land  is  finally  constituted  the  Re- 
stftatel,°**°'  gistrar  shall  close  the  Provisional  Register  as  to  such  land,  and  shall  transfer 
I^JjJjJ'J^  to  the  Register  the  record  of  all  memorials  and  entries  affecting  such  land 
beoioBodand  80  far  as  may  be  necessary  to  preserve  existing  interests ;  and  shall  also 
SSaforrod  rocord  the  same  on  the  duplicate  grant,  and  such  memorials  and  entries  and 
to  Beguter  the  dealings  to  which  they  relate  shall  thereafter  take  effect  as  if  the  same 
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had  been  originally  entered  in  the  Begister,  and  ever  j  dealing  the  memorial 
or  entry  whereof  has  been  either  originally  entered  on  or  has  been  trans- 
ferred to  the  Eegister  in  manner  aforesaid  shall  be  deemed  to  be  finally 
registered. 

44.  So  long  as  any  land  remains  on  the  Proyisional  Begister  no  certi-  Memorials 
flcate  of  title  other  than  a  certificate  in  lieu  of  grant  shau  be  issued  in  wM^from'" 
respect  thereof,  but  eyery  entry  on  the  Proyisional  Register,  if  purporting  ^Tj^**"** 
to  be  duly  made  and  signed,  shall  be  receiyed  in  all  Courts  of  law  ana  equity  beseemed 
as  eyidence  of  the  particulars  therein  set  forth,  and  shall,  as  against  the  J^****^ 
person  named  in  the  originid  receipt  or  order  of  Court  and  all  persons 
claiming  through,  under,  or  in  trust  for  him,  be  conclusiye  OTidence  tnat  the 
person  named  in  such  entry  is  seised  or  possessed  of  the  estate  or  interest 

of  which  he  is  expressed  to  be  the  registered  proprietor. 

45.  Subject  to  any  special  proyisions  herein  contained,  all  proyisions  PjoWiionsof 
of  this  Act  shall,  so  far  as  the  circumstances  of  the  case  will  admit,  apply  to  toprol*^^^ 
land  on  the  Provisional  Begister,  and  to  the  registration  of  instruments  and  JjJJJJJition 
other  matters  affecting  the  same,  saye  that  the  estate  or  interest  of  a  pro- ' 
prietor  of  any  estate  or  interest  on  the  Provisional  Begister  shall  be  inde- 
feasible only  against  the  person  named  in  the  original  receipt  or  order,  and 

all  persons  claiming  through,  under,  or  in  trust  for  him. 

46.  After  the  land  has  been  transferred  from  the  Provisional  Begister  No  dealings 
aa  aforesaid,  no  dealing  having  the  effect  of  creating  any  new  estate  or  tared  nn^' 
interest  shall  be  registered  until  all  fees  for  the  issue  and  registration  of  the  g^™®"*  ^^ 
Crown  grant  or  certificate  of  title  and  for  contribution  to  the  Assurance 

Fund  shall  haye  been  paid  : — Provided  that  where  a  part  only  of  the  land 
in  any  grant  or  certificate  shall  be  dealt  with  the  fees  payable  in  respect 
thereof,  so  far  as  such  fees  are  capable  of  apportionment,  shall  be  appor- 
tioned upon  such  evidence  as  the  Begistrar  shall  deem  sufficient  for  that 
purpose,  and  the  payment  of  the  amount  assessed  shall  discharge  the  land  in 
respect  whereof  such  assessment  is  made.  (N.  42;  Q.  61-40;  S.  22;  T. 
86-11,  62-108,  67-1 ;  V.  66-57,  85-75.) 

Lost  Title  Deeds. 

47.  In  case  of  the  loss  or  destruction  before  registration  thereof  of  Supreme 
any  instrument  executed  by  a  registered  proprietor  for  the  purpose  of  creat-  inTMtiSIte 
ing,  transferring,  or  otherwise  dealing  with  any  estate  or  interest  in  land,  or  SJIds^  ^°"* 
any  mortgage  or  incumbrance  affecting  land  under  this  Act,  the  person 
claiming  to  be  entitled  to  be  registered  as  proprietor  of  any  estate  or  interest 

by  virtue  of  such  lost  instrument  may  make  application  to  the  Supreme 
Court  to  have  such  claim  investigated  and  declared. 

48.  Upon  proof  to  the  satisfaction  of  the  Court  of  the  fact  of  such  1^7  make 
I088  or  destruction  as  aforesaid,  and  that  such  instrument  has  not  been  wil-  Caiman?  to  • 
fully  destroyed  by  or  with  the  connivance  of  the  applicant,  and  that  the  Jj'^J^^®^ 
applicant  is  entitled  to  be  registered  as  aforesaid,  and  that  due  notice  of  to/'**^  *" 
such  application  has  been  given  to  the  registered  proprietor  of  the  land, 

estate,  or  interest  intended  to  be  affected,  and  to  all  other  necessary  parties, 
the  Court  may  make  an  order  defining  and  declaring  the  estate  or  interest 
of  the  applicant  under  such  instrument,  and  requiring  tho  Begistrar  to 
register  mm  as  proprietor  thereof,  and  the  Begistrar  shall  obey  such  order. 
Such  registration  shall  have  the  same  effect  as  from  the  dati  thereof  as  if 
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the  original  instrument  had  been  duly  registered ;  and  such  instrument  shall 
for  the  purposes  of  this  Act  be  deemed  and  taken  to  hare  been  in  the  terms 
or  to  the  effect  set  forth  in  such  order.     (S.  246.) 

'  ^^a^^ ^  ^d*  ^^^  Court  shall,  in  hearing  and  deciding  upon  any  case,  under  the 

rMi  jiutioe  IftBt  two  preceding  sections,  be  guided  by  the  real  justice  of  such  case,  and 
shall  direct  itself  by  such  eyidence  as  may  seem  to  it  most  suitable  to  the 
circumstances  of  such  case. 

OxrrsTAisfDTsa  Loisbssts. 

intereata  50.  Lcascs,    mortgages,  incumbrances,  or  other  estates  or  interests 

aTt^^^  affecting  the  estate  of  the  proprietor  at  the  time  of  bringing  land  under  this 
Jnjg"*      Act  (hereinafter  called  "  outstanding  interests  "),  shall,  so  far  as  the  same 
Act  to  be      are  disclosed  in  the  application,  or  can  otherwise  be  ascertained,  be  notified 
^I^Jj^"'    on  the  Eegister  in  such  manner  as  to  preserve  their  priority,  and  shall  there- 
after, notwithstanding  variation  in  form,  be  dealt  with  as  if  the  same  or  cor- 
responding interests  had  been  originally  created  under  this  Act,  and  every 
dealing  therewith  shall  imply  all  powers,  conditions,  and  covenants  incident 
to  dealings  in  the  like  form  with  land  under  this  Act. 

re  ^^^Sed  ^^*  Estates  and  interests  existing  by  virtue  of  instruments  registered  under 

mSer  Deeda  "  The  Deeds  Begistration  Act,  1868,"  affecting  land  over  which  the  Native  title 
icfto  tec^°  has  been  extinguished  since  the  constitution  of  the  district  within  which 
reoognised  such  land  is  sltuatc,  sha]l  be  deemed  *'  outstanding  interests  "  within  the 
in  certain  meaning  of  this  Act,  and  shall  be  noted  accordingly.  But  no  such  estates 
or  interests  shall  be  so  recognised  if  created  prior  to  the  antevesting  date  in 
the  grant  or  subsequent  to  the  thirty-first  day  of  August,  one  thousand 
eight  hundred  and  seventy -four. 

Leases  nnder  52.  Lcascs  confirmed  by  the  Govemor-in-Council  under  the  provisions 
sISemeSte  of  "  The  Wost  Coast  Settlement  Eeserves  Act,  1881,*'  or  any  Act  amending 
^^jjjj^to  the  same,  may  be  registered  under  this  Act  notwithstanding  that  such  leases 
registered  ^^  dated  prior  to  the  date  of  the  Crown  grant,  and  such  leases  when  re- 
gistered shall  be  deemed  to  have  been  duly  made  and  executed  under  the 
provisions  of  this  Act. 

Assurance  53.  No  person  claiming  any  estate  or  interest  by  virtue  of  any  deed 

SbiefoHoss  ^^  instrument  which  might  have  been  registered  against  the  land  under  any 
sustained     Act  for  the  time  being  in  force  for  the  registra-tion  of  deeds  within  the 
n^°ect*of     Colony  of  New  Zealand  shall  have  any  claim  or  action  against  the  Begistrar- 
ciaunantto   General  or  upon  the  Assurance  Fund  by  reason  of  deprivation  of  such 
'®*^*^'       interest  consequent  on  bringing  the  land  under  this  Act,  unless  such  deed 
or  instrument  shall  have  been  so  registered,  or  unless  the  Begistrar  shall 
have  been  served  personally  with  notice  in  writing  of  such  claim,  or  shall 
have  had  actual  personal  knowledge  thereof,  and  shall  have  omitted  to  re- 
cognise the  same.     {Moyle  v.  CHbhs,  49 ;  Maddison  v.  McCarthy^  83  ;  Massett 
V.  Col  Bank,  138.     N.  116-124 ;  Q.  77-47,  61-44 ;  S.  206 ;  T.  62-133  ;  V.  66- 
151.) 

Eegibtered  Pbopbietobs. 

Persons  54.  Subjcct  to  any  Act  of  the  Qeneral  Assembly  for  the  time  being  in 

t^^fi*"  ^^^^  relating  to  the  tenure  of  land  by  persons  of  the  Native  race,  any  two 

joint  tenants  or  moro  porsous  named  in  any  Crown  grant,  or  in  any  instrument  executed 

under  this  Act  as  transferees,  mortgagees,  or  proprietors  of  any  estate  or 

interest,  shall,  unless  the  contrary  be  expressed,  be  deemed  to  be  entitled  as 
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joint  tenants  with  right  of  saryiyorship,  and  such  instrument,  when  registered, 
shall  take  effect  accordingly.  (Pannan  y.  Fannan^  16 ;  Jones  y.  Jones,  184 ; 
Fhnoran  y.  Weir,  136 ;  Rail  y.  Loder,  168.  N.  86 ;  Q.  61-4iO ;  S.  71 ;  T. 
62-88 ;  V.  66^.) 

55.  Notwithstanding  the  existence  in  any  other  person  of  any  estate  Bsute  of 
or  interest,  whether  derived  by  grant  from  the  Crown  or  otherwise,  which  JJS^rf^r 
but  for  this  Act  might  be  held  to  be  paramount  or  to  have  priority,  the  re-  p»"«nount 
gistered  proprietor  of  land  or  of  any  estate  or  interest  in  land  under  the 
provisions  oi  this  Act  shall,  except  in  case  of  fraud,  hold  the  same  subject 

to  Buch  incumbrances,  liens,  estates,  or  interests  as  may  be  notified  on  the 
folium  of  the  Begister,  constituted  by  the  grant  or  certificate  of  title  of 
Buch  land,  but  absolutely  free  from  all  other  incumbrances,  liens,  estates,  or 
interests  whatsoever  except  the  estate  or  interest  of  a  proprietor  claiming 
the  same  land  under  a  prior  certificate  of  title  or  under  a  prior  grant  re- 
gistered under  the  provisions  of  this  Act,  and  except  so  far  as  regards  the 
omission  or  misdescription  of  any  right-of-way  or  other  easement  created  in 
or  existing  upon  any  land,  and  except  so  far  as  regards  any  portion  of  land 
that  may  be  erroneously  included  in  the  grant,  certificate  oi  title,  lease,  or 
other  instrument  evidencing  the  title  of  such  registered  proprietor  by  wrong 
description  of  parcels  or  of  boundaries.  (N.  40  j  Q.  61-44 ;  T.  62-40 ;  V. 
66-49.) 

56.  No  action  for  possession,  or  other  action  for  the  recovery  of  any  Begistered 
land,  shall  lie  or  be  sustained  against  the  registered  proprietor  under  the  JJS^^' 
provisions  of  this  Act  for  the  estate  or  interest  in  respect  to  which  he  is  so  against 
registered,  except  in  any  of  the  following  cases,  that  is  to  say : — (1)  The  SSL^I? 
case  of  a  mortgagee  as  against  a  mortgagor  in  default :     (2)  The  case  of  a  certain  casos 
lessor  as  against  a  lessee  in  default :     (3)  The  case  of  a  person  deprived  of 

any  land  bj  fraud,  as  ag:ain8t  the  person  registered  as  proprietor  of  such 
land  through  fraud,  or  as  against  a  person  deriving  otherwise  than  as  a 
transferee  bond  fide  for  value  from  or  through  a  person  so  registered 
through  fiaud :  {Brady  v.  Brady,  75)  (4)  The  case  of  a  person  deprived 
of  or  claiming  any  land  included  in  any  grant  or  certificate  of  title  of 
other  land  by  misdescription  of  such  other  land,  or  of  its  boundaries,  as 
against  the  registered  proprietor  of  other  land,  not  being  a  transferee 
or  deriving  from  or  through  a  transferee  thereof  hona  fide  for  value. 
{Rassett  v.  Colonial  Bank,  138,  173.)  (5)  The  case  of  a  registered 
proprietor  claiming  under  the  instrument  of  title  prior  in  date  of 
registration,  under  the  provisions  of  this  Act,  in  any  case  in  which 
two  or  more  grants  or  two  or  more  certificates  of  title,  or  a  grant 
and  a  certificate  of  title,  may  be  registered  under  the  provisions  of  this  Act 
in  respect  to  the  same  land.  And  in  any  case  other  than  as  aforesaid,  the 
production  of  the  register  or  of  a  certified  copy  thereof  shall  be  held  in 
every  Court  of  law  or  equity  to  be  an  absolute  oar  and  estoppel  to  any  such 
action  against  the  registered  proprietor  or  lessee  of  the  land  the  subject  of 
such  action,  any  rule  of  law  or  equity  to  the  contrary  notwithstanding. 
(8laeh  t.  Downton,  11 ;  Pannan  v.  Fannan,  16 ;  re  Sellars,  32  ;  Coleman 
and  Olarh  v.  Biria,  46 ;  Jones  v.  Sellieh,  78 ;  Sanders  v.  Wadham,  88 ; 
JBSrkham  t.  Jtdien,  109 ;  Wilkinson  v.  Broum,  121 ;  Kearton  v.  Biehardson, 
126;  Dyke  t.  Elliott,  183;  Finnoran  v.  Weir,  136;  Wadham  v.  Battle  and 
oihers,  165 ;  Buckett  v.  Binobhe,  167,  168 ;  Delaney  v.  Sandhurst  Building 
aoeiety,  179  ;  Colonial  Bank  v.  Boaohe,  187.  N.  68 ;  Q.  61-60, 123 ;  S.  192  ; 
T.  62-124;  V.  66,188.) 
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Whfliiiind  57*  After  land  has  become  subject  to  this  Act,  no  title  thereto  or  to 

to^*55e  ft^iy  rig^^i  Ijrivilege,  or  easement  in,  upon,  or  over  the  same  shall  be  acquired 
p*»nt^^l)y  possession  or  user  adversely  to  or  in  derogation  of  the  title  of  the 
iwo^etor    registered  proprietor. 

Cebtificate  of  Title. 

^^^siaterad  58.  Evorj  r^^isterod  proprietor  of  an  estate  of  freehold  in  possession 

ra^d  to    in  land  under  this  Act  shall  be  entitled  to  a  certificate  of  title  for  the  same 

«Mrtifu»te  of  ij^  1;^^  Form  B  in  the  Second  Schedule,  or  as  near  thereto  as  the  nature  of 

the  interest  will  permit.     But  no  certificate  of  title  shall  issue  for  any 

undefined  interest.   {Sharpe  v.  Hadley^  3 ;  Feaiherstone  v.  Hanlon^  4 ;  Pannan 

V.  Pannan,  18  ;  Ohomley  v.  Mrehrace,  21 ;  House  v.  O'Farrell,  51 ;  re  Hat/ton^ 

67  ;  Waeson  v.  Watson,  93 ;  Hall  v.  Hall,  98  ;  Fitzgerald  v.  Archer,  101 ; 
Kirkham  t.  Carpenter,  \\1\  ex  parte  The  Mutual  Trust  Company,  117 ;  Jones 
V.  Jones,  134 ;  Smith  v.  Davy,  136 ;  Miller  v.  Morrissey,  181 ;  Stevens  v. 
Williams,  186 ;  re  John  Eaton,  194 ;  Robertson  v.  Keith,  195 ;  Formby  v. 
Adelaide  Corp.,  199 ;  Miller  t.  Morrissey,  214 ;  Wilkinson  v.  Brown,  215.) 

Bxiating  in-  59.  The  Bogistrar  shall  note  upon  such  certificate,  in  such  manner  as 

tobJ'S^  to  preserye  their  priority,  the  memorials  of  all  unsatisfied  mortgages,  leases, 
in  oertifloftto  and  other  estates  and  interests,  outstanding  or  otherwise,  to  which  the  land 
is  subject  at  the  time  of  issuing  such  certificate ;  and,  in  case  of  a  certificate 
issued  to  a  minor,  or  person  under  other  legal  disability,  the  Bc^strar  shall, 
in  such  certificate,  state  the  particulars  of  such  disability  so  rar  as  he  has 
notice  or  knowledge  thereof. 

Oertiiiofttat  60.  Every  certificate  issued  pursuant  to  any  dealing  under  this  Act 

d^2^^     shall  bear  even  date  with  the  registration  of  such  dealing,  unless  such 

dealing  shall  have  been  originally  entered  on  the  Provisional  Begister,  in 

which  case  the  certificate  shall  bear  even  date  with  the  registration  of  the 

Crown    grant,  or  with  the  date  of  reception  by  the  Eegistrar  of  the 

G-ovemor's  wairant  for  issue  of  a  certificate  in  lieu  of  grant,  as  the  case 

And  may  be  may  be.    A  certificate  of  title  issued  in  the  name  of  a  registered  proprietor 

'°**'^***^    in  lieu  of  a  cancelled  certificate  may  be  expressed  to  take  effect  as  from  the 

date  of  the  certificate  originally  issued  to  such  proprietor  in  respect  of  the 

same  estate  or  interest. 

How  memo.  61.  Whenever  any  easement  or  incorporeal  right,  other  than  an 
mratU) bT"  aiJiD^^y  ^^  rent-charge  in  or  over  any  land  under  this  Act, is  created  for  the 
reooided  purpose  of  being  annexed  to,  or  used  and  enjoyed  together  with,  other  land 
under  this  Act,  the  Begistrar  shall  enter  a  memorial  of  the  instrument 
creating  such  easement  or  incorporeal  right  upoki  the  grant  or  certificate  of 
title  of  such  other  land,  and  such  memorial  shall  as  from  the  date  of  entry 
thereof,  have  the  effect  of  including  such  easement  in  such  grant  or 
certificate  of  title,  as  appurtenant  to  the  land  therein  described.  (Jones  t. 
Park,  81 ;  Anderson  v.  Maori  Hill  Boro\  103, 124.  N.  43 ;  Q.  61-51,  85-9, 
77,  28;  S.  81 ;  T.  62-43 ;  V.  85-41.) 

Tenentoin  Q2.  When  two  or  more  persons  are  entitled  as  tenants  in  common  to 

entitled  to    Undivided  shares  in  any  land,  each  such  person  shall  be  entitled  to  receive 

J^^JJj^^'*^ a  separate  certificate  tor  his  undivided  share:     Provided  that  tenants  in 

common  shall  not  be  bound  to  take  separate  certificates  unless  and  until 

they  shall  require  to  make  separate  dealings  with  their  respective  interesta. 

ilks  parte  Locke,  48.    N.  86 ;  Q.  51,  92  j  T.  62-87,  86.16 ;  V.  664i4.) 
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63.  The  Begifltrar  shall  not  bd  bound  to  issne  a  certificate  of  title  npon  issue  of  oer- 
any  application  in  respect  of  which  notice  is  hereby  required  to  be  given  by  Sf^SSiSS 
adrertisement  until  after  the  expiration  of  fourteen  days  from  the  time  for  fourteen 
limited  in  such  advertisement.  t!Si'<^t^' 

64.  If  any  certificate,  whether  on  the  first  bringing  of  land  under  this  Certmoate 
Act  or  otherwise,  shall  be  issued  in  the  name  of  a  person  who  shall  have  Jow  wioogh 
previously  died,  such  certificate  shall  not  be  void,  but  the  land  comprised  ^a«d  in 
therein  shall  devolve  in  like  manner  as  if  such  certificate  had  been  issued  Sl^leMMMd 
immediately  prior  to  such  death.     (T.  62-12-7.) 

65.  Every  certificate  of  title  duly  authenticated  under  the  hand  and  Oertmoateto 
seal  of  the  Begistrar  shall  be  received  in  all  Courts  of  law  and  equity  as  of  pnpri^ 
evidence  of  the  particulars  therein  set  forth  or  indorsed  thereon,  and  of  torrfiip 
their  being  entered  in  the  Begister,  and  shall  unless  the  contrary  be  proved 

by  production  of  the  Eegister,  or  a  certified  copy  thereof,  be  conclusive 
eridence  that  the  person  named  in  such  certificate  of  title,  or  in  any  entry 
thereon,  as  seized  of  or  as  taking  estate  or  interest  in  the  land  therein 
described,  is  seized  or  possessed  of  such  land  for  the  estate  or  interest 
therein  specified  as  from  the  date  of  such  certificate  or  as  from  the  date 
from  which  the  same  is  expressed  to  take  effect,  and  that  the  properly 
comprised  in  such  certificate  has  been  duly  brought  under  this  Act.  (N. 
33;  Q.  61-122 ;  S.  80 ;  T.  62-83  ;  V.  78-2.) 

66.  No  certificate  of  title  shall  be  impeached  or  defeasible  on  the  ground  Certifioftte 
of  want  of  notice  or  of  insufficient  notice  of  the  application  to  bring  the  land  ^p^hed 
therein  described  under  this  Act,  or  on  account  of  any  error,  omission,  or 
informality  in  such  application  or  in  the  proceedings  pursuant  thereto. 

67.  Any  certificate  of  title  issued  upon  the  first  bringing  of  land  under  cwtifloftte 
this  Act,  and  every  certificate  of  title  issued  in  respect  of  the  same  land,  or  J^^gJJ? 
any  part  thereof,  to  any  person  claiming  or  deriving  title  under  or  through 

the  applicant  proprietor,  shall  be  void  as  against  the  title  of  any  person 
adversely  in  actual  occupation  of  and  rightfully  entitled  to  such  land,  or 
any  part  thereof,  at  the  tune  when  such  land  was  so  brought  under  this  Act, 
and  continuing  in  such  occupation  at  the  time  of  any  subsequent  certificate 
of  title  being  issued  in  respect  of  the  said  land ;  but  every  such  certificate 
shall  be  as  valid  and  effectual  against  the  title  of  any  other  person  as  if  such 
adverse  occupation  did  not  exist.     (S.  69-6 ;  T.  62-185.) 

68.  The  Begistrar  may,  upon  such  evidence  as  shall  appear  to  him  suffi-  Errors  in 
cient,  subject  to  any  regulations  under  this  Act,  correct  errors  and  supply  ^*^'"?3 
omissions  in  certificates  of  title  or  in  the  Begister,  or  in  any  entry  therein,      ^^^^ 
and  may  call  in  the  outstanding  instrument  of  title  for  that  purpose.  (8harpe 

V.  Badfey,  3 ;  ex-parte  Bighy,  77 ;  Campbell  v.  Jarretty  96 ;  Ashley  v.  Ooohy 
137  i  RaiseU  v.  Colonial  Bank,  138.  N.  11,  4  ;  Q.  61, 11, 4 ;  S.  220-4 ;  T. 
62, 11,  4 ;  V.  66-129.) 

69*  In  case  it  shall  appear  to  the  satisfaction  of  the  Begistrar  that  any  Holder  of 
certificate  of  title  or  other  instrument  had  been  issued  in  error,  or  contains  JS^ed* 
any  misdescription  of  land  or  of  boundaries,  or  that  any  entry  or  indorsement  ^^^ 
has  been  made  in  error,  or  that  any  grant,  certificate,  instrument  entry  or  error,  or 
indorsement  has  been  fraudulently  or  wrongfully  obtained  or  is  fraudulently  J^JJ^i"^ 
or  wrongfully  retained,  he  may  require  the  i)erson  to  whom  such  grant,  m»T  be »- 
certificate  or  instrument  so  issued,  or  by  whom  it  is  retained,  to  deliver  up  2SSS^  it 
the  same  for  the  purpose  of  being  cancelled  or  corrected,  as  the  case 
may  require.       (Sharpe  v.    Radley,  3  ;  Patten  v.  Thomson^   74 ;   Brady  v. 
Brady,  76  ;  CMtholm  v.  Capper,  96.      N.  126  j  T.  62, 116, 186.) 
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In  default.  70.  Ih  caso  such  person  shall  refuse  or  neglect  to  comply  with  such 

SJJ^tT""  request,   or  cannot  be  found,  the  Registrar  may  apply  to  a  Judge  of  the 

Supreme      Supreme  Court  to  issue  a  summons  for  such  person  to  appear  before  such 

^^^  Court  or   Judge  and  show  cause  why   such  grant,  certificate,    or    other 

instrument  should  not  be  delivered  up  as  aforesaid ;  and,  if  such  person 

when  served  with  such  summons  shall  neglect  or  refuse  to  attend    oefore 

such  Judge  or  Court  at  the  time  therein  appointed,  such  Judge  may  issue  a 

warrant  authorising  and  directing  the  person  so  summoned  to  be  apprehended 

and    brought    before  a  Judge  of  toe  Supreme  Court  for  examination. 

(Campbell  y.  Jarretty  96 ;    Chisholm  v.   Coppery  86*;    Stockdale  v.  Hamilton^ 

154 ;  De  Lissa  v.  Coleman,  207.) 

Person  re-  71,  TJpou  the  appoarauce  before  the  Court  or  Judge  of  any  person 

suS-ender     summoucd  or  brought  up  by  virtue  of  a  warrant  as  aforesaid,  the  Court  or 

^ti^l^^'  "^^^^^  °^*y  examine  such  person  upon  oath,  and,  in  case  the  same  shall  seem 

prison         proper,  may  order  such  person  to  deliver  up  such  grant,  certificate  of  title, 

or  other  instrument  as  aforesaid,  and  upon  refusal  or  neglect  by  such  person 

to  comply  with  such  order,  may  commit  such  person  to  any  convenient 

prison.     (S.  61 ;  T.  62,  131 ;  V.  m,  182.) 

Court  maj  72.  In  such  cas6,  or  in  case  such  person  shall  have  absconded,  so  that 

certifioSeto  summous  caunot  be  served  upon  him,  the  Registrar  shall,  if  the  circumstances 
iuae  of  the  case  require  it,  issue  to  the  proprietor  of  the  said  land  such  certificate 

of  title  or  other  instrument  as  is  herein  provided  to  be  issued  in  the  case 
of  any  grant  or  certificate  of  title  beinc^  lost,  mislaid,  or  destroy^,  and  shall 
enter  in  the  Seg^ister  notice  of  the  issumg  of  such  certificate  of  title  or  other 
instrument,  and  the  circumstances  under  which  the  same  was  issued,  and 
such  other  particulars  as  he  may  deem  necessary.  (Q.  61-31, 60 ;  S.  48-60 ; 
T.  62-137;  V.  66-183.) 

SSS?fSSer  ''^^^  ^P^^  *^®  recovery  of  any  land,  estate,  or  interest  by  any  proceed- 
certificate  of  in  g  in  auv  Court  from  tne  person  registered  as  proprietor  thereof,  the 
cMwUed*  Court  or  Judge,  in  any  case  in  which  such  proceeding  is  not  expressly 
barred,  may  direct  the  Registrar  to  cancel  any  certificate  of  title  or  other 
instrument,  or  any  entry  or  memorial  in  the  Register  relating  to  such  land, 
and  to  substitute  such  certificate  of  title  or  entry  as  the  circumstances  of 
the  case  may  require,  and  the  Registrar  shall  give  effect  to  such  order 
accordingly.  {Be  Wm,  Biggs,  69.  N.  44 ;  Q.  77-28 ;  S.  61,  98  ;  T. 
62,  138;  v.  66-62.) 

Proprietor  74.  Upou  the  application  of  the  registered  proprietor  of  land  held 

sL^Jie^ei^ifi.  uudor  separate  grants  or  certificates  of  title,  or  under  one  grant  or  certificate, 
of  Mveraj"*  the  Registrar  may  issue  to  such  proprietor  a  single  certificate  of  title  for  the 
whole  of  such  land,  or  several  certificates,  each  containing  portion  of  such 
land,  so  far  as  the  same  may  be  done  consistently  with  any  regulations  for 
the  time  being  in  force ;  and  upon  issuing  any  such  certificate  the  Registrar 
shall  cancel  the  grant  or  previous  certificate,  and  shall  note  thereupon  a 
reference  to  the  certificate  of  title  issued  in  lieu  thereof.  (N.  97;  T. 
62-99.) 

SS^Tm^e  76.  In  the  event  of  any  grant  or  certificate  of  title  being  lost,  mislaid, 
in  ease  of  or  destroyed,  the  registered  proprietor  together  with  other  persons,  if  any, 
^^li  having  any  knowledge  of  the  circumstances,  may  make  a  statutory  declaration 
oertifioate  stating  the  facts  of  the  case,  the  names  and  descriptions  of  the  registered 
owners,  and  the  particulars  of  all  mortgages,  incumbrances,  or  other  matters 
affecting  such  land  and  the  title  thereto,  to  tiie  best  of  declarant's  knowledge 
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and  belief.    The  Begistrar,  if  satisfied  as  to  the  truth  of  such  declaration,  ProTisionai 
may  issue  a  proyisional  certificate  of  title,  which  provisional  certificate  shall  JJI^^?** 
contain  an  exact  copy  of  the  original  grant  or  certificate  and  of  every  iamed 
memorandum  and  indorsement  thereon,  and  shall  also  contain  a  statement 
of  the  circumstances  under  which  such  provisional  certificate  is  issued ; 
and  the  Eegistrar  shall  at  the  same  time  enter  in  the  Eegister  notice  of  the 
issuing  of  such  provisional  certificate  and  the  date  thereof,  and  the  circum- 
stances under  which  it  was  issued.      The  Begistrar  before  issuing  such 
provisional  certificate  shall  give  at  least  fourteen  days'  notice  of  his  intention 
80  to  do  in  the  OazeiU  and  in  at  least  one  newspaper  published  in  the 
Colony.    Such  provisional  certificate  shall  be  available  for  all  purposes  and  Bffeot  of 
uses  for  which  the  grant  or  certificate  of  title  so  lost  or  mislaid  would  S^,lSf 
have  been  available,  and  as  valid  to  all  intents  as  such  lost  grant  or  certifi- 
cate.     (N.98  ;  Q.  61-117  ;  S.  79  j  T.  62,  100 ;  V.  85-60.) 

Tbansfebs. 

76.  When  land  under  this  Act,  or  any  estate  or  interest  therein,  is  Traaafer  i^y 
intended  to  be  transferred,  or  any  right  of  way  or  other  easement  is  intended  prop^J^, 
to  be  created,  the  registered  proprietor  may  execute  for  the  purpose  of  ^o''  ©ff«ot©d 
reristration    a  memorandum   of  transfer  in  the  Form  C  in  tne   Second 
Schedule,  which  memorandum  shall,  for  description  of  the  land  intended  to 
be  dealt  with,  refer  to  the  proper  folium  of  the  Eegister,  with  such  further 
description  as  may  be  necessary,  and  shall  contain  a  precise  statement  of 
the  estate  or  interest  intended  to  be  transferred  or  created.      {Bailey  v. 
ChrUp,  64 ;  ex  parte  Mnlay,  65  ;  UAlbrdyhill  v.  D'Alhrdyhill  82 ;   Massett, 
V.  Colonial  Bank,  139 ;  Kelly  v.  Fuller,  139  ;  Formby  r.  Adelaide  Corporation, 
199  ;  Fakner  v.  Andrews,  146.     V.  42  ;  Q.  61-48  ;  S.  96  ;  T.  62-42,  86-137  ; 
V.  66,  67.) 

77-  If  any  memorandum  of  transfer  purports  to  transfer  the  whole  of  Now  oortm- 
the  land  described  in  a  grant  or  certificate  of  title  for  all  the  estate  and  SiJfe^Si?"^ 
interest  therein  of  any  registered  proprietor,  it  shall  not  be  necessary  for  neoeaawy  if 
the  Eegistrar  to  cancel  such  grant  or  certificate,  but  the  memorial  of  such  tn^enc^ 
transfer  indorsed  on  such  grant  or  certificate  shall  be  as  good  evidence  that 
the  transferee  named  in  such  memorial  is  seized  of  all  the  estate  and  interest 
in  the  said  land  of  the  person  whose  interest  is  expressed  to  be  transferred, 
subject  as  in  such  grant  or  certificate  mentioned  or  thereon  endorsed  as  if  a 
certificate  of  title  had  been  issued  for  the  same  in  the  name  of  the  transferee. 
(T.  86-12.) 

78.  If  the  transfer  purports  to  transfer  an  estate  of  freehold  in  pes-  Certmcate 
session,  not  being  a  lease  for  a  life  or  lives  in  part  of  the  land  described  in  ^u^*^" 
any  grant  or  certificate,  the  transferor  shall  surrender  such  grant  or  certifi-  *^|^2^^/ 
cate  to  the  Begistrar,  and  the  indorsement  thereon  by  the  Eegistrar  of  a  E^d  onij 
memorial  of  such  transfer  shall  have  the  efiect  of  cancelling  such  grant  or 
certificate  so  far  as  relates  to  the  land  transferred.     (Be  Wm,  Bigga,  69.  N. 
44;  Q.  77-28  ;  S.  61-98  ;  T.  62-138  ;  V.  66-62.) 

70.  The  Eegistrar,  upon  cancelling  any  grant  or  certificate  by  indorse-  Newcertifl- 
ment  as  aforesaid,  shall  issue  to  the  transferee  a  certificate  of  title  to  the  Sioi^or* 
land  transferred,  and  shall  retain  the  partially-cancelled  grant  or  certificate,  p<*'*^JV, 
and  when  required  hj  any  person  entitled  thereto  shall  issue  to  such  person  Sdfor 
a  certificate  of  titie  for  the  untransf erred  balance  of  the  land,  or  for  any  b«i«w» 
portion  thereof.    (Neill  v.  Lindsay ^  94  ;  re  Woods,  96.) 
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only 


Implied 
covenant  in 
transfer  of 
equity  of 
redemption 


80.  The  registered  proprietor  of  land  under  this  Act — May  transfer 
such  land  to  his  wife,  or,  If  a  married  woman,  may  make  such  transfer  to  her 
husband,  or.  May  make  a  transfer  to  himself  jointly  with  any  other  person 
or  persons,  and  Create  or  execute  any  powers  of  appointment,  or  limit  any 
estates,  whether  by  remainder  or  in  reversion,  and  whether  contingent  or 
otherwise,  and  for  that  purpose  may  modify  or  alter  any  form  of  transfer 
hereby  prescribed.  In  case  of  the  limitation  of  successive  interests  as  Afore- 
said the  Begistrar  shall  cancel  the  grant  or  certificate  evidencing  the  title  of 
the  transferor,  and  shall  issue  a  certificate  in  the  name  of  the  person  entitled 
to  the  freehold  estate  in  possession  for  such  estate  as  he  is  entitled  to,  and 
the  persons  successively  entitled  in  reversion  or  remainder  shall  be  entitled 
to  be  registered  by  virtue  of  the  limitations  in  their  favour  in  such  instru- 
ment expressed,  and  each  such  person  upon  his  estate  becoming  vested  in 
possession  shall  be  entitled  to  a  certincate  of  title  for  the  same.  {Be 
jKnapman,  41  ;  Ota^o  Harbour  Board  v.  Bpeddingy  165.) 

81.  In  every  transfer  of  land  subject  to  a  mortgage  there  shall  be 
implied  a  covenant  on  the  part  of  the  transferee  to  and  with  the  transferor 
to  pay  the  interest  or  other  payments  thereafter  to  become  due  by  virtue  of 
such  mortgage  at  the  time  and  in  manner  therein  specified  for  payment 
thereof  and  to  pay  the  principal  sum  when  and  as  the  same  shall  become  due, 
and  to  keep  harmless  and  indemnified  the  transferor  in  respect  of  such  pay- 
ments, and  in  respect  of  all  liability  on  account  of  the  future  observance  of 
the  covenants  ana  conditions  on  the  part  of  the  transferor  in  such  mortgage 
expressed  or  implied. 

82.  A  registered  mortgage  or  lease  may  be  transferred  by  memorandum 
of  transfer  as  aforesaid,  or  by  an  instrument  in  the  Form  Q-  of  the  Second 
Schedule,  which  instrument  may  be  endorsed  upon  the  memorandum  of 
mortgage  or  lease,  and  upon  sucn  memorandum  of  transfer  or  other  instru- 
ment being  registered  the  estate  or  interest  of  the  transferor  as  set  forth  in 
such  instrument  with  all  rights,  powers,  and  privileges  thereto  belonging 
or  appertaining,  shall  pass  to  the  transferee.  (N.  107 ;  S.  152  ;  T.  62-83- 
64.) 

83.  Such  transferee  shall  thereupon  become  subject  to  and  liable  for 
all  and  every  the  same  requirements  and  liabilities  to  which  he  would  have 
been  subject  and  liable  if  named  in  such  instrument  originally  as  mortgagee 
or  lessee  of  such  land,  estate,  or  interest ;  and  by  virtue  of  every  sucb 
transfer  as  is  hereinbefore  mentioned  the  right  to  sue  upon  any  memorandum 
of  mortgage  or  other  instrument,  and  to  recover  any  aebt,  sum  of  money, 
annuity,  or  damages  thereunder  (notwithstanding  the  same  may  be  deemed 
or  held  to  constitute  a  chose  in  action) ,  and  all  interest  in  any  such  debt, 
sum  of  money,  annuity,  or  damages,  shall  be  transferred  so  as  to  vest  tbe 
same  at  law  as  well  as  in  equity  in  the  transferee  thereof.  Provided  always 
that  nothing  herein  contained  shaU  prevent  a  court  of  competent  jurisdic- 
tion from  giving  effect  to  any  trusts  affecting  the  said  debt,  sum  of  money, 
annuity,  or  damages  in  case  the  transferee  shaU  hold  the  same  as  a  trustee 

•       for  any  other  person.     (Q.  61-65,66  /  S.  152  ;  T.  62, 63, 64  ;  N.  48). 

Implied    ,  84.  In  every  transfer  of  a  lease  as  aforesaid  there  shall  be  implied  a 

toSi^  of  "*  covenant  by  and  on  the  part  of  the  transferee  with  the  transferor  that  the 
transferee  will  thenceforth  pay  the  rent  by  the  said  lease  reserved,  and  per- 
form and  observe  all  the  covenants  in  the  said  lease  expressed  or  impliea  on 
the  part  of  the  lessee  to  be  observed  and  performed ;  and  will  indemnify  &nd 
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keep  burmless  the  transferor  and  his  representatives  from  and  against  all 
actions,  suits,  claims,  and  expenses  in  respect  of  the  non-payment  of  such 
rent,  or  the  breach  or  non-obsenrance  of  such  covenants  or  any  of  them. 

85.  Whenever  any  order  shall  be  made  by  any  Court  of  competent  Memonm- 
jorisdiction  vesting  any  estate  or  interest  under  this  Act  in  any  person,  the  ofco^'^^' 
fiegistrar,  upon  bemg  served  with  an  office  copv  of  such  order,  shall  enter  a  ▼•^ing    . 
memorandum  thereof  in  the  Eegister,  and  on  the  outstanding  instrument  of  tereat  to'be' 
title,  and  until  such  entrv  shall  be  made  the  said  order  shall  have  no  effect  in  ^^**° 
Testing  or  transferring  the  said  estate  or  interest.  ^^ 

Leases. 

86.  When  any  land  under  this  Act  is  intended  to  be  leased  or  demised  l«um^ 
for  a  life  or  lives,  or  for  any  term  not  less  than  three  years,  the  proprietor  ^'^^ 

^  ahall  execute  a  memorandum  of  lease  in  the  Form  D  in  the  Second  Schedulo, 
and  such  instrument  shall,  for  description  of  the  land  intended  to  be  dealt  with, 
refer  to  the  grant  or  certificate  of  title,  or  shall  give  such  other  description 
as  may  be  necessary.  (Ex  parte  Bond^  89  ;  Smith  v.  Bavy^  135  ;  Ettershank 
T.  The  Queen,  153  ;  Wilton  v.  King,  166 ;  Buckettv,  Ehohbe,  167-168.  S.  116 ; 
V.66,  76.) 

87.  A  right  for  or  covenant  by  the  lessee  to  purchase  the  land  may  be  ^.**J^*''^' 
stipulated  in  a  memorandum  of  lease ;  and  in  case  the  leasee  shall  pay  the  ^^  ^^* 
purchase-money,  and  otherwise  observe  his  covenants  expressed  and  implied, 

m  snch  instrument,  the  lessor  shall  be  bound  to  execute  a  memorandum  of 

transfer,  and  to  perform  all  other  necessary  acts  for  the  purpose  of  trans- 

I     f erring  to  the  lessee  the  said  lands  and  the  fee-simple  thereoi.     (Be  Olarh 

0  and  Eanley,  69-9     Q.  61-53.)  L««M»not 

1  88.  No  lease  of  mortgaged  or  incumbered  land  shall  be  binding  upon  binding  on 
tbe  mortgagee  except  so  far  as  such  mortgagee  shall  have  consented  thereto.  ^^^^ 

89.  The  surrender  of  a  lease  by  aereemeiit  between  the  parties  may  be  ^^'^'^^ 
effected  by  indorsing  thereon  the  word  "  surrendered,"  and  such  indorse-  ofSaro  *'• 
ment,  if  signed  by  aU  necessary  parties  and  attested,  shall  be  noted  on  the 
Register  and  on  the  outstanding  certificate  of  title,  and  shall  thereupon 
operate  to  vest  aU  the  estate  and  interest  of  the  lessee  in  the  person  entitled 

to  the  reversion.  But  no  lease  subject  to  mortgage  or  underlease  shall  be 
mrrendered  without  the  consent  of  the  mortgagee  or  sub-lessee.  (Kearton  v. 
Biehardion,  125.     N.  50 ;  Q.  54,  61 ;  S.  92,  120 ;  T.  48,  62  ;  V.  66-82.)  • 

90.  In  every  memorandum  of  lease  there  shall  be  implied  the  following  impUed 
corenants  against  the  lessee,  that  is  to  say, — (1)  That  he  will  pay  the  rent  ooTenmtaon 
thereby  reserved  at  the  times  therein  mentioned,  and  all  rates  and  taxes  ^*^°  ^*"** 
wliich  may  be  payable  in  respect  of  the  demised  property  during  the  con- 
tinuance of  the  lease ;     (2)  That  he  will  keep  and  yield  up  the  demised 
property  in  good  and  tenantable  repair.     (N.  51 ;  Q.  61-70 ;  S.  124  j  T.  62- 
49;  V.  66-77.) 

9L  In  every  memorandum  of  lease  there  shall  also  be  implied  the  j^^y^^ 
following  powers  in  the  lessor,  that  is  to  say  : — (1)  That  he  may,  by  himself  covenants  on 
or  bis  agents,  at  all  reasonable  times,  enter  upon  the  demised  property  and  p*^**^ '<*8^' 
^  the  state  of  repair  thereof,  and  may  serve  upon  the  lessee,  or  leave  at 
iis  last  or  usual  place  of  abode  in  the  colonv  or  upon  the  demised  property, 
»  notice  in  writing  of  any  defect,  requiring  him,  within  a  reasonable  time  to 
fcefterein  prescribed,  to  repair  the  same ;     (2)  That  in  case  the  rent  or  any 

a  thereof  shall  be  in  arrear  for  the  space  of  six  months,  although  no  formal 
nd  for  payment  shall  have  been  made,  or  in  case  default  shall  be  made  in 
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the  fulfilment  or  obseryance  of  any  covenant  or  condition,  whether  expressed 
or  implied,  in  such  lease  on  the  part  of  the  lessee,  and  shall  be  continued  for 
the  space  of  six  months,  or  in  case  the  repairs  required  by  such  notice  as 
aforesaid  shall  not  hare  been  completed  within  the  time  therein  specified, 
such  lessor  may  re-enter  upon  ana  take  possession  of  such  demised  premises. 
(N.  61 ;  S.  125-2  ;  T.  62-60.) 

B<M»ntr7  by         92.  In  caso  of  re-entry  and  recovery  of  possession  of  any  leasehold 
lessor  premises,  either  by  process  of  Jaw  or  by  exercise  of  any  power  of  re-entry  in 

the  lease  contained  or  implied,  the  Registrar  shall,  upon  proof  to  his  satis- 
faction of  such  re-entry,  and  of  actual  recovery  of  possession,  notify  such 
re-entry  upon  the  Eegister  and  upon  the  outstanding  instrument  of  title,  if 
produced  to  him  for  tnat  purpose.  And  the  estate  of  the  lessee,  and  of 
every  person  claiming  through  or  under  him,  shall  thereupon  cease  and  deter- 
mine, but  without  releasing  him  or  them  from  liability  in  respect  of  the 
breach  or  non-observance  of  any  covenant  or  condition  in  such  lease  con- 
tained or  implied:  Provided  that  unless  such  re-entry  and  recovery  of 
possession  has  been  by  formal  process  of  law,  the  Eegistrar  shall  require 
notice  of  application  to  register  the  same  to  be  served  on  all  persons,  inter- 
ested under  the  lease,  or,  failing  such  notice,  shall  give  at  least  one  calendar 
month's  notice  of  such  application  by  publication  in  the  Oazefte,  and  in  some 
newspaper  published  in  the  district,  before  making  any  entry  upon  the 
Eegister.  {Buehnall  v.  Beid,  145.  N.  51 ;  Q.  61,  71;  T.  62-50;  V.  66- 
77  ;  8.  125,  126.) 

M0BTGA.OES. 
MortgMM,  93.  Whenever  any  estate  or  interest  under  this  Act  is  intended  to  be 

form  of  charged  with  or  made  security  for  payment  of  any  money  the  registered 
proprietor  shall  execute  a  memorandum  in  the  Form  E  or  F  in  in  the  Second 
Schedule  as  may  be  applicable  to  the  case,  and  every  such  instrument  shall 
contain  a  precise  statement  of  the  estate  or  interest  intended  to  be  charged, 
and  shall,  for  description  of  the  land,  refer  to  the  proper  folium  of  the 
Eegister,  and  shall  give  such  other  description  as  may  be  necessary. 
(Ohomle^Y,  Firebrace^  21 ;  Bumev,  Stewarty  28  ;  Barkery.  Weld,  31 ;  Jellicoe 
.V.  Wellington  Loan  Co.,  50 ;  Beg,  v.  Tideman,  99 ;  B099  v.  McNeil,  118 ; 
Manning  v.  Groisman,  127  ;  Shackell  v.  Lindsay,  174 ;  St.  George  v.  Burnett, 
175.     Q.  61-3,  60  ;  S.  128  ;  T.  86-17.) 

tiSl^SaS  ®^'  '^  mortgage  under  this  Act  shall  have  effect  as  security,  but  shall 
seowityon^  uot  Operate  as  a  transfer  of  the  estate  or  interest  so  charged.  In  case  of  a 
mortgage  bv  a  mortgagee  of  his  estate  or  interest  in  a  mortgage,  the  person 
in  whose  favour  such  charge  is  created  shall  be  deemed  the  transferee 
of  such  estate  or  interest,  and  shall  have  all  rights  and  powers  as  such,  sub- 
ject to  the  provisioes  and  conditions  expressed  in  such  sub-mortgage,  or 
implied  therein  by  virtue  hereof.  {See  note  to  See.  92,  ante). 
impUed  95.  In    every  mortgage  of  land  there  shall  be  implied   against    the 

Pftrtofmort-  mortgagor  a  covenant  that  he  will  repair  and  keep  in  repair  all  buildings  or 
8^**'  other  improvements  erected  and  made  upon  such  land,  and  that  the  mortgagee 

may  at  all  convenient  times,  until  such  mortgage  be  redeemed,  be  at  liberty, 
with  or  without  surveyors  or  others,  to  enter  into  and  upon  such  land,  to  view 
and  inspect  the  state  of  repair  of  such  buildings  or  improvements. 
Mortgagee  96.  The  mortgagee,  upon  default  of  payment  of  the  principal  gnm, 

dSJiSt  enter  interest,  annuity,  or  rent-cnarge  secured  by  any  mortgage,  or  of  any   part 
into  posses-  thereof,  may  enter  into  possession  of  the  mortgaged  land  by  receiving  the 
rents  and  profits  thereof,  or,  in  case  the  mortgagor  himself  shall  be  in 
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oecapatioii  of  the  mori^aged  premises,  may  distraiii  and  sell  the  goods  and 
chattels  of  such  mortgagor  in  and  upon  the  said  premises,  and  ma^  retain  out 
of  the  proceeds  thereof  the  moneys  which  shall  be  so  in  arrear,  with  all  costs 
and  expenses  of  such  distress  and  sale,  or  may  bring  an  action  for  possession 
of  the  said  land  either  before  or  after  entering  into  the  receipt  of  the  rents 
and  profits  thereof  or  making  any  distress  as  iSoresaid,  and  either  before  or 
after  any  sale  of  such  land  shall  be  effected  under  the  power  of  sale  given  or 
implied  in  his  mortgage.  (Harvey  y.  Inglis^  28a  ;  re  Wm,  Field,  59e  ;  Jone9 
▼.  Selliekf  78 ;  Be^.  y.  Tideman,  99  ;  Van  Damme  y.  Bloxam^  105 ;  Delaney  y. 
SandhuTit  Building  Society,  179.) 

97*  Besides  his  remedy  against  the  mortgagor,  every  mortgagee  shall  be  Mortingee 
entitled,  after  the  principal  sum,  interest,  annuity,  or  rent-clwirge,  or  any  S^tenlSSt? 
part  thereof  shall  have  become  in  wrrear  for  twenty-one  days,  and  after  the  amoimt 
seven    days  have  elapsed  from  the  date  of  the  application  for  payment  ^    *  '*" 
thereof  to  the  occupier  or  tenant,  to  enter  upon  the  mortgaged  land  and 
distrain  and  sell  the  goods  and  chattels  of  such  occupier  or  tenant,  and  to 
retain  thereout  the  moneys  which  shall  be  so  in  arrear,  and  all  costs  and 
expenses  occasioned  by  such  distress  and  sale  :  Provided  that  no  occupier  or 
tenant  occupying  such  land  shall  be  liable  to  pay  to  any  mortgagee  a  greater 
sum  than  the  amount  of  rent  which,  at  the  time  of  making  such  distress, 
may  be  then  due  from  such  occupier  or  tenant  to  the  mortgagor,  or  to  the 
person  claiming  the  said  land  under  the  mortgagor,  and  any  amount  so  paid 
shall  be  held  to  be  pro  tanto  in  satisfaction  of  such  rent.     (Jellicoe  v.   TFeh 
lingUm  Loan  Oo,,  60  ;  Bon  v.  McNeil,  118  ;    Hart  v.  Stratton,  119.      N.  58, 
59  ;  Q.  61-60,  61  ;  S.  187,  188,  139  ;   T.  62-52,  57,  101  ;   V.  67-2,  66-91. 
See  note  to  See,  96,  ante.) 

98.  In  case  default  be  made  in  payment  of  the  principal  sum,  interest,  ^^^^^l 
annuity  or  rent-charge,  or  any  part  thereof  secured  by  any  mortgi^e  under  mortgagor 
this  Act,  or  in  the  observance  of  any  covenant  expressed  or  imphed  in  any  ^^ii^er 
sndi  mortgage,  and  such  default  be  continued  for  the  space  of  one  month,  or  d«f»^t 
for  such  other  period  of  time  as  may  therein  for  that  purpose  be  expressly 
limited,  the  mortgagee  mAj  give  to  the  mortgagor  notice  in  writing  to  pay 
the  money  then  due  or  owing  on  such  mortgage,  or  to  observe  the  covenants 
therein  expressed  or  implied,  as  the  case  may  be,  and  that  the  power  of  sale 
will  be  exercised  if  sucn  default  be  continued,  or  may  leave  such  notice  on 
the  land  intended  to  be  sold,  or  at  the  usual  or  last  known  place  of  abode  in 
the  colony  of  the  mortgagor.      (Buchett  v.  Knohhe,  1 67  ;   Boms  v.   Victoria 
Permanent  Bmldi/ng  Society,  1^0.     N.  56  ;    Q.   61-57;    S.   133  ;  T.   62-54; 
V.  85-44.) 

99*  After  such  default  in  payment  or  in  observance  of  covenants  con-  Power  of 
tinning  for  the  further  space  of  one  month  from  the  date  of  service  of  such  Sotted^*"" 
notice,  or  for  such  other  period  as  may  in  such  instrument  be  for  that 
purpose  limited,  such  mortgagee  is  hereby  authorised  and  empowered  to  sell 
the  estate  or  interest  so  mortgaged,  or  any  part  thereof,  either  altogether  or 
inlets  by  public  auction,  or  by  private  contract,  or  partly  by  either  of  such 
modes  oi  sale,  and  subject  to  such  conditions  as  he  may  think  fit,  and  to  buy 
in  and  re-tell  the  same  without  bein^  liable  for  any  loss  occasioned  thereby, 
and  to  make  and  execute  all  such  instruments  as  shall  be  necessary  for 
effecting  the  sale  thereof ;  all  which  sales,  contracts,  matters,  and  things 
herel^  authorised  shall  be  as  valid  and  effectual  as  if  the  mortgagor  had 
made,  done,  or  executed  the  same.    {See  note  to  Sec,  98,  ante.) 

10 
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B«oeiptof  100.  The  receipt  or  receipts  in  writing  of  the  mortgagee  shall  be  a 

JJS^^  suflBcient  discharge  to  the  purcnaser  of  such  land,  estate  or  interest,  or  of 
diaeiiarge  any  portion  thereof,  for  so  much  of  his  purchase-money  as  may  be  thereby 
expressed  to  be  received  ;  and  no  such  purchaser  shall  be  answerable  for  the 
loss,  misapplication,  or  non-application,  or  be  obliged  to  see  to  the  applica- 
tion of  the  purchase  money  by  him  paid,  nor  shall  he  be  concerned  to  inouire 
as  to  the  fact  of  any  default  or  notice  haying  been  made  or  given  as  atore- 
said.     (N.  59  ;  Q.  61-57;  8.  184.) 

AppMeation  IQI.  The  purchase-money  to  arise  from  the  sale  of  any  such  land, 

money  estate,  or  interest,  shall  be  applied — Firstly,  in  payment  of  the  exnenses 
occasioned  by  such  sale  :  Secondly,  in  payment  of  the  moneys  which  may 
then  be  due  or  owing  to  the  mortgagee  :  Thirdly,  in  payment  of  subsequent 
registered  mortgages  or  incumbrances  (if  any)  in  the  order  of  their  priorily  : 
and  the  surplus  (S  any)  shall  be  paid  to  the  mortgagor  as  the  case  may  be. 
(V.  66-86.) 

TnoBferby  102-  TJpon  the  registration  of  any  transfer  executed  by  a  mortgagee 

mortgagee    £^^  ^j^^  purpose  of  such  sale,  the  estate  or  interest  of  the  mortgagor  therein 

expressed  to  be  transferred  shall  pass  to  and  vest  in  the  purchaser,  freed 

and  discharged  from  all  liability  on  account  of  such  mortgage,  or  of  any 

estate,  or  interest  registered  subsequent  thereto. 

Sr^ST*  103.  Any  mortgagee  who  shall  have  become  entitled  uuder  this  Act  to 

^InA       exercise  a  power  of  sale  may  apply  fco  the  Registrar  or  Deputy  Etegistrar  of 

s^Sm  ^'  the  Supreme   Court,  who  shall  be  empowered  to  act  within  the   land 

Court  registration  district  in  which  the  land  inteuded  to  be  sold  is  ujtuated,  to 

v«Hd»tioii    conduct  such  sale.     Every  "Registrar  or  Deputy  Registrar  of  thB  Supreme 

^     **        Court  by  whom  any  land  has  been  sold  under  the  provisions  of  "  The  Land 

Transfer  Act  Amendment  Act,  1880,"  herebv  repealed,  shall  be  deemed  to 

have  been  the  proper  Registrar  to  effect  such  sale.    {8t  George  v.  Burnett^ 

175 ;  Bos9  V.  Victoria  Per.  Btdlding  Society^  180 ;  re  Jos.  Eaton^  194 ;    re 

Thompson  and  Chipps,  27.     S.  141.     See  note  to  Sec,  96,  ante.) 

Sf^SJJ^d  104.  Such  Registrar  or  Deputy  Registrar  of  the  Supreme  Court  shall 

pjjjy^^^^  thereupon  fix  a  convenient  time  (being  within  three  months  and  not  less 
than  fourteen  days  of  such  application)  and  a  convenient  place  for  such  sale, 
and  shall  approve  proper  conditions  of  sale  and  employ  an  auctionoQr,  and 
shall  do  all  other  necessary  acts  for  effectuating  such  sale.  But  no  sale 
shall  be  made  under  this  Act  until  such  Registrar  or  Deputj  Registrar  of 
the  Supreme  Court  shall  have  been  satisfied  that  all  demands  and  notices 
(if  any;  required  bv  this  Act,  or  by  the  terms  of  such  mortgage,  have  been 
given  and  made.  (Pannan  v.  Pannany  16 ;  Kieilvng  v.  Mitchelson,  123.  Q. 
84-2;  S.  16;  T.  62,  81.) 

MortngM  105.  At  any  such  sale  the  mortgagee  may  be  a  bidc^er,  and  may  become 

^iSST®  *^®  purchaser  ot  the  land  or  any  part  thereof,  and,  in  the  event  of  the 
mortgagee  being  declared  the  purchaser,  the  Re^strar  or  Deputy  Registrar 
of  the  Supreme  Court  who  shall  have  conducted  such  sale,  or  his  successor 
in  office,  shall,  on  being  required  so  to  do,  execute  a  transfer  of  the  land 
sold  to  such  mortgagee  or  to  such  person  as  he  shall  direct,  and  such 
transfer  shall  be  expressed  to  be  made  in  exercise  of  such  power  of  sale,  and 
shall  be  signed  by  such  Registrar  or  Deputy  Registrar  of  the  Supreme 
Court,  or  his  successor  in  office,  in  his  own  proper  name,  with  the  addition 
of  bis  official  description.     (See  note  to  Sec.  96,  ante.) 
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106.  On  any  sale  conducted  hj  aBegistrar  or  Deputj  Begistrar  of  FeMtobe 
the  Supreme  Court  there  shall  be  paid  by  the  vendor  a  fee,  on  completion  JjjJ,*^  ^ 
of  the  purchase,  of  a  percentage  on  and  to  be  paid  out  of  the  purchase- 
money  after  the  rate,  where  the  purchase-money  does  not  exceed  two 
hundred  pounds,  of  one  per  centum,  and,  where  the  purchase-money  exceeds 
that  sum,  one  quarter  per  centum  on  the  remainder  of  the  purchase-money, 
bnt  in  no  case  to  exceed  twenty  pounds.  Such  fees  shall  be  paid  to  the 
said  Begistrar  or  Deputy  Begistrar,  and  form  part  of  the  Consolidated 
Fund. 

107*  Every  transfer  made  and  executed  in  favour  of  the  mortgagee  or  BegiitratioB 
by  his  direction  as  aforesaid  may  be  registered  under  this  Act ;  and  upon  <>'*»°^«' 
ffuch  registration  the  land,  or  the  estate  or  interest  of  the  mortgagor  therein 
expressed  to  be  transferred,  shall  vest  in  the  transferee  freed  and  discharged 
from  all  liability  on  account  of  the  mortgage  under  which  such  power  of 
sale  has  been  exercised,  or  of  any  estate  or  interest  registered  subsequent 
thereto.  {Featherstane  v.  Hanim,  4;  MoGlone  v.  Begistrar  of  TitleSy  141. 
See  note  to  Sec,  80,  ante.) 

108.  Upon  the  production  of  any  memorandum  by  indorsement  on  ^^^^|^^' 
the  mortgage  or  otherwise,  signed  by  the  mortgagee  and  duly  attested,  h^r^oted 
discharging  the  land,  estate,  or  interest  from  the  whole  or  part  of  the 
principal  sum  or  annuity  secured,  or  discharging  any  part  of  the  land 
comprised  in  such  mortgage  from  the  whole  or  any  part  of  such  principal 

Bum  or  annuity,  the  Begistrar  shall  make  an  entry  m  the  Bolster  and  on 
the  outstanding  instrument  of  title,  noting  that  such  mortgage  is  discharged 
wholly  or  partially.  Upon  such  entry  being  made,  the  land,  estate,  or 
interest,  mentioned  or  referred  to  in  such  memorandum  shall  cease  to  be 
subject  to  or  liable  for  such  principal  sum  or  annuity,  or  for  the  part  thereof 
noted  in  such  entry  as  discharged.  The  outstanding  duplicate  of  every 
mortgage  wholly  or  partially  discharged  as  aforesaid  shall  be  surrendered  to 
the  Begistrar  to  be  cancelled,  or  part-cancelled,  as  the  case  may  be,  unless 
the  Begistrar  shall  see  reasonable  cause  to  dispense  with  such  surrender. 
(N.  61,  63 ;  Q.  61-67,  63 ;  S.  143, 1,  147  ;  T.  62-59,  61 ;  V.  66-10.  See  note 
to  Sec,  93,  ante. 

109.  In  case  any  mortgagee  shall  be  absent  from  the  colony,  and  ifmortgagee 
there  be  no  person  authorised  to  give  a  receipt  for  the  mortgage-money  at  Joiony,  ™ 
or  after  the  date  appointed  for  the  redemption  of  any  mortgage,  the  moitjigor 
Colonial  Treasurer  may  receive  such  mortgage-money,  with  all  arrears  of  Jhwgemort- 
interest  then  due  thereon,  intrust  for  the  mortgagee  or  other  person  entitled  8»g«Vp»y- 
thereto  ;  and  thereupon  the  interest  upon  such  mortgage  shall  cease  to  run  olSoniai 
or  accrue.     (Patten  v.  Thompson,  74.    See  note  to  Sec.  96,  ante.)  Trearowr 

Upon  presentation  of  the  receipt  of  the  Colonial  Treasurer  for  the 
amount  of  the  said  mortgage-money  and  interest,  the  Begistrar  shall  make 
on  entry  in  the  Begister  discharging  such  mortgage,  stating  the  dav  and 
hour  on  which  such  entry  is  made,  and  such  entry  shall  be  a  valid  discnarge 
for  such  mortgage,  and  shall  have  the  same  force  and  effect  as  is  herein- 
before given  to  a  like  entry  when  made  upon  production  of  the  mortgage 
with  the  receipt  of  the  mortgagee  ;  and  shall  indorse  on  the  grant,  certificate 
of  title,  or  other  instrument  as  aforesaid,  and  also  on  the  memorandum  of 
mortgage,  whenever  those  instruments  shall  be  brought  to  him  for  that 
purpose,  the  several  particulars  hereinbefore  directed  to  be  indorsed  upon 
each  of  such  instruments  respectively.  (N.  63 ;  Q.  61,  64 ;  S.  146 ;  T. 
62-61.) 
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On  death  of         HO,  XJpon  proof  of  the  death  of  the  annuitant,  or  of  the  occurrence 

dSibS^e  of  ^^  *^®  event  or  circumstance  upon  which,  in  accordance  with  the  proyisionfl 

""luity  nwy  of  any  instrument  executed  for  the  purpose   of  securing  an  annuity  or 

•*^'*        continuing  payment,  such  annuity  or  payment  shall  cease  to  be  payable  ; 

and  upon  proof  that  all  arrears   thereof  have  been   paid,  satisfied,  or 

discharged,  the  Eegistrar  shall  make  an  entry  in  the  Segister  of  such 

satisfaction  or  discharge,  and  shall  indorse  the  same  on  the  outstanding 

duplicate  of  title,  if  produced  to  him  for  that  purpose,  and  shall,  if  the  same 

shall  be  surrendered  to  him,  cancel  the  instrument  creating  the  incumbrance. 

(8.  145 ;  T.  62-50 ;  V.  66-100.) . 

to  ha^*^  111.  Every  mortgagee  of  land  under  this  Act  shall,  as  against  the 

remedies  of  mortgagor  and  those  chiiming  through  or  under  him,  if  default  shall  have 

re^orer/of  ^^^  made  in  payment  of  the  interest  or  annual  or  principal  sum  secured 

Srf"Sat*'  ^^  ^^  ^^^  mortgage  or  any  part  thereof  for  the  time  specified  by  this  Act  or 

otherwise  provided   in  such    instrimient,  have  all  the  like  remedies  for 

obtaining  possession  of  the   mortgaged   land  as   are  by  law  given  to  a 

landlord  against  a  lessee  or  tenant  whose  term  is  expired  or  rent  in  arrear. 

(Burne  v.  Stewart,  28 ;  Orai/  v.  Wation,  152 ;  £o89  v.  Victoria  Fermanent 

Building  Society,  180.) 

Kg"?'  112.  No  right  or  recovery  of  possession  by  any  lessor  or  mortgagee  of 

M'^^Menot  Iftnd  under  this  Act  shall  extend  to  bar  the  right  of  any  mortgagee  of  any 
to  be  bwred  lease  or  any  part  thereof  who  shall  not  be  in  possession,  so  as  such  mortgagee 
pay  all  rent  in  arrear,  and  all  costs  and  damages  sustained  by  the  lessor  or 
person  entitled  to  exercise  such  right  of  recoverv,  and  perform  all  the 
covenants  and  agreements  which,  on  tne  part  and  behalf  of  the  first  lessee, 
are  and  ought  to  be  performed.     {See  note  to  Sec,  96,  ante.) 

Mortgftffee  US-  Every  mortgagee  of  leasehold  land  under  the  provisions  of  this 

Jfi^^^  Act,  or  any  person  claiming  the  said  land  as  a  purchaser  or  otherwise  from 

Uabie  to      or  Under  such  mortgagee,  after  entering  into  possession  of  the  said  land,  or 

rrat^'  ^'     the  rents  and  profits  thereof,  shall,  during  such  possession  and  to  tbe  extent 

of  any  rents  and  profits  which  may  be  received  by  him,  become  and  be  subject 

and  be  liable  to  the  lessor  of  the  said  land,  or  toe  person  for  the  time  being 

entitled  to  the  said  lessor's  estate  or  interest  in  the  said  land,  to  the  same 

extent  as  the  lessee  or  tenant  was  subject  to  and  liable  prior  to  such 

mortgagee  or  other  person  entering  into  possession  of  the  said  land  or  the 

rents  and  profits  thereof.  (King  v.  Stuart,  164 ;  re  0*Connell  169.  See  note  to 

Sec,  96,  ante,    N.  59 ;  Q.  61,  62 ;  S.  189 ;  T.  62-58 ;  V.  66-91.) 

toSfS^M-  ^^*  ^^®  mortgagee,  or  first  mortgagee  for  the  time  being,  of  any 

tody  of  ^.''  estate  or  interest  under  this  Act  shall  be  entitled  to  the  possession  of  the 
fSe°*^*^  outstanding  grant,  certificate,  or  other  instrument  of  title,  or  the  same  may 

by  a^eement  be  deposited  with  the  Eegistrar  for  safe  custody  daring  the 

contmuance  of  the  security. 

Penon  TsAlfTSMIBSION. 

nnc^&ni-  115-  Any  person  claiming  to  be  entitled  to  any  estate  or  interest 
^jS^**to"**^  under  this  Act  hj  virtue  of  any  transmission  may  make  application  in 
haTe  Muoe  writing  to  the  Eegistrar  to  have  such  transmission  registered.  (^See  note  to 
"*"**^     Sec,  86,  ante,    Q.  77-81 ;  S.  19  ;  T.  62-3,   86-19 ;  V.  85-60.) 

PartionUn  116.  Such  application  shall  accurately  define  the  estate  or  interest 

^  ^pp^to»^  claimed  by  the  applicant,  and  shall  state,  so  far  as  is  within  the  knowledge 
tion  of  the  applicant,  the  nature  of  every  estate  or  interest  held  by  any  other 
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person  at  law  or  in  equity  affecting  tlie  same,  and  that  he  verily  believes 
nimself  to  be  entitled  to  the  estate  or  interest  in  respect  of  which  he  applies 
to  be  registered  as  proprietor,  and  the  statement  in  such  application  shall 
be  verified  by  the  oath  or  statutory  declaration  of  the  applicant. 

117*   I^  noon  such  application  and  upon  the  evidence  adduced   in  ProoedoM 
support  thereoi  it  shall  appear  to  the  Begistrar  and  Examiner  of  Titles  ^  appiioa- 
ihat  the  applicant  is  entitled  as  alleged,  the  Eegistrar  shall,  with  the  trnu^ 
concurrence  of  such  Examiner,  proceed  to  register  such  transmission.      (N.  ■*<>» 
78-6,  7 ;    S.  176.)      Provided  that  in  case  of  an  application  by  a  person  Trtoamia. 
claiming  by  virtue  of  any  intestacy  or  under  the  will  of  a  deceased  proprietor,  Jf^lJ^^'JjJf" 
tiie  Regis^r  shall,  before  registering  such  transmission,  cause  notice  of  the  of  deoMsed 
application  to  be  published  in  the  Gazette  and  in  one  or  more  newspapers  g^^]^^* 
published  in  the  district,  and  shall  give  such  further  publicitv  to  such  tend 
application  as  the  Begistrar  and  Examiner  shall  direct,  and  shall  in  such 
notice  limit  and  appoint  a  time,  not  less  than  one  month  from  the  date  of 
the  publication  thereof  in  the  Gazette,  upon  or  after  which  the  Begistrar 
may  register  such  transmission.     (Panfum  v.  Pan/nan^  18.)      Such    notice  Saving 
may  be  dispensed  with  in  the  case  of  a  person  claiming  under  any  will  or  J^n^"*" 
intestacy  in  respect  whereof  probate  or  administration  has  been  granted  by  grftntad 
any  Court    of    competent  jurisdiction  within    the  Colony  or  under  any  JJJ^**** 
Buccession  order  issued  by  the  Native  Land  Court.  \ 

118.  Upon   the   registration  of  a   transmission  under  any  will  or  oaTMtmAy 
settlement  the  Begistrar  and  Examiner  of  Titles  may  direct  a  caveat  to  be  Jj  gj^jj^^^ 
entered  by  the  registrar  for  the  protection  of  the  interests  of  persons  benefioiariei 
appearing  by  such  will  or  settlement  to  be  beneficially  interestea  in  the  Sm?r^ 
estate  or  interest  the  subject  of  such  transmission.      {National  Bank  v.  tiemeat 
HaHanal  Mortgage  and  Agency  Oo,,  12  ;  Ohomley  v.  Mrehrace,  21 ;  8t.  George 

▼.  Auetralian  mutual  Provident,  56 ;  St.  George  v.  Burnett,  67.  N.  21 ;  Q. 
61-23  ;  8.  89 ;  T.  62-22.) 

119,  Upon  the  bankruptcy  of  the  registered  proprietor  of  any  lease  Tranimis. 
subject  to  mortgage  under  this  Act  the  Begistrar,  upon  the  application  in  "^^l*?^ 
writing  of  the  mortgagee,  accompanied  by  a  statement  in  writing  signed  by  ^SSi?* 
the  official  assignee  of  the  bankrupt's  estate,  certifying  his  refusal  to  accept  [gg^y  <*' 
such  lease,  shall  enter  in  the  Begister  the  particulars  of  such  refusal,  and 

such  entry  shall  operate  as  a  transfer  on  sale,  and  the  interest  of  the 
bankrupt  m  such  lease  shall  thereupon  vest  in  such  mortgage.  {Pannan  t. 
Pannan,  18.    N.  76 ;  Q.  61-66,  86 ;  T.  62,  66,  76 ;  S.  71-3, 17.) 


120*  If  snch  mortgagee  shall  neglect  or  decline  to  make  such  applica- 


Tnuinnif- 


tion  as  aforesaid  the  Begistrar,  upon  application  by  the  lessor  and  proof  o^Jj^^^Jjf*^ 
such  neglect  or  refusal  and  of  the  matters  aforesaid,  shall  enter  in  the  mort^ftgee 
Begister  notice  of  the  refusal  of  the  official  assignee  to  accept  such  lease,  ^pp^t^s 
and  such  entry  shall  operate  as  a  surrender  of  such  lease. 

121.  The  Begistrar,  upon  the  production  of  proof  of  the  marriage  of  a  Hiisb«nd 
female  registered  proprietor  of  any  land,  estate,  or  interest  under  this  Act,  JJg^^' 
accompanied  by  a  statement  in  writing  signed  by  such  female  proprietor  to  joint  pro. 
that  effect,  shall  enter  in  the  Begister,  and  also  upon  the  outstanding  ^S?^^ 
duplicate  of  title  the  name  and  description  of  her  husband,  the  date  of 
the  marriage  and  when  solemnized,  the  date  and  hour  of  the  production  to 
iuzn  of  the  evidence  of  such  marriage.    {E»  parte  Locke^  48.    8.  60-7.) 
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122.  Except  as  provided  in  Appendix  A  to  this  Act  in  relfttion  to 
public  reserves  and  other  public  lands,  no  entry  shall  be  made  in  the 
Register  of  any  notice  of  trusts,  and  no  such  entry,  if  made,  shall  have  any 
effect ;  but  trusts  affecting  land  under  this  Act  may  be  declared  by  any 
deed  or  instrument,  and  such  deed  or  instrument,  or  a  duplicate  or  attested 
copy  thereof,  may  be  deposited  with  the  Begistrar  for  safe  custody  and 
reierence,  but  shall  not  be  registered.  {OuthberUon  v.  8u>ann,  14A.  N.  66 ; 
Q.  61-80,  89  ;  S.  161,  162  ;  T.  62-66;  V.  66-38.) 

123.  Upon  the  transfer  of  any  land,  estate,  or  interest  under  this  Act  to 
foJraSy  of  ^0  or  more  persons  as  joint  proprietors,  the  transferor  may  insert  in  the 
"No  Bunri-  memorandum  of  transfer  or  other  instrument  the  words  "  No  survivorship," 
Ito^rter  ^  and  the  Eegistrar  shall  note  the  same  in  the  Begister,  and  shall  also  enter 

the  said  words  upon  any  certificate  of  title  issued  pursuant  to  such  transfer. 
(Q.  61-80 ;  S.  163,  164;  T.  62-68 ;  V.  66-16.) 

124*  Any  persons  registered  as  joint  proprietors  of  any  land,  estate, 

*  or  interest  under  this  Act,  may,  by  writing  under  their  hand,  authorise  the 

Eegistrar  to  enter  the  words  "  No  survivorship  "  upon  the  grant,  certificate 

of  title  or  other  instrument  evidencing  their  title  to  such  estate  or  interest, 

and  also  upon  the  duplicate  of  such  instrument. 

125.  After  such  entry  has  been  made  and  signed  by  the  Begistrar  in 
either  case  as  aforesaid,  it  shall  not  be  lawful  for  any  less  number  of  joint 
proprietors  than  the  number  then  registered  to  transfer  or  otherwise  deal 
with  the  said  land,  estate,  or  interest  without  obtaining  the  sanction  of  the 
Supreme  Court,  or  a  Judge  thereof,  by  an  order  on  motion  or  petition.  {See 
note  to  See.  123,  ante.) 

126.  Before  making  any  such  order  the  Court  or  Judge  shall,  if  it 
seem  requisite,  cause  a  notice  of  intention  so  to  do  to  be  advertised  in  the 
Gazette,  and  in  at  least  one  newspaper  published  in  the  district  in  which  the 
land  is,  and  shall  appoint  a  time  within  which  any  person  interested  mav 
show  cause  why  such  order  should  not  be  issued  ;  and  thereupon  the  saia 
Court  or  Judge  in  such  order  may  give  directions  for  the  transfer  of  such 
land,  estate,  or  interest  to  any  new  proprietor  or  proprietors,  solely  or 
jointly,  with  or  in  the  place  of  any  existing  proprietor  or  proprietors,  or  may 
make  such  order  in  the  premises  as  the  Court  thinks  just  for  the  protection 
of  the  persons  beneficially  interested  in  such  land,  estate,  or  interest,  or  in 
the  proceeds  thereof.  Upon  such  order  being  deposited  with  the  Begistrar 
he  snail  make  such  entries  and  perform  such  acts  as  may  be  necessary  for 
the  purpose  of  giving  effect  to  such  order. 

127.  If  the  registered  proprietor  of  any  land,  or  of  any  estate  or 
a  interest  under  this  Act,  is  desirous  of  transferring  the  same  to  two  or  more 

persons  in  trust,  such  proprietor,  in  the  instrument  or  deed  declaring  such 
trust,  may^  nominate  and  appoint  the  Begistrar  of  the  District  within  which 
the  land  is,  by  the  style  or  his  office,  to  be  one  of  such  trustees ;  and  it  shall 
thereupon  be  the  du^  of  such  Begistrar  for  the  time  being  to  act  as  such 
trustee,  so  far  as  relates  to  the  transfer  of  such  land,  estate,  or  interest. 

Benefioiarj  128.  Whenever  a  person  entitled  to  or  interested  in  land  as  a  trustee 

entitled  to^^  would  be  entitled  to  bring  or  defend  any  action  in  his  own  name  for  recover- 
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ing  the  possession  of  land  under  this  Act,  such  person  shall  be  bound  to 
printing  ^jjow  his  name  to  be  used  as  a  plaintiff  or  defendant  in  such  action  by  any 
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beneficiaiT  or  person  claimiiig  any  estate  or  interest  in  the  said  land.    In  indemnityto 
every  such  case  the  person  entitled  or  interested  as  such  trustee  shall  be  *"*■*** 
entitled  to  be  indemnified  in  like  manner  as  a  trustee  would,  before  the 
commencement  of  this  Act,  have  been  entitled  to  be  indemnified  in  a  similar 
case  of  his  name  being  used  in  any  such  action  or  proceeding  by  his  cestui 
que  trust.     (N.  110 ;  Q.  61-84.) 

Eegistbation  Abstbact. 
129-  Eyery    Begistrar,  upon  the  application  of  any  restored  pro-  Begietration 
prietor  of  lana  witmn  his  district,  shall  grant  to  such  proprietor  a  regis-  SSiS©'*  ^ 
tration abstract  in  the  Form  H  in  the  Second  Schedule,  enabling  him  to  Jiui^iont 
transfer  or  otherwise  deal  with  his  estate  or  interest  in  such  land  at  any  ^ 
place  without  the  limits  of  the  colony,  for  any  period  not  exceeding  twelve 
months  from  the  date  of  such  abstract,  and  shall  at  the  same  time  enter  in 
the  Begister  a  memorandum  recording  the  issue  of  such  abstract,  and  shall 
indorse  on  the  outstanding  duplicate  of  title  a  like  memorandum.     (N.  70 ; 
Q.  61-3, 101,  105, 106 ;  T.  62-71,  73.) 

130.  From  and  after  the  issuing  of  any  such  registration  abstract,  no  ^?S^^^ 
transfer  of,  or  other  dealing  with,  the  estate  or  interest  in  respect  of  which  no  entry  to 
such  registration  abstract  is  issued  shall  be  entered  in  the  Begister  until  S^SJjJj"* 
such  abstract  shall  have  been  surrendered  to  the  Be^strar  to  be  cancelled, 

or  the  loss  or  destruction  of  such  abstract  proven  to  his  satisfaction.  {Sharpe 
V.  Hadleyy  3 ;  Davidson  v.  Browfiy  183.) 

131.  Whenever  any  transfer  or  other  dealing  is  intended  to  be  effected  JJS^*^^£J^ 
under  any  registration  abstract,  a  memorandum  of  transfer  or  such  other  regS^ion' 
instrument  as  the  case  may  require  shall  be  prepared  in  form  hereinbefore  »*»"*^f^* 
appointed,  and  shall  be  produced  to  some  one  oi  the  persons  appointed  as 
persons  before  whom  the  execution  of  instruments  without  the  limits  of  the 
colony  may  be  proven.     (N.  78  ;  Q.  61,  106 ;  T.  62-78 ;   V.  66,  122.     See 

note  to  sec,  30,  ante,) 

132.  Upon  memorial  of  such  instrument  being  entered  upon  the  regis-  ^S^^**" 
tration    abstract,  and  authenticated  by  the  signature  of  such  authorised  have  same 
person,  such  instrument  shall  be  held  to  be  registered,  and  such  transfer  or  ^"j^^atop 
other  dealins  shall  be  as  valid  and  binding  to  all  intents  as  if  the  same  had 

been  entered  in  the  Begister  by  the  Begistrar  of  the  district  within  which 
the  land  is  ;  and  such  authorised  person  as  aforesaid  shall  record  the  like 
memorial  on  the  outstanding  duplicate  of  title. 

133.  A  certificate  of  registration,  indorsed  on  the  instrument  of  which  ggj*jj^  •"' 
the  memorial  has  been  so  entered,  and  signed  by  such  authorised  person  and  abstraotto 
sealed  with  his  seal,  shall  be  received  in  all  Courts  as  conclusive  evidence  ^«^^««>® 
that  such  instrument  has  been  duly  registered. 

134.  Upon  the  return  of  any  registration  abstract  te  the  Begistrar  he  Proceedings 
shall  record  in  the  Begister,  in  such  manner  as  te  preserve  their  priority,  of^b^S?^ 
the  particulars  of  every  transfer  or  other  dealing  recorded  thereon,  and  shdl 

file  in  his  office  the  duplicates  of  every  memorandum  of  transfer  or  other 
instrument  executed  thereunder  which  may  for  that  purpose  be  delivered  to 
him,  and  shall  cancel  such  abstract,  and  note  the  fact  of  such  cancellation  in 
the  Begister. 

135.  If  a    freehold    estate  in  such  land,  or  any  part  thereof,  be  2rf£*°*^ 
transferred,  the  grant  or  certificate  of  title  shall  be  delivered  up  to  the  origmai 
B^strar,  who  shall  thereupon  proceed  as  is  hereinbefore  directed  for  the  g^j^^Ja 
case  of  the  transfer  of  an  estate  of  freehold.    (N.  97 ;  Q.  61,  49,  94 ;  S.  78 ; 

T.  63-99;  V.  66-66.) 
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Procedure  136.  Upon  proof  at  any  time  to  the  satisfaction  of  the  Segistrar  that 

^JfJI  ®'*     any  registration  abstract  is  lost  or  so  obliterated  as  to  be  useless,  and  that 

regUteation  the  powers  thereby  given  have  never  been  exercised,  or,  if  they  have  been 

abetraot       exerciflod,  then,  upon  proof  of  the  several  matters  and  things  that  have  been 

done  thereunder,  the  Ilegistrar  may,  as  circumstances  may  require,  either 

issue  a  new  registration  abstract,  as  the  case  may  be,  or  may  direct  such 

entries  to  be  made  in  the  Register,  or  such  other  matter  or  thin^  to  be  done,  as 

might  have  been  made  or  done  if  no  such  loss  or  obliteration  had  taken 

place. 

Ca.vbjlt. 

c»Te»t  137.  Any  person  having  or  claiming  an  interest  in  any  land  the  subject 

b^^      of  an  application  to  bring  the  same  under  this  Act  may,  at  any  time  within 

knd  raider    ^\^q  ^m^  limited  for  that  purpose,  by  advertisement  as  hereinbefore  provided, 

lodge  with  the  Registrar  a  caveat  in  the  Form  K  in  the  Second  Schedule. 

(Be  Thompson  and  Chipps,  26  ;  re  J.  B.  Slack,  85  ;  re  ISeUon  Brothen,  36  ; 

re  David  Le  Oompte,  89 ;  Biggt  v.  Waterhowe,  58 ;  ex  parte  Martin  Lyom, 

59a  ;  ex  parte  Power,  59b  ;  ex  parte  Peck,  59o  ;  re  Davis,  59d  ;   re  William 

Meld,  59e  ;   re  Clark  and  Harvey,  59a ;    re   Rayton,  67 ;  D^alhrdyhill  v. 

D'albrdyhill,S2',  re   William  Wadham,  114;    Kissling  v.  MitcheUon,  12^ , 

Neil  V.  Adams,  180  \  Butler  v.  Saddle  Rill  Mining  Company,  168 ;  Friehe  v. 

Onllen  and  others,  178  ;  ex  parte  Brown,  185  -,  re  A.  Bosquet,  202 ;  ex  parte 

Davis  and  Inman,  208 ;  re  Pennington,  212 ;  ex  parte  Bowan,  18.    N.  13  ; 

S.  25.     See  note  to  See.  21,  ante) 

^j2SSt  138.  Any  person  claiming  to  be  entitled  to,  or  to  be  beneficially 

deftfing  with  interested  in,  any  land,  estate,  or  interest  under  this  Act  by  virtue  of  any 
Jj^^^^'  unregistered  agreement  or  other  instrument  or  transmission,  or  of  any  trust 
expressed  or  implied,  or  otherwise  howsoever;  also  Any  person  trans- 
ferring any  estate  or  interest  under  this  Act  to  any  other  person,  to  be  held 
in  trust,  may  at  any  time  lodge  with  the  Registrar  a  caveat  in  the  Form  L 
in  the  Second  Schedule,  which  caveat  shall  be  entered  on  the  Register  as  of 
the  day  and  hour  of  the  reception  thereof. 

to*b^8Sted  139.  Every  caveat  shall  be  si^ed  by  the  caveator  or  by  his  attorney 

in  o»Te«t  or  agent,  and  shall  state  with  sufficient  certainty  the  nature  of  the  estate  or 
interest  claimed  by  the  caveator,  with  such  other  information  and  evidence 
as  may  be  required  by  regulations  under  this  Act,  and  shall  appoint  a  place 
or  give  an  address  within  the  district,  at  or  to  which  notices  and  proceeoings 
relating  to  such  caveat  may  be  served  or  addressed. 

^•SjJ*^'^  140.  Every  notice  relating  to  a  caveat  and  any  proceedings  in  respect 
oaTMts        thereof,  if  served  at  the  place  appointed  in  the  caveat,  or  forwarded  through 

the  post-office  by  registered  letter  addressed  as  aforesaid,  shall  be  deemed 

duly  served. 

Effect  of  141,  So  long  as  a  caveat  in  the  Form  K  shall  remain  in  force,  the 

^^Smx,  Begistrar  shall  not  proceed  with  the  bringing  under  this  Act  of  the  land 
Smd^tS&er  *^®^^^  thereby,  nor  shall  it  be  lawful  for  the  person  making  such 
Act  ^  "    application  to  withdraw  the  same,  except  with  the  consent  of  the  caveator, 

or  by  leave  of  a  Judge  of  the  Supreme  Court. 
Effectof  142.  So  long  as  a  caveat  in  the  Perm  L  shall  remain  in  force,  the 

Against  Begistrar  shall  not  make  any  entry  on  the  Register  having  the  effect  of 
^**^^"^       charging    or    transferring  or    otherwise  afEecting  the   estate  or  interest 

protected  by  such   caveat,  or  issue  any  registration  abstract  in   respect 

thereof.     {See  note  to  Sec.  141,  ante,) 
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143.  Upon  the  receipt  of  any  caveat  the  Be^istrar  shall  notifjr  the  Notice  or 
same  to  the  person  against  whose  application  to  bring  land  under  this  Act  ^rra^toper. 
or  to  be  registered  as  proprietor  consequent  on  any  transmission,  or  to  the  •<»■  •ffeoted 
registered  proprietor  against  whose  title  to  deal  with  land  under  this  Act 

such  caveat  has  been  lodged.  (Be  Carroll,  61.  N.  23-82 ;  Q.  61-31 ;  V. 
66,  117.) 

144.  Such  applicant  or  registered  proprietor  may,  if  he  think  fit,  Prooednro 
summon  the  caveator,  or  the  person  on  whose  behalf  such  caveat  has  been  of'cftTMt 
lodged,  to  attend  before  the  Supreme  Court  or  a  Judge  thereof,  to  show 
cause  why  such  caveat  should  not  be  removed  ;  and  such  Court  or  Judge, 

upon  proof  that  such  person  has  been  summoned,  may  make  such  order  in 
the  premises,  either  es  parte  or  otherwise,  as  to  such  Court  or  Judge  may 
seem  meet.  (Be  Garrolly  61 ;  ex  parte  Pennington,  64  ;  re  Chas.  Williamson, 
65  ;  re  Turner,  66 ;  re  Sayton,  67 ;  re  David  Joneg,  68.  Q.  77-88  ;  S.  191, 
6  ;  V.  85-76.) 

145'  After  the  expiration  of  three  months  from  the  receipt  thereof  Lapse  of 
every  caveat  in  the  Form  K  shall  be  deemed  to  havo  lapsed,  unless  the  ^^t 
person  by  whom  or  on  whose  behalf  the  same  was  lodged  shall  within  that  Jj^J'^^J 
time  have  taken  proceedings  in  any  Court  of  competent  jurisdiction  to  Act  °"  ^ 
establish  his  title  to  the  estate,  interest,  lien,  or  charge  therein  specified, 
and  thereof  shall  have  given  written  notice  to  the  Registrar,  or  shall  have 
obtained  from  the  Supreme  Court  an  order  or  injunction  restraining  the 
Registrar  from   bringing  the  land   therein   referred   to  under  this    Act. 
{Summers,  ex  parte  Aylwin,  62.     N.  23-82;  Q.  61,  21,  77-39;  S.  45;  T. 
62-24,  83.) 

146.  Except  in  the  case  of  a  caveat  lodged  by  or  on  behalf  of  a  l»p8o  of 
beneficiary  claiming  under  any  will  or  settlement,  or  tor  the  protection  of  JJiS»t 
any  trust,  or  by  the  Registrar  in  exercise  of  the  powers  by  this  Act  given  d«uinge 
to  him  in  that  behalf,  every  caveat  in  the  Form  L  shall,  upon  the  expiration 
of  fourteen  days  after  notice  given  to  the  caveator  that  application  has  been 
made  for  the  registration  of  any  instrument  affecting  the  land,  estate,  or 
interest  protected  thereby,  be  deemed  to  have  lapsed  as  to  such  land,  estate, 
or  interest,  or  so  much  thereof  as  is  referred  to  in  such  notice,  unless  an 
order  to  the  contrary  be  made  by  the  Supreme  Court  or  a  Judge  thereof. 

147'  Any  person  lodging  any  caveat  without  reasonable  cause  shall  be  f  ®"^ 
liable  to  make  to  any  person  who  may  have  sustained  damage  thereby  such  cave«"with- 
compensation  as  may  be  just ;  and  such  compensation  shall  be  recoverable  cau8e"ii»bi« 
in  an  action  at  law  by  the  person  who  has  sustained  damage  from  the  person  for  damages 
who  lodged  the  caveat. 

148*  Any  caveat  may  be  withdrawn  by  the  caveator  or  by  his  attorney  Cav»t  may 
or  agent  under  a  written  authority,  and  either  as  to  the  whole  or  any  part  d»mi 
of  the  land  affected^  or  the  consent  of  the  caveator  may  be  given  for  the 
registration  of  any  particular  dealing  expressed  to  be  made  subject  to  the 
rights  of  the  caveator.     (N.  81 ;  V.  m,  11,  6.) 

149.  When  any  caveat  in  either  of  the  forms  hereinbefore  provided 
shall  have  lapsed,  it  shall  not  be  lawful  for  the  Registrar  to  receive  any  second 
caveat  affecting  the  same  land,  estate,  or  interest,  bj  the  same  person,  or  in  " 
the  same  right  and  for  the  same  cause,  except  by  order  of  the  Supreme 
Court  or  a  Judge  thereof. 

u 
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P0WIB8  07  Attobnxt. 

150.  No  dealing  under  the  proyiaions  of  "The  Land  Transfer  Act, 
1870,"  or  any  Act  amending  the  same,  by  virtue  of  any  power  of  attorney 
shall  be  impeached  by  reason  only  that  such  power  was  executed  prior  to 
the  bringing  of  the  land  under  the  said  Act.  (N.  69-74 ;  Q.  62-104,  107  ; 
S.  155, 156  ;  T.  62-70;  V.  66-113,  114,) 

151.  The  bringing  of  land  under  this  Act  shall  not  invalidate  any  power 
of  attorney  previouslv  executed,  but  such  land  may  thereafter  be  dealt  with 
under  such  power,  subject  to  the  provisions  hereof. 

152*  The  registered  proprietor  of  land  under  this  Act  or  any  person 
claiming  any  estate  or  interest  under  this  Act,  may,  by  power  of  attorney  in 
the  form  in  the  Third  Schedule  or  in  any  usual  form,  and  either  in  general 
terms  or  specially  authorise  and  appoint  any  person  on  his  behalf  to  execute 
tranfers  or  other  dealiugs  therewith,  or  to  make  any  application  to  the 
Registrar  or  to  any  Court  or  Judge  in  relation  thereto.  (Finnoran  v. 
Weir,  138.) 

StTraey'to  153.  Every  power  of  attorney  intended  to  be  used  under  this  Act,  or 

bedefoaiteda  duplicate  or  attested  copy  thereof,  verified  to  the  satisfaction  of  the 
Begistrar,  shall  be  deposited  with  the  Registrar  in  manner  provided  by  regu- 
lations under  this  Act,  but  it  shall  not  be  necessary  to  register  any  power  of 
attorney.     (Be  Woods,  96.     8.  166.) 

154.  The  grantor  of  any  revocable  power  of  attorney  may,  by  notice 
to  the  Begistrar  in  the  form  in  the  Third  Schedule  revoke  the  same  either 
wholly  or  as  to  the  land  specified  in  such  notice ;  but  no  power  of  attorney 
shall  be  deemed  to  have  been  revoked  by  reason  only  of  a  subsequent  power 
of  attorney  bein^  deposited  without  express  notice  as  aforesaid,  nor  tihall 
any  such  revocation  take  efiect  as  to  instruments  executed  prior  to  the  re- 
ception of  such  notice  by  the  Begistrar. 

155.  No  power  of  attorney  made  or  used  under  this  Act,  or  heretofore 
used  for  the  purpose  of  any  dealing  under  the  Acte  hereby  repealed,  shall 
be  invalidated  by  reason  of  such  power  not  having  been  created  under  seal. 
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CovBNAKTS  Implied  in  Instbuments. 

156.  In  every  instrument  charging,  creating,  or  transferring  any  estate 
or  interest  under  this  Act,  there  shall  be  implied  the  following  covenants  bv 
the  party  charging,  creating,  or  transferring  such  estate  or  interest  to  and  vrith 
each  and  every  person  taking  any  estate  or  interest  under  such  instrument. 
(1)  That  the  (implied)  covenantor  will  do  all  such  acts  as  may  be  necessary 
on  his  part  to  give  efiect  to  all  covenants,  conditions,  and  purposes  expressly 
set  forth  in  such  instrument,  or  by  this  Act  declared  to  be  implied  in  instru- 
ments of  a  like  nature.  (2)  That  the  (implied)  covenantor  will,  at  the  re- 
quest and  cost  of  the  i)erson  taking  any  estate  or  interest  as  aforesaid, 
execute  all  such  further  intruments  as  may  be  necessary  for  further  and 
better  assuring  and  perfecting  the  title  of  such  person  as  last  aforesaid  to 
the  estate  or  interest  expressed  or  intended  to  be  granted,  created,  or  trans- 
ferred.    (N.  51 ;  Q.  61-75 ;  S.  124,  130-152 ;  T.  62-49 ;  V.  66-76,  85-28.) 

157.  Such  of  the  covenants,  set  forth  at  length  in  the  Fourth  Schedule 
as  shall  be  intended  to  be  implied  in  any  instrument  executed  for  the  purpose 
of  registration  under  this  Act  shall,  if  expressed  in  the  short  form  of  words 
prescribed  in  the  said  Schedule  for  the  case  of  each  covenant  respectiTely, 
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be  implied  in  Buch  instrument  as  fully  and  effectually  as  if  such  covenants 
were  set  forth  therein  at  length  in  the  words  of  the  said  Schedule.  (N.  165 ; 
Q.  61-75;  S.  265;  T.  62-66.) 

158-  Everjr  covenant  and  power  implied  in  or  existing  by  virtue  of  any  impUed 
instrument  by  virtue  of  this  Act  may  be  negatived,  modified,  enlarged,  or  mJybTiwg*- 
extended  by  express  declaration  in  such  instrument  or  indorsed  thereon.  t»^«d,  Ac. 
Every  such  implied  covenant  shall,  subject  to  any  modification  thereof,  have 
the  same  force  and  effect,  and  be  enforced  in  the  same  manner,  as  if  it  had 
been  set  out  at  length  in  such  instrument.     Where  any  such  instrument  is  coTeiutntato 
executed  by  more  parties  than  one,  such  covenants  as  are  by  virtue  of  this  t5§^JjJ*OT-*^^ 
Act  therein  implied  shall  be  construed  to  be  several,  and  also  to  bind  the  ally 
parties  or  any  two  or  more  of  them  jointly. 

159.  In  any  declaration  in  an  action  for  a  breach  of  any  such  covenant*  P®^>"^^, 
the  covenant  alleged  to  be  broken  may  be  set  forth,  and  it  may  be  alleged  oo^nMt  ° 
that  the  party  against  whom  such  action  is  brought  did  so  covenant  preciselv 
in  the  same  manner  as  if  such  covenant  had  been  expressed  in  words  in  such 
memorandum  of  transfer  or  other  instrument,  ary  law  or  practice  to  the 
contrary  notwithstanding.  {Oeorae  y,  Australian  Mutual  Provident,  66.  Q. 
61-74.) 

Execution  of  Instbuments. 
160*  Every  instrument  executed  for  the  purpose  of  creating,  trans'  instramente 
ferring,  or  charging  any  estate  or  interest  under  this  Act  shall  be  signed  ^dait!eS«d 
by  the  registered  proprietor  and  attested  by  at  least  one  witness,  whose 
occupation  or  other  description  and  address  or  place  of  residence  must  be 
specified  with  reasonable  certainty ;  and  every  instrument  so  executed  shall, 
-when  registered,  have  the  force  and  effect  of  a  deed  executed  by  the  parties 
signing  the  same.      (Cuthbertson  v.  8wann,l4i4i.    N.  94  ;  Q.  61-115,  77-5  ; 
T.  86-29 ;  V.  66-115,  85-71.) 

161.  Instruments  executed  as  aforesaid  shall  be  held  to  be  duly  at-  when  in- 
tested,  and-  the  execution  thereof  may  be  proved  before  a  District  Land  SS^Tto 
Hegistrar,  Assistant  Land  Eegistrar,  or  any  deputy  of  either  of  such  officers  ^  attested 
or  before  a  notary  public.  Justice  of  the  Peace,  or  a  solicitor  of  the  Supreme 
Court,  if  the  parties  executing  the  same  be  resident  within  the  colony,  by  the 

oath  or  statutory  declaration  of  the  parties  executing  the  same,  or  of  a 
witness  attesting  the  signing  thereof. 

162.  If  the  attesting  witness  shall  answer  in  the  affirmative  each  of  Attesting 
the  questions  following,  that  is  to  say, — Are  you  the  witness  who  attested  ^Spetentte 
the  signing  of  this  instrument,  and  is  the  name  [or  mark]  purporting  to  be  prore 
youp  name  [or  mark]  as  such  attesting  witness  your  hand-writing  ?  Do  you 
personally  know  ,  the  person  signing  this  instrument  and  whose 
signature  you  attested  ?  Is  the  name  purporting  to  be  his  signature  his  own 
hand-writing,  is  he  of  sound  mind,  and  did  he  freely  and  voluntarily  sign 

the  same  ? — then  the  Kegistrar,  Justice,  or  other  person  before  whom  such 
witness  shall  prove  such  signature  as  aforesaid  shall  indorse  upon  such  in- 
strument a  certificate  in  form  (1)  of  the  Fifth  Schedule.  The  questions 
aforesaid  may  be  varied  as  circumstances  may  require  in  case  any  person 
shall  sign  any  such  instrument  by  his  mark. 

163.  If  the  person  executing  such  instrument  be  personally  known  to  parties  to 
the  Begistrar,  Justice,  or  other  person  as  aforesaid,  he  may  attend  and  instrument 
appear  before  such  Eegistrar,  Justice,  or  other  person  and  acknowledge  that  w^^imoilni* 
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be  did  freely  and  yoluntarily  sign  such  instrument,  and  upon  such  acknow- 
ledgment the  Eegistrar,  Assistant  Eegistrar,  or  any  deputy  of  such  oflScer, 
Justice,  or  other  person,  shall  indorse  on  such  instrument  a  certificate  in 
the  form  (2)  of  the  Fifth  Schedule. 

ment8"by"'  164.  Every  instrument  executed  for  any  of  the  purposes  aforesaid  by 

aboriginal    any  aboriginal  native  of  the  colony  shall  be  executed  according  to  any.  law 
exSSed*  ^  ^^^  ^^^  *^°^®  being  in  force  regulating  the  dealing  by  such  persons  with  land 
in  the  colony.     {Ee  Pykett^  171.) 

Married  165.  A  married  woman  shall,  for  the  purpose  of  any  dealing  by  her 

dwm*Si/«iM  under  this  Act,  be  deemed  a  feme  sole,      (N.  77  ;  Q.  61-87  ;  S.  189,  213-3, 
•*»'•  63-13,  78  ;  T.  189  ;   V.  66-108.) 

Corporation  166.  A  Corporation,  in  lieu  of  signing  any  instrument,  may  execute  the 

S3era2?**  Bamo  by  aflSxing  thereto  the  common  seal  of  the  corporation,  or  the  ofBcial 

seal  for  use  in  the  colony,  or  by  attorney  appointed  under  such  common  or 

official  seal,  and  such  seal  affixed  to  any  instrument  shall  be  sufficient  proof 

to  the  Eegistrar  that  the  same  was  affixed  under  proper  authority,  and  that 

such  instrument  is  binding  on  the  corporation  whose  seal  it  bears.     (N.  93  ; 

Q.  61-114;  ».  262-270;  V.  66-17-6,  66-103.) 

fa^TOnenta  167.  Every  instrument  registered  under  this  Act  shall,  if  purporting 

ottiTedln      to  havo  becu  executed  in  accordance  with  the  provisions  of  this  Act,  be 

ConrST**"   presumed  to  have  been  duly  executed,  and  shall  be  received  in  evidence  as 

such  in  any  Court  of  law  or  equity,  unless  the  contrary  be  proved. 

of  "^**'  168.  No  Eegistrar  shall  receive  any  application  for  bringing  land  under 

ment  to  be    this  Act,  or  any  instrument  purporting  to  deal  with  or  affect  any  estate  or 

°*'*^*^       interest  under  the  provisions  hereof,  unless  there  shall  be  indorsed  thereon 

a  certificate  that  the  same  is  correct  for  the  purposes  of  this  Act,  signed  by 

the  applicant  or  party  claiming  undei;  or  in  respect  of  such  instrument,  or 

by  a  licensed  land  broker  or  solicitor  of  the  Supreme  Court  employed  by 

him ;  or  a  corporation  may  authorise  any  person  to  certify  on  its  behalf. 

ftSTMrtS-  ^^7  person  who  shall  falsely  or  negligently  certify  to  the  correctness  of  any 

cate  ^*     "  such  application  or  other  instrument  shall  be  liable  therefor  to  a  penalty  not 

exceeding  fifty  pounds ;  and  such  penaltjr  shall  not  prevent  the  person  who 

may  have  sustained  any  damage  or  loss  in  consequence  of  error  or  mistake 

in  any  such  certified  instrument,  or  any  duplicate  thereof,  from  recovering 

compensation  from  the  person  by  whom  or  on  whose  behalf  the  same  shall 

have  been  certified.    (Small  v.  Qlen,  20.) 

VeEIPICATION   of   Il^STEUMElTTS. 

inBtrunwnta         169.  Every  instrument  of  any  kind  whatsoever,  which  has  been  or 
out  of  the     hereafter  may  be  duly  signed,  executed,  or  acknowledged  out  of  the  Colony 
<»oiony         q£  j^g^  Zealand,  shall,  so  far  as  the  signing,  execution,  or  acknowledgment 
thereof  is  concerned,  be  receivable  in  evidence  in  every  Court  of  justice  in 
the  colony,  and  before  any  authority  or  person  having  by  law  or  consent  of 
parties  authority  to  hear  and  receive  evidence  in  the  colony,  if  such  signing, 
execution,  or  acknowledgment  is  verified  by  the  witness  thereto  if  only  one, 
or  by  one  of  the  witnesses  thereto  if  more  than  one,  in  either  of  the  folio  wing 
ways,  that  is  to  say, — {Mudgway  v.  Davy  Sf  Buick^  1 ;  Cuthbertson  v.  Sicann, 
^^        144.)     (1)  If  such  instrument  is  signed,  executed  or  acknowledged  in  any 
domiuioM    part  of  the  British  dominions  beyond  the  limits  of  the  Colony,  then  in  ac- 
cordance with  the  provisions  in  that  behalf  contained  in  the  Act  of  the 
Imperial  Parliament  now  known  by  the  short  title  of   "The    Statutory 
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Declarations  Act,  1885,"  or  in  accordance  with  the  provisions  of  any  enact- 
ment in  force,  in  any  part  of  the  British  dominions  where  any  such  verifica- 
tion shall  take  place,  respecting  the  verification  of  the  signing,  execution,  or 
acknowledgment  of  instruments  to  he  used  abroad.  And  the  mention  in  the 
declaration  or  affidavit  referring  to  such  signing,  execution,  or  acknowledg- 
ment, or  in  any  certificate  written  at  the  foot  or  in  continuation  thereof  or 
attached  thereto,  signed  by  a  notary  public,  and  under  his  seal  of  office,  or 
signed  by  the  Mayor,  Provost  or  other  Chief  Magistrate  of  any  corporate 
tovm,  with  the  seal  of  the  corporation  attached,  of  the  law  under  which  any 
such  declaration  or  affidavit  is  made,  shall  be  sufficient  proof  of  such  law. 
(2)  If  any  such  instrument  shall  be  signed,  executed,  or  acknowledged  out  in  »  foreign 
of  the  British  dominions,  then  by  an  affidavit  op  solemn  declaration  as  may  ^^^^ 
he  lawful  in  such  cases  to  be  made  according  to  the  law  oE  such  foreign 
country,  and  certified  by  the  British  Consul  or  "Vice-Consul  there  under  his 
seal  of  office. 

SUBVETS. 

170.  The  Survevor- General  of  the  Colony  is  hereby  empowered,  with  surreyor- 
the  approval  of  the  Grovemor  in  Council,  to  make  such  regulations  as  he  Generally 
may  think  necessary  for  insuring  the  accuracy  of  plans  and  surveys  required  Smw  forsurl 
under  this  Act,  and  to  cancel  and  alter  such  regulations  when  and  as  necee-  ^®^" 
sary.     No   person  shall  be  permitted  to  practice  as  a  surveyor  under  this  Snryeyors  to 
Act  unless  specially  licensed  for  that  purpose  by  the  Surveyor- General.  ^^®®'*"*<* 
(N.  100;  Q.  61-118  ;  S.  243  ;  V.  85-5.) 

171.  The  Eegistrar  may  require  any  person  subdividing  land  under  this  Pianaofwib- 
Act,  or  applying  to  bring  land  under  this  Act,  to  deposit  in  the  Land  bedo^ited 
Begistry  of  the  district  a  map  or  plan  of  such  land  or  subdivision,  or  of  any 
portion  thereof,  which  map  or  plan  shall  be  in  accordance  with  the  regula- 
tions for  the  time  being  in  force  in  that  behalf,  and  shall  be  verified  by  the 
statutory  declaration  of  a  licensed  surveyor  in  such  form  as  the  said 
regulations  shall  prescribe.    (Kirkham  v.  Carpenter,  111 ;  Stevens  y,  Williams, 

186.) 

172-  If  and  so  long  as  any  proprietor  shall  neglect  or  refuse  to  furnish  Unta^ian 
any  plan  required  as  aforesaid,  the  Kegistrar  shall  not  be  bound  to  proceed  dShni^tSh 
with  the  bringing  of  the  land  under  this  Act,  or  with  the  registration  of  the  subdivision 
dealing  in  respect  of  which  the  same  is  required.  tered"^"" 

173*  The  deposit  of  a  plan  of  subdivision  of  any  land  shall  not  operate  Deposit  not 
as  a  dedication  for  public  purposes  of  roads  shown  on  such  plan,  but  a  right  d^ffiJS" 
of  way  over  all  such  roads  shall  be  appurtenant  to  every  portion  of  the  land  roada 
in  such  subdivision,  unless  expressly  excepted ;   and  every  instrument  in 
which  land  is  described  by  reference  to  a  deposited  plan  snail  take  effect, 
according  to  the  intent  and  meaning  thereof,  as  if  such  plan  were  fully  set 
out  thereon.      {JRe  O'Brien,  34 ;  re  Dr,  O'Quinn,  40  ;  Patchell  v.  Maunsell, 
113 ;  re  Wm.  Wadham,  114.) 

174.  Whenever  a  public  road  shall  be  taken  or  laid  out  over  any  land  J**"^^®" 
under  this  Act,  the  Surveyor- General  shall  cause  to  be  forwarded  to  the  iSdeflnedon 
Eegistrar  the  particulars  of  such  taking  and  of  the  date  thereof,   together  fiegist«r 
with  a  sufficient  plan  of  such  road,  so  far  as  the  same  affects  land  under  this 
Act ;  and  the  Registrar  shall  thereupon  proceed  as  may  be  necessary  to  have 
such  road  defined  on  the  Register,  and  on  any  deposited  plan  in  his  custody 
or  under  his  control,  and  on  the  outstanding  duplicate  of  title.    This  section 
shall  not  apply  to  the  case  of  land  taken  for  the  purpose  of  roads  under  the 
provisions  of  any  Act  of  the  General  Assembly,  if  the  mode  of  registration 
18  by  such  Act  otherwise  provided  for. 
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RogiBtrar  AdDITIOKAL   PoWEBS  OF  EeGISTBAB. 

maj  re<}iiire 

5f^?taS?°  175,  Every  Registrar,  in  addition  to  the  powers  hereinbefore  vested  in 

menta         him,  may  exercise  all  or  any  of  the  powers  following,  that  is  to  say : — 

tom^in'  (^)  ^®  ™*7  require  the  proprietor  op  any  other  person  making  or 

concurring  in  any  application  under  this  Act  to  produce  any  deed 
OP  instrument  in  his  possession  op  contpol  pelating  to  the  land  the 
subject  of  such  application,  and,  if  necessapy,  to  attend  and  give 
any  inf  opmation  op  explanation  concepning  the  same  : 

mento  ^°"*'  ^^^^  ^^  ^^^  pequipo  any  pepson  having  in  his  possession  op  contpol  any 
gpant,  ceptificate,  op  othep  instrument  upon  which  any  memorial  or 
entpy  is  pequiped  to  be  indopsed  fop  the  pupposes  of  this  Act  to 
ppoduce  such  instpument  within  a  peasonable  time  to  be  fixed  by 
such  notice,  and  to  deposit  the  same  in  the  Land  Registpy  Office 
of  his  district  fop  such  time  as  may  be  necessary  f op  the  making  of 
such  indopsement  op  entpy : 

Foroanoeiia-         (ill)  He  may,  if  in  his  opinion  the  numbep  op  natupe  of  the  entries  on 
****"  •  any  folium  of  the  Registep  pendep  it  expedient  to  close  the  same,  op 

if  any  document  of  title  shall  have  become  wopn,  defaced,  op 
mutilated  so  as  to  justify  his  so  doing,  pequipe  the  holdep  of  the 
outstanding  duplicate  01  title  to  suppendep  the  same  fop  cancel- 
lation ;  and,  upon  such  cancellation,  a  new  ceptificate  shall  be  issued 
to  the  pepson  entitled  thepeto  upon  payment  of  the  ppescribed  fee  : 
Ppovided  that  the  Registpap  may  at  nis  discpetion  pemit  such  fee 
except  in  case  of  wilful  defacement  op  mutilation  of  any  instru- 
ment: 

May  enter  (ly)    He  may  eutop  caveats  f  OP  the  ppotection  of  any  pepson  who  shall 

**^^  be  undep  the  disability  of  infancy,  coveptupe,  lunacy,  unsoundness 

of  mind,  op  absence  fpom  the  colony,  op,  on  behalf  of  Hep  Maiesty , 
hep  heips  op  successors,  to  ppohibit  the  transfer  op  dealing  with  any 
land  within  his  distpict  belonging  op  supposed  to  belong  to  any 
such  pepsons  as  hepeinbefope  mentioned,  and  also  to  prohibit  the 
dealing  with  any  land  within  his  district  in  any  case  in  which  it 
shall  appear  to  him  that  an  erpop  has  been  made  by  misdescription 
of  sucH  land  op  othepwise  in  any  ceptificate  of  title  op  othep  instru- 
ment, OP  fop  the  ppevention  of  any  fpaud  op  imppopep  dealing.  (^EU 
Graig,  76.     S.  191,  10.) 

May  admin-  (y)  He  may  admiuistop  oaths,  op  may  make  a  statutopy  declaration  in 

«tor  oaths  j.^^  ^j  administeping  an  oath.     (N.  11-8, 176  ;  S.  51,  64 ;    V.  85- 

37 ;  Q.  61,  113 ;  T.  62-11-3.) 

Pcnaij^for  176.  If,  upou  pcquisition  in  wpiting  made  by  a  Registpap  fop  any  pup- 

fngmstru^  poso  in  the  last  ppeceding  section  mentioned,  any  ppoppietop  op  othep  pepson 

re*uSed*by  without  Pcasonable  cause  pef  uses  op  neglects  to  ppoduce,  suppendep,  op  deposit 

^^rar     any  instpument,  op  to  allow  the  same  to  be  inspected,  op  pefuses  op  neglects 

to  give  any  explanation  which  he  is  hepeinbefope  pequiped  to  give,  he  shall  be 

liable  to  a  penalty  not  exceeding  five  pounds  fop  each  day-  during  which  the 

same  shall  be  petained  op  withheld  contrapy  to  such  pequisition,  which  penalty 

may  be  pecoveped  at  the  suit  of  the  Registrar  in  any  Coupt  of  competent 

jupisdiction,  and  shall,  in  addition  thepeto,  be  liable  to  make  compensation  to 

any  pePson  who  shall  have  sustained  loss  op  damage  by  peason  of  such  non- 

ppoduction. 
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A8Binuir«x  linrD. 

177-  XTpon  the  first  bringing  of  land  under  this  Act,  upon  application  ABmnmoe 
of  the  proprietor,  and  also  upon  the  registration  of  the  title  to  an  estate  of  ^^^j^ 
freehold  in  possession  in  land  derived  through  the  will  or  intestacy  of  a  percentage 
preyious  proprietor  or  under  any  settlement,  there  shall  be  paid  to  the  JSiS**"®  °' 
Begistrar  the  sum  of  one  halfpenny  in  the  pound  sterling  upon  the  value  of 
the  land  brought  under  the  Act  or  of  the  estate  or  interest  transmitted. 
Such  value  sh^  be  ascertained  hj  the  oath  or  solemn  affirmation  of  the 
applicant,  proprietor,  or  person  denving  such  land  by  transmission.    ( Mot/le  v. 
Ctbbs,  49.)     If  the  Registrar  shall  not  be  satisfied  as  to  the  correctness  of  VaiaAtion 
the  vaiue  so  declared  or  sworn  to,  he  may  require  a  certificate  of  such  value  5iS!to7 
under  the  hand  of  a  sw^om  valuator  which  certificate  shall  be  received  as 
conclusive  evidence  for  the  pur^jose  aforesaid.    All  sums  collected  under  the  abbuwumso 
forgoing  provisions  shall  be  paid  to  the  public  account,  to  the  credit  of  an  ^^^  ^ 
account  to  be  called  '*  The  Land  Assurance  Fund  Account,"  and  shall  be  S^arato 
deemed  to  be  and  be  treated  as  part  of  the  irublic  Trust  Fund  within  the  ^^^^^ 
meaning  of  "  The  Public  Eevenues  Act,  1878."      (See  note  to  See.  49,  ante. 
N.  28.) 

178*  Anj  persons  sustaining  loss  or  damage  through  any  omission^  Compensa. 
mistake,  or  misfeasance  of  any  Eegistrar,  or  of  any  of  his  officers  or  clerks,  SS©  o'mls!" 
in  the  execution  of  their  respective  duties,  and  any  person  deprived  of  any  ^wance  of 
land,  or  of  any  estate  or  interest  in  land,  through  the  bringing  of  the  same    **"*'*' 
under  this  Act,  or  by  the  registration  of  any  other  person  as  proprietor  of 
such  land,  or  by  any  error,  omission,  or  misdescription  in  any  certificate  of 
title,  or  in  any  entry  or  memorial  in  the  Ee&;ister,  or  who  has  sustained  any 
loss  or  damage  by  the  wrongful  inclusion  of  land  in  any  certificate  as  afore- 
said, and  who  by  this  Act  is  barred  from  bringing  an  action  for  possession 
or  other  action  for  the  recovery  of  such  land,  estate,  or  interest,  may  bring 
an  action  against  the  Eegistrar- General,  as  nominal  defendant,  for  recovery 
of  damages.     {Qeorge  v.  Australian  Mutual  Provident  Society^  56  ;  Bonner 
V.  Andrews^  85  ;  Ashley  v.  Cooky  137.) 

179.  In  case  the  plaintiff  recovers  final  judgment  against  such  nominal  LiabUity  of 
defendant,  then  the  Court  or  Judge  before  whom  such  action  may  be  tried  o<SS'*"''^^' 
shall  certify  to  the  Colonial  Treasurer  the  fact  of  such  judgment,  and  the 
amount  of  damages  and  costs  recovered  ;  and  the  said  Treasurer  thereupon, 

and  upon  the  receipt  of  a  warrant  under  the  hand  of  the  Governor,  shall 
pay  the  amount  of  such  damages  and  costs  to  the  person  recovering  the 
same,  and  shall  charge  the  same  to  the  account  oi  the  Assurance  Fund. 
{Sharpe  v.  Hadley,  3  ;  Coker  v.  Spence,  6  ;  Fisher  v.  Stewart,  44  /  Bank 
Victoria  v.  Bawlings,  52  ;  re  Turner,  66 ;  Campbell  v.  Jarrett,  96 ;  Hall  v.  Hall, 
98  ;  Kearton  v.  Richardson,  125  ;  Ashley  v.  Cook,  137  ;  Campbell  v.  Jarrett, 
142 ;  Orey  v.  Watson,  152  ;  Wilson  v.  Kiny,  166  ;  Miller  v.  Stuart,  172  ; 
Shaekell  v.  Lindsay,  174.)  Notice  of 

ft  .  .  action  to  be 

180.  Notice  in  writing  of  every  action  against  the  Eegistrar- General,  served  on 
and  of  the  cause  thereof,  and  of  the  amount  claimed,  shall  be  served  upon  otSenS^ind 
the  Attorney-General,  and  also  upon  the  Begistrar-General,  one  month  at  Begiatrar 
least  before  the  commencement  of  such  action.    If  the  aforesaid  officers  colonial 
concur  that  such  claim  ought  to  be  admitted,  as  to  the  whole  or  any  part  Zjjf^^  ^ 
thereof,  without  suit  or  action,  and  shall  jointly  certify  to  that  effect,  the  admitted 
Governor  may  issue  his  warrant  to  the  Colonial  Treasurer  for  payment  coeta  if  ac 
accordingly.    If,  after  notice  of  such  admission  has  been  served!^  on  the  M*"*^";. 
claimant,  fiis  solicitor  ar  agent,  the  claimant  shall  proceed  with  such  aetion,  admiarion ' 
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and  shall  recover  no  more  than  the  amount  admitted,  he  shall  not  be  entitled 
to  recover  any  costs  as  against  the  nominal  defendant,  and  shall  be  liable  to 
such  defendant  for  the  costs  of  defending  the  action  in  like  manner  as  if 
judgment  had  been  given  for  the  defendant  in  such  action.  {OaJcden  v. 
Oibbsy  7  ;  Fotheringham  v.  Archer,  10  ,  8mall  and  another  v.  Olen,  20 ; 
Chomley  t.  Mrebrace,  21  ;  Anderson  v,  Maori  Hill  Borough,  103 ;  Schroeder  v. 
Harcourt,  104  ;  Van  Damme  v.  Bloxam,  105.  {See  note  to  See.  180,  ante. 
N.  120  ;  Q.  61, 128  ;  S.  208  ;  T.  62,  128  ;  V.  66,  157.) 

181-  If,  in  any  such  action,  judgment  be  given  in  favour  of  the  nominal 
defendant,  or  the  plaintiff  discontinue  or  become  nonsuited,  the  plaintiff 
shall  be  liable  to  pay  the  full  costs  of  defending  such  action  ;  and  the  same 
when  taxed,  shall  be  levied  in  the  name  of  the  nominal  defendant. by  the  like 
process  of  execution  as  in  other  actions  on  the  case.  (8?e  note  to  Sec.  180 
ante,) 

182.  Whenever  any  sum  of  money  has  been  lawfully  paid  out  of  the 
Assurance  Fund  as  compensation  for  any  loss  occasioned  by  fraud,  or  by 
fraudident  omission,  misdescription,  or  misrepresentation  of  any  kind  on  the 
part  of  any  proprietor  in  bringing  land  under  this  Act  or  under  the  Acts 
hereby  repealed  or  by  fraud  on  the  pari  of  any  person  causing  or  procuring 
himself  to  be  registered  as  a  proprietor  under  the  said  Acts,  or  either  of  them, 
by  virtue  of  anv  dealing  with  or  transmission  from  a  registered  proprietor,  the 
amount  of  sucn  compensation,  together  with  all  costs  incurred  in  testing  or 
defending  any  claim  or  action  in  relation  thereto,  shall  be  deemed  a  debt  due 
to  the  Crown  from  the  person  legally  responsible  for  such  fraud,  fraudulent 
omission,  misdescription,  or  misrepresentation,  as  the  case  may  be,  and  may 
be  recovered  from  nim,  or  from  his  personal  representatives,  by  action  at 
law,  in  the  name  of  the  Eegistrar-General,  or,  in  case  of  bankruptcy,  may 
be  proved  as  a  debt  due  from  his  estate.  A  certificate  signed  by  the  Colonial 
Treasurer,  verifying  the  fact  of  such  payment  out  of  the  Assurance  Fund, 
shall  be  prima  facie  proof  that  such  payment  was  made  as  aforesaid.  All 
moneys  recovered  in  any  action  as  aforesaid  shall  be  paid  to  the  credit  of  the 
Assurance  Fund.  All  costs  incurred  by  the  Eegistrar- General  with  the 
sanction  of  the  Attornejr-Q-eneral  in  prosecuting,  testing,  or  defending  any 
claim  or  action  under  this  Act  shall  be  paid  out  of  the  Assurance  Fund. 
(N.  84  ;  Q.  61,  103  ;  T.  62-85  ;  V.  66,  120,  144.) 

183*  Whenever  any  amount  has  been  paid  out  of  the  Assurance  Fund 
on  account  of  any  person  who  may  have  absconded,  or  who  cannot  be  found 
within  the  jurisdiction  of  the  Supreme  Court,  and  may  have  left  any  real  or 
personal  estate  within  New  Zealand,  the  said  Court,  or  a  Judge  thereof, 
upon  the  application  of  the  Registrar- General,  and  upon  the  production  of 
a  certificate  signed  by  the  Colonial  Treasurer  certifving  that  the  amount  has 
been  paid  in  satisfaction  of  a  judgment  against  the  Registrar- G^eneral  as 
nominal  defendant,  may  allow  the  Registrar-General  to  sign  judgment 
against  such  persons  forthwith  for  the  amount  so  paid  out  of  the  Assurance 
Fund,  together  with  the  costs  of  the  application  ;  and  such  judgment  shall  be 
final,  and  signed  in  like  manner  as  a  nnai  judgment  by  confession  or  default 
in  an  adverse  suit,  and  execution  may  issue  immediately.     (Q.  61,  133.) 

184.  If  such  person  shall  not  have  left  real  or  personal  estate  within 
the  Colony  sufficient  to  satisfy  the  amount  for  which  execution  may  have 
been  issued  as  aforesaid,  the  Registrar- General  may  recover  such  amount, 
or  the  unrecovered  balance  thereof,  by  action  against  such  person  at  any 
time  thereafter  he  may  be  found  within  the  jurisdiction  of  the  Supreme 
Court. 
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185.  The  AMurance  Fond  shall  not  under  any  drcunistanoes  be  liable 
for  compensadon — ^For  any  Iom,  damage  or  deprivation  occasioned  by  the  nilllbii^Ur. 
breach  by  a  registered  proprietor  of  any  trust,  or  in  any  case  in  which  the  uinoMeB 
B&me  land  may  haye  been  included  in  two  or  more  grants  from  the  Crown ; 

or  for  any  loss  by  reason  of  the  improper  use  of  the  seal  of  any  corporation 
or  company,  or  by  reason  of  the  registration  of  any  instrument  executed  by 
any  person  under  any  legal  disability,  unless  the  fact  of  such  disability  was 
disclosed  on  the  instrument  by  virtue  of  which  such  person  was  registered  as 
proprietor,  or  by  reason  of  the  improper  exercise  of  any  power  of  sale  or 
re-entry,  notwithstanding  the  effect  that  may  have  been  given  to  the  same 
by  ent^  on  the  Eegister.     (S.  211,  214.) 

186.  No    person    shall,  as    against    the  Begistrar- General   or    thevaiaeof 
Assurance  Fund,  be  entitled  to  recover  any  greater  amount  for  compensation  Jfjeroi^ 
in  respect  to  loss  or  deprivation  of  any  land,  or  of  any  estate  or  interest  tion  to  be 
therein,  than  the  value  of  such  land,  estate,  or  interest  at  the  time  of  such  £^^1^^' 
deprivation,  together  with  the  value  of  the  messuages  and  tenements  erected 
thereon  and  improvements  made  thereto  (if  any)  prior  to  the  time  of  such 
deprivation,  with  interest  at  the  rate  of  five  per  centum  per  annum  to  the 

date  of  judgment  recovered ;  and  in  case  the  Assurance  Fund  for  the  time 
being  snail  be  insufiBcient  to  satisfy  any  claim  the  deficiency  shall  be 
paid  out  of  the  consolidated  revenue  of  the  Colony,  and  shall  be  a  first 
charge  upon  the  Assurance  Fund.     (Mudgway  v.  Davy  and  Buick,  1.) 

187*  No  action  for  the  recovery  of  damages  as  aforesaid  shall  lie  or  be  Limiutioik 
sustained  against  the  Eegistrar-General  unless  such  action  shall  be  ®'*°*^***" 
commenced  within  the  period  of  six  years  from  the  date  when  the  right  to 
bring  such  action  accrued ;  but  a,nj  person  being  under  the  disabilty  of 
coverture,  infancy,  unsoundness  of  mind,  or  absence  from  the  Colony,  may 
bring  such  action  within  three  years  from  the  date  on  which  such  disability 
sbali  have  ceased.  {Be  O'Brien,  34;  Moyle  v.  Gibbt,  49.  N.  122;  T. 
62-130;  V.  66-149.) 

188*  The  plaintiff  in  any  such  action,  or  the  plaintiff  in  an  action  for  Pkintub  to 
the  recovery  of  land,  shall  be  nonsuited  in  any  case  in  which  the  loss  or  ^^225^***^ 
deprivation  complained  of  may  have  been  occasioned  through  the  bringing  prored 
o£  land  under  this  Act,  if  it  shall  be  made  to  appear  to  the  satisfaction  of 
the  Court  before  which  such  action  shall  be  tried  that  such  plaintiff  or  the 
person  through  or  under  whom  he  claims  title  had  notice,  by  personal  service 
or  otherwise,  or  was  aware  that  application  had  been  made  to  bring  such 
land  under  this  Act,  and  had  Wilfully,  negligently,  or  collusively  either 
omitted  to  lodge  a  caveat  or  allowed  such  caveat  to  lapse.     (Much way  v. 
Davy  and  Buick,  1 ;  Lauch  v.  Ball,  9 ;  Featherstone  v.  Ranlon,  163.  S.  216.) 

Fboiection  or  Pubohasebs. 

189.  Except  in  the  case  of  fraud,  no  person  contracting  or  dealing  PnrohMer 
with  or  taking  or  proposing  to  take  a  transfer  from  the  registered  proprietor  ^JS^'' 
of  any  registered  estate  or  interest  shall  be  required  or  in  any  manner  con-  pnetomotto 
cemed  to  enquire  into  or  ascertain  the  circumstances  in  or  the  consideration  bJ^ti.J?* 
for  which  such  registered  o^ner  or  any  previous  registered  owner  of  the 
estate  or  interest  in  question  is  or  was  registered,  or  to  see  to  the  applica- 
tion of  the  purchase-money  or  of  any  pare  thereof,  or  shall  be  affected  by 
notice,  direct  or  constructive,  of  any  trust  or  unregistered  interest,  any  rule 
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of  law  or  equity  to  the  contrary  notwithstanding,  and  the  knowledge  that 
anj  such  trast  or  unregistered  interest  is  in  existence  shall  not  of  itself  be 
imputed  as  fraud.     (FeatherHone  y,  Banian^  4;  Mann  v.  Bobertson,  191.) 

No  HabiH^  190.  Nothing  in  this  Act  contained  shall  be  so  interpreted  as  to  leaye 

pQTohaa£or  subjoct  to  actiou  f or  recoyer^  of  damages,  or  to  action  for  possession,  or  to 
mortgagee  depriyatiou  of  the  estate  or  mterest  in  respect  to  which  he  is  registered  as 
proprietor,  any  purchaser  or  mortgagee  bona  fide  for  yaluable  consideration 
of  land  under  the  proyisions  of  this  Act  on  the  ground  that  his  yendor  or 
mortgagor  may  haye  been  registered  as  proprietor  through  fraud  or  error, 
or  under  any  yoid  or  voidable  instrument,  or  may  haye  deriyed  from  or 
through  a  person  registered  as  proprietor  through  &aud  or  error,  or  under 
any  yoid  or  yoidable  instrument,  and  this  whether  such  fraud  or  erroi  shall 
consist  in  wrong  description  of  the  boundaries,  or  of  the  parcels  of  any  land, 
or  otherwise  howsoeyer.  (Bume  y.  Stewart y  28 ;  Oreif  y.  Watsony  152  ; 
re  O' Connelly  169;  Bost  y.  Victoria  Permanent  Benefit  Building  Society^ 
180.    N.  115-1,  118 ;  S.  154, 167;  T.  62-126.) 

Appsal. 

Appeal  to  191^  If  the  Eegistrar  shall  refuse  to  perform  any  act  or  duty  which 

Court  fr^m  he  is  hereby  required  or  empowered  to  perform,  or  if  the  proprietor  op 

^Jjj^'    other  claimant  oi  any  land,  estate,  or  interest  shall  be  dissatisfied  with  the 

direction  of  the  Eegistrar  and  Examiner  of  Titles,  or  of  the  Begistrar  acting 

alone,  in  respect  of  any  application,  claim,  matter,  or  thing  under  this  Act, 

the  person  deeming  himself  aggrieyed  may  require  the  Begistrar  to  set  forth 

in  writing  the  grounds  of  his  refusal,  or  the  grounds  upon  which  such 

direction  was  giyen. 

Huni^  to         192*  Such  person  may,  if  he  think  fit,  summon  the  Begistrar  to  appear 

v^oKt        before  the  Supreme  Court  to  substantiate  and  uphold  the  grounds  oi  his 

refusal  of  such  direction  or  decision  as  aforesaid,  such  summons  to  be  issued 

under  the  hand  of  a  Judge  of  the  said  Court,  and  seryed  upon  the  Begistrar 

six  clear  days  at  least  before  the  day  appointed  for  hearing.     {Ex  parte 

Botoman2,) 

H«^g  of  193.  Such  objections  shall  be  heard  by  the  said  Court  upon  motion ; 

*^  and  upon  the  hearing  the  Begistrar,  or  his  counsel,  shall  haye  the  right  of 

reply,  and  the  Court  shall,  if  any  question  of  fact  be  inyolyed,  direct  an  issue 

to  be  tried  to  decide  such  fact ;  and  the  Court  shall  thereupon  make  such 

order  in  the  premises  as  the  circumstances  of  the  case  may  require,  which 

order  shall  be  binding  upon  the  Begistrar.     (8.  238 ;  T.  62-143 ;  V.  66- 

162.) 

J^^  ^         194.  All  expenses  attendant  upon  such  proceedings  shall  be  borne  and 

appeal        ^^^  ^^  the  person  preferring  such  plaint,  unless  the  Judge  or  Court  shall 

order  that  the  same  be  paid  out  of  tne  Assurance  Fund,  which  such  Court 

or  Judge  is  hereby  empowered  to  do. 

g^*»*™'"  195.  Wheneyer  any  question  shall  arise  between  the  Begistrar  and 

decide  ^    Examiner  with  regard  to  the  performance  of  any  of  the  duties  or  the  exercise 

JglJJJJJ^^     of  any  of  the  functions  by  this  Act  conferred  or  imposed  on  any  Begistrar, 

^f^Mi-    which  he  is  authorised  or  empowered  to  exercise  or  perform  in  conjunction 

iner  of Titiea  ^j.  together  With,  or  with  the  consent  of,  the  Examiner,  the  Begistrar  shall 

state  a  case  for  the  opinion  of  the  Begistrar-General ;    and  thereupon  the 

Begistrar-G^eneral  shall  decide  upon  the  matter,  and  such  decision  shall  be 

binding  upon  such  Begistrar  and  Examiner. 
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196.  In  eyeiY  case  in  which  an  appeal  maj  be  had  to  the  Supreme  Prinuur 
Court  or  a  Judge  roereof  under  this  Act  m)m  the  decision  of  any  Begistrar  S^^Jt^. 
acting  also  as  Examiner  of  Titles,  or  of  any  Begistrar  in  respect  of  any  Oeneniif 
matter  with  which  he  is  empowered  to  deal  without  the  concurrence  of  an  S?:SSi- 
Examiner,  the  person  dissatisfied  with  such  decision  may  refer  the  same  in  inwthoswne 
the  first  instance  to  the  Begistrar- G-eneral,  whose  decision  shall  be  binding  ^®'**^ 

on  the  Begistrar ;  and  there  shall  be  the  liice  appeal  to  the  Supreme  Court 
from  the  decision  of  the  Begistrar-General  as  from  the  decision  of  a 
Begistrar. 

197.  The  Begistrar- General  may,  by  special    case,   submit   for   the  Q^SSfm* 
decision  of  the  Court  of  Appeal  any  question  arising  under  this  Act  which  Babmitqaes^ 
shall  appear  to  him  to  require  such  decision ;  and  the  said  Court  shall  give  SSSion'of 
its  judgment  thereon  as  if  such  question  had  been  raised  in  due  form  upon  Ooart  of 
an  appeal  from  the  decision  of  a  Judge  of  the  Supreme  Court.  Appod 

198.  Li  the  conduct  of  actions  and  proceedings  in  any  Court  under  Ordina^ 
this  Act  the  same  rule  shall  apply,  and  there  shall  be  the  same  rights  of  S^^^^odb 
appeal,  as  are  in  force  or  exist  tor  the  time  being  in  respect  of    ordinary  ^  proojdow 
proceedings  in  the  same  Court.    (Q.  61-107 ;  T.  62-143,  74-32.)  ^^^ 

199.  The  Judges  of  the  Supreme  Court,  or  so  many  of  them  as  are  for  JadgM  m»7 
the  time  being  authorised  to  make  general  rules  for  regulatinff  proceedings  JS« '****^^ 
in  ordinary  actions  in  the  Supreme  Court,  shall  have  power  from  time  to 

time  to  make  rules  and  orders  for  regulating  proceedings  in  the  Supreme 
Court  under  this  Act,  and  from  time  to  time  to  rescind,  alter,  or  add  to  such 
roles  and  orders.    (S.  224.) 

Opfences. 

200.  If  any  person— Fraudulently  procures,  assists  in  fraudulently  MisdMneui. 
procuring  or  is  privy  to  the  fraudulent  i)rocurement  of  any  certificate  of  ^\'5S^*' 
title  or  other  instrument,  or  of  any  entry  in  the  Begister,  or  of  any  erasure 

or  alteration  in  any  entiy  in  the  Begister,  or  in  any  instrmnent  or  form 
issued  by  the  B^istrar-General  or  any  Begistrar ;  or — Fraudulently  uses, 
assists  in  fraudulently  using,  or  is  privy  to  the  fraudulent  using  of  any  form 
purporting  to  be  issued  or  sanctioned  by  the  Begistrar-General ;  or — fenow- 
mgly  misleads  or  deceives  any  person  hereinbefore  authorised  to  demand  an 
exphmation  in  respect  to  any  land  or  the  title  to  any  land  which  is  the  subject 
of  any  application  to  bring  the  same  under  this  Act,  or  in  respect  to  which 
any  dealing  or  transmission  is  proposed  to  be  registered  or  recorded,  such 
person  shall  be  deemed  guilty  of  a  misdemeanour,  and  shall  be  liable  to  a 
penalty  not  exceeding  five  hundred  pounds,  or  may,  at  the  discretion  of  the 
Court  before  whom  the  case  may  be  tried,  be  imprisoned,  with  or  without 
hard  labour,  for  any  period  not  exceeding  three  years.  Any  certificate  of 
titie,  entry,  erasure,  or  alteration,  so  procured  or  made  by  fraud  shall  be  void 
as  between  all  parties  or  privies  to  such  fraud.  (National  Bank  v.  National 
Mortgage  and  Agency  Oo,y  12  ;  Saunders  v.  Cabot,  15;  Chomley  v.  Firebrace,  21 ; 
Wiggins  app.y  Bxmmill  reap,,  38 ;  Bailey  v.  Ohrisp,  54 ;  Hall  v.  Hall,  98 ; 
Beg.  V.  Tideman,  99  ;  Colonial  Bank  v.  Fye,  107  ;  Neill  v.  Adams,  130 ;  Jones 
V.  Jones,  134.  N.  130, 132  ;  S.  187,  229-1, 233  ;  Q.  61, 126 ;  T.  62-139, 140, 
74-17;  V.  66,  163, 154.) 

201.  If  any  person, — (1)  Forges,  or  procures  to  be  forged,  or  assists  Pei<mie8 
in  forging  the  seal  of  any  Begistrar,  or  the  name,  signature,  or  handwriting  ^•^  ***• 
of  any  officer  of  the  Land  Begistry  Office,  in  cases  where  such  officer  is  by 

this  Act  expressly  or  impliedly  auworised  to  affix  his  signature ;  (2)  Stamps, 
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or  procures  to  be  stamped,  or  assists  in  stamping  any  document  with  any 
forged  seal  of  any  Registrar;  (3)  "Forges,  or  procures' to  be  forged,  or 
assists  in  forging  the  name,  signature,  or  handwriting  of  any  person  whom- 
soever to  any  instrument  which  is  by  this  Act,  or  in  pursuance  of  any  power 
contained  in  this  Act,  expressly  or  impliedly  authorised  to  be  signed  by  such 
person ;  (4)  Uses,  with  any  intention  to  defraud  any  person  whomsoever, 
any  document  upon  which  any  impression  or  part  of  the  impression  of  any 
seal  of  any  Registrar  has  been  forged,  knowing  the  same  to  have  been  forged, 
or  any  document  the  signature  to  which  has  been  forged,  knowing  the  same 
to  have  been  forged  ;  (5)  Fraudulently,  or  with  intent  to  defraud,  uses  or 
deposits,  or  seeks  to  use  or  deposit  under  this  Act  any  power  of  attorney, 
knowing  the  same  to  have  been  revoked,  whether  expressly  or  by  death  of 
the  grantor ;  such  person  shall  be  deemed  guilty  of  felony.  {See  note  to 
Sec,  200,  ante.) 

oiSS^the  202.  If  any  person  knowingly  or  wilfullv  makes  a  false  oath  or  declar- 

Act  ation  concerning  any  matter  or  procedure  mad.e  and  done  in  pursuance  of 

this  Act,  such  person  shall  be  deemed  guilty  of  perjury.     (Q.  61-142 ;  S. 

230,  281). 

Pnniahment  203.  Any  person  convicted  of  felony  or  perjury  under  this  Act  shall 

be  liable  to  imprisonment  for  any  term  not  exceeding  four  years,  and  to  be 
kept  to  bard  labour  for  the  period  aforesaid.      (Bailey  v.  Chritp,  54 ;  £e^. 
V.  Tideman,  99.     N.  133 ;  S.  229,  231 ;  T.  62-141.) 
conyictioii  204.  No  proceeding  or  conviction  for  any  act  hereby  declared  to  be 

oiwi*rem^*  misdemeanour  or  a  felony  shall  affect  any  remedy  wliich  any  person 
aggrieved  or  injured  by  such  act  may  be  entitled  to  at  law  or  in  equi^ 
against  the  person  who  has  committed  such  act,  or  against  his  estate.  (N. 
181 ;  V.  66,  166.) 

Lasd-Bbokebs  JlBtd  Yaluatobs. 
Begi^kT-  205.  The  Registrar- Q-eneral,  with  the  sanction  of  the  Q-ovemor,  may 

wmTsMlo.  license  fit  and  proper  persons  to  be  land-brokers  for  transacting  business 
tionofoo-  under  this  Act,  an4,  with  like  sanction,  may  prescribe  the  charges 
uoente^^  recoverable  by  such  brokers  for  such  business  by  any  scale  not  exceeding 
brokew       the  charges  specified  in  the  Sixth  Schedule ;  and  for  every  such  licence  may 

charge  and  receive  the  fee  of  five  pounds  annually.     (S.  271.) 

Bondr^  206.  Before  granting  any  such  licence  the  Registrar- General  shall 

?ore  grant  of  take  a  boud  from  the  person  to  whom  the  same  is  to  be  issued  in  the  sum  of 

iio«aoe        QUO  thousaud  pouuds,  with  two  sureties  each  in  the  sum  of  five  hundred 

pounds,  conditioned  that  such  person  shall  duly  and  faithfully  act  in  the 

capacity  of  such  licensed  land-broker  in  accordance  with  this  Act.    (8. 

272.) 

^«n^  207.  Any  licence    granted    as    aforesaid    may    be    revoked  by  the 

revoked       Eegistrar-Q-eueral,  with  the  sanction  of  the  Governor,  upon  the  ground  of 
midfeasance  or  incapacity  of  the  licensee,  or  in  case  the  sureties  or  either  of 
them  shall  become  bankrupt  or  leave  the  colony,  or  shall  desire  to  be 
discharged  from  their  liability.    (V.  85-6.) 
Mti^^mth  208.  Any  person  who,  not  being  the  holder  of  a  licence  as  a  land- 

out  iioOToe"  broker  under  this  Act,  or  of  a  certificate  for  the  time  being  in  force  to  the 
effect  that  he  is  on  the  roll  of  the  Supreme  Court  as  a  barrister  or  solicitor 
thereof,  shall  transact  business  for  fee  or  reward  under  this  Act,  or  shall 
wilfully  and  falsely  pretend  to  be  entitled  to  transact  such  business,  shall  for 
each  offence  be  liable  to  a  penalty  not  exceeding  fifty  pounds. 
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209.  If  any  peraon  licenBed  as  a  land-broker  shall  knowingly  and  Lio«DMof 
wilfnlly  charge  more  than  the  sums  mentioned  in  the  Sixth  Schedule,  his  ^SingraJT 
licence  shall  De  cancelled,  and  he  shall  be  incapable  of  being  again  licensed  i*wAi1 
aa  a  land-broker  for  two  years.  ^oSid 


210*  The  Gk)yemor  may  appoint  qualified  persons  to  be  valuators  Vaiaftton 
under  this  Act,  and  may  at  pleasure  revoke  any  such  appointment.      Every  ^Jj^ 
peison  appointed  as  a  valuator,  or  who  has  been  already  so  appointed,  may 
be  required  to  take  the  following  oath  before  a  Judge  of  the  Supreme  Court 
or  District  Court,  or  before  any  oflBcer  appointed  for  that  purpose  by  the 
Governor  :—"  I,  A.B.,  do  swear  that  I  will  faithfully  and  to  the  best  of  my  o»thtobe 
ability  make  any  valuation  required  of  me  under  the  provisions  of  *  The  iSSton 
Land  Transfer  Act,  1885."     (N.  129  ;  Q.  77-7.) 

MiSCSLLAKEOUB. 

211.  Subject  to  the  express  provisions  of  this  Act,  the  GJ-ovemor  in  Goremor  in 
Council  from  time  to  time,  by  regulations  gazetted, — (1)  May  prescribe  flxaS^aJtS 
and  alter  the  fees  which  may  be  taken  by  Begistrars  under  this  Act ;  ^  under 
except  only  that  the  fees  to  be  taken  in  respect  of  the  several  matters  m^tng^ 
specified  in  the  Seventh  Schedule  shall  not  exceed  the  amounts  specified  in  ^^^ 
such  Schedule ;  also     (2)  Mav  make  such  regulations  as  may  from  time 
to  time  be  necessary  or  expedient  for  regulating  the  practice  and  conduct 
of  business  ;  also    (3)  May  make  regulations  prescribing  the  qualifications 
necessary  for  persons  to  be  appointed  to  offices  under  this  Act. 

212«  No  application  or  instrument  for  which  forms  are  provided  by  Printed 
the   Schedules  to  this  Act  shall  be   received   or   registered  except  the  ga^^Md 
same  shall  be  written  upon  a  printed  form  supplied  by  the  Land  Eegistry  QMa 
Office,  or  by  some   person  licensed  to   print  and   sell  the   same,  unless 
such  application  or  instruments   shall  be   executed  under  circumstances 
which,   in   the   opinion   of   the   Registrar,   shall   reasonably   excuse  the 
omission  to  use  such  printed  form. 

213.  The   Segistrar*  General   ma;^    from    time  to   time   make  such  S^"^' 
variations   in   the   forms   prescribed    in  the    Schedules  as  he  shall  deem  unotion°^^ 
necessary  or  expedient,  and    every  form  authenticated  by  his  seal,  or  by  JJ^^£J. 
the  seal  of  the  Registrar  of  the  district  within  which  tne  same  is  used,  d^ied^orais 
shall  be   taken   to  be  a   duly   authorised   form   unless  the   contrary  be 
proved. 

214.  In  any  form  under  this  Act  the  description  of  any  person  as  Deseription 
proprietor,  transferor,  transferee,  mortgagor,  mortgagee,  lessor  or  lessee,  ^JSSooSJ!?* 
or  as  trustee,  or  as  seized  of,  having,  or  taking  any  estate  or  interest  in  JJ?®5*f  _i 
any  land,  shall  be  deemed  to  include  the  heirs,  executors,  administrators,  n^ro^enST^ 
and  assigns  of  such  person.  **^«" 

215.  And  generally,  whenever  a  form  in  the  Schedules  hereto   is  Forms  mmj 
directed  to  be  used,  such  direction  shall  apply  equally  to  any  form  to  the  ^*  "•**  ^^ 
like  efEect,  signed  by  a  Eegistrar  or  stamped  with  his  seal,  or  which  for  the  Talons 
same  purpose  may  be  authorised  in  conformity  with  this  Act;  and  any 
variation  irom  such  forms,  not  being  in  matter  of  substance,  shall  not  affect 

their  validity  or  regularity,  but  they  may  be  used  with  such  alterations  as 
the  character  of  the  parties  or  circumstances  of  the  case  may  render 
necessary.     (N.  90  ;  S.  275  ;  Q.  85-13  ) 
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ProMontioii  216*  XTnless  otherwise  expressly  proyided,  all  offences  against  this 

of  offenoM  ^gt  ujay  be  pfosecuted,  and  all  penalties  or  sums  of  money  imposed  or 
declared  to  be  due  or  owing  by  or  under  the  same  maybe  sued  for  aud 
recovered,  in  the  name  of  the  Attorney-General,  before  any  Court  having 
junsdiction  for  punishment  of  offences  of  the  like  nature,  or  for  the  recovery 
of  penalties  or  sums  of  money  of  the  like  amount. 

EegirtrtT  217.  Before  proceeding  to  enforce  any  penalty  under  this  Act  for  non- 

SdJ^^  production  of  any  deed  or  instrument,  the  Kegistrar  may  require  the  person 
for  ooste  at  whose  instance  such  proceeding  is  taken  to  deposit  with  the  Clerk  of  the 
Court  in  which  such  proceeding  is  to  be  taken  a  reasonable  sum  as  security 
f  or  any  costs  or  expenses  which  may  be  incurred  by  the  Registrar  in  relation 
to  such  proceeding  or  consequent  on  any  failure  therein,  and  to  sign  an 
undertaldng  to  pay  such  costs  or  expenses.     (See  note  to  Sec,  179,  ante). 

DiMMtion-  218.  All  discretionary  powers  vested  in  Begistrars,  save  only  such  as 

^^^teBM  are  expressly  required  to  be  exercised  in  conjunction  with  an  Examiner  of 

Titles,  shall  be  exercised  subject  to  such  regulations  as  may  be  made  under 

this  Act.     (Ex  parte  the  Mutual  Trust  Oo.,  117). 

n^'^^d  219-  No  Begistrar  or  Deputy  or  Assistant  Registrar  shall  be  bound  to 

M«J^°^*  produce  any  register  or  document  in  his  possession. 

Officers  220.  No  officer  appointed  under  this  Act,  or  whose  appointment  is 

not  person-  hereby  confirmed,  shall  be  personally  liable  to  any  action,  suit,  or  proceeding 

^7    We  £^^  ^^  ^  respect  of  any  act  or  matter  honajide  done  or  omitted  to  be  done 

g^^j,  by  him  in  the  supposed  exercise  of  powers  vested  in  him  under  this  Act. 

^^liof  221.  The  special  provisions  contained  in  the  several  Appendices  A,  B, 

re-enacted  and  C,  annexed  to  this  Act,  are  hereby  enacted,  and  shall  be  deemed  to  form 
S?nSto     part  of  this  Act. 

^^"'^  222.  Whenever,  by  unrepealed  Act,  any  act,  matter,  or  thing  is  author- 

Acte  Mthor-  ised  to  be  done,  or  any  memorial  is  authorised  or  directed  to  be  registered, 
auir^to"be  Under  "  The  Land  Transfer  Act,  1870,"  or  any  Act  amending  the  same,  such 
iSSd^^^  act,  matter,  or  thing  may  be  done,  or  such  memorial  registered,  under  this 
fer  Act,  1870,  Act,  unloss  the  same  is  inconsistent  with  the  express  provisions  hereof. 

mAT  be  done  

under  this  223-  Where  in  any  unrepealed  Act  or  enactment,  or  in  any  deed, 

^^  instrument,  or  other  document,  made  before  the  commencement  of  this  Act, 

K^wnc**  reference  is  made  to  "  The  Land  Transfer  Act,  1870,"  or  any  Act  amending 
Transfer  the  samo,  or  to  any  enactment  thereof  respectively,  such  reference  shall  be 
appiy^to^tiS  coi^strued  and  shall  operate  as  if  it  had  been  made  to  this  Act,  or  to  such  of 
Act  -the  provisions  of  this  Act  as  correspond  to  the  Act  or  enactment  so  referred 

to. 
Sepesi  of  224.  The  several  Acts  and  portions  of  Acts  specified  in  the  Eighth 

existingAots  Schedule  are  hereby  repealed.  But  this  repeal  shall  not  affect  the  validity 
of  any  act,  deed,  instrument,  matter,  or  thing  lawfully  done  or  executed,  or 
of  any  power  of  sale  or  re-entry  existing  by  virtue  of  any  lease  or  mortgage 
executed  under  the  provisions  of  "  The  Land  Transfer  Act,  1870,"  and  of 
the  Acts  amending  the  same,  or  of  any  other  right,  estate,  or  interest  law- 
fully acquired,  created,  or  existing  under  the  said  Acts  or  any  of  them  ;  Nor 
shall  such  repeal  be  pleaded  in  bar  of  any  action,  suit,  indictment,  or  other 
proceeding  at  law  or  in  equity  heretofore  or  hereafter  commenced  or  prose- 
cuted in  respect  of  any  act,  deed,  matter,  or  thing  actually  done  or  suffered, 
or  in  respect  of  any  penalty  or  liability  incurred,  under  the  repealed  Acts  or 
any  of  them,  or  of  any  offence  against  the  provisions  thereof.  (N.  1 ;  Q. 
61-1 ;  S.  4,  5  ;  T.  68-11,  74.88, 86-88 ;  V.  66-2.) 
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225.  All  Proclamations,  Orders  in  Council,  scales  of  fees,  rules,  regula-  Previoiu 
tions,  and  instructions  lawfully  made  or  issued  under  "  The  Land  Transfer  J^J^JSom 
Act,  1870,"  and  the  Acts  amending  the  same,  so  far  as  the  same  are  in  force  Jo  ramain  in 
at  the  time  of  the  commencement  of  this  Act,  shall,  until  revoked  by  proper  ^^^ 
authority,  apply  to  this  Act,  and  shall  remain  in  full  force  and  virtue  except 
80  far  as  is  inconsistent  with  the  express  provisions  hereof. 

226-  AH  applications  and  other  proceedings  pending  under  the  repealed  Proceedings 
Acts,  or  any  of  them,  may  be  continued  and  completed  as  if  the  said  Acts  §^  repe^ 
had  not  been  repealed.  ^^iiSS^* 

APPENDICES.  "^ 

Appendix  A,— Public  Beserves  and  other  Public  Lands.— (1)  The^^gJ^o^* 
grantee  or  other  person  or  body  corporate  in  whom  any  land  under  this  Act  affecting 
now  is  or  shall  hereafter  become  vested  as  a  public  reserve,  shall  hold  such  J^^  J^^ 
land  subject  to  the  trusts  expressed  or  declared  of  and  concerning  the  same  other  public 
in  the  Crown  grant  or  in  any  certificate  of  title  following  the  terms  of  such  ^^ 
grant.  If,  after  the  registration  of  the  Crown  grant,  any  trust  shall  be 
legally  declared  under  the  authority  of  any  Act  of  the  General  Assembly  of 
and  concerning  any  such  public  reserve,  either  as  an  original  trust  or  by  way 
of  substitution,  or  if  any  trust  previouslv  declared  shall  be  by  the  like 
authority  legally  revoked  or  altered,  it  shall  be  the  duty  of  the  Commissioner 
of  Crown  Lands  of  the  land  district  wherein  such  reserve  is  situate  to  notify 
to  the  Begistrar  the  particulars  of  such  trust  or  of  such  alteration,  revocation, 
or  substitution,  as  the  case  may  be.  The  Kegistrar  shall  thereupon  enter  a 
notification  thereof  in  the  Begister,  and  such  new  or  altered  trust  or  revoca- 
tion, as  the  case  may  be,  shall  take  effect,  as  to  the  land  against  which  such 
entry  is  made,  as  from  the  date  of  such  entry.  (2)  Whenever,  by  any  Act 
of  the  General  Assembly,  it  is  declared  that  land  other  than  public  reserves 
may  be  vested  in  any  person  or  body  corporate  for  any  special  purpose,  or 
by  virtue  of  any  office,  it  shall  be  lawful  to  grant  or  transfer  lana  under  this 
Act  to  such  person  or  body  corporate  to  be  held  accordingly;  and  a 
reference  to  such  first-mentioned  Act  in  the  memorial  of  such  transfer  or 
any  certificate  of  title  issued  thereupon  shall  be  notice  of  the  capacity  of 
which  such  land  is  held,  and  of  all  trusts  expressly  afEectin^  the  land  by 
virtue  thereof.  (3)  The  disclosure  of  any  trust  under  the  provisions 
aforesaid  shall  have  the  effect  of  a  perpetual  caveat  to  restrain  any  dealing 
with  the  lands  affected,  so  far  as  such  dealing  is  manifestly  inconsistent 
with  such  trust. 

Appbitdix  B. — Caitteebttbt  Educational  Eesebves. 

(1)  Every  receipt  which  shall  be  issued  by  the  Land  Board  of  the  5?^J? 
Land  District  of  Canterbury  for  the  purchase  monev  of  land  contracted  to  dea^^with 
be  sold  under  the  provisions  of  "  The  Canterbury  Educational  Beserves  Sale  tS^cS^St- 
and  Leasing  Act,  1876,"  shall  be  in  duplicate,  and  it  shall  be  the  duty  of  the  boryEdaoa. 
Board  to  transmit  one  copy  thereof  to  the  Begistrar.     (2)  The  Begistrar  sS^ST^ 
shall  include  such  receipt  m  the  Provisional  Begister  Book  of  his  district,  as  Jgy*°«  ^«*» 
if  the  same  were  a  receipt  by  an  ordinary  Beceiver  of  Land  Bevenue  for  the 
purchase-money  or  Crown  lands ;  and,  until  the  issue  of  a  certificate  of  title 
lor  the  same  as  hereinafter  mentioned,  all  dealings  with  such  land  by  the 
purchaser,  and  by  those  claiming  through  or  under  him,  shall  be  entered  on 
the  Provisional  Begister  onlv.     (3)  Nothing  in  this  Act  shall  be  taken  to 
preclude  the  registration  in  due  form  of  any  instrument  requisite  for  giving 
effect  to  the  provisions  of  ''  The  Canterbury  Educational  Beserves  Sale  and 
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Leasing  Act,  1876,  "  and  for  yesting  the  land  coniaraoted  to  be  sold  as  afore- 
said in  the  purchaser  named  in  such  receipt ;  but  until  the  issue  of  a  certifi- 
cate of  title  for  the  same,  no  other  deahngs  whateyer  with  the  said  land 
shall  be  registered  saye  and  except  such  as  are  hereinbefore  authorised  to  be 
entered  on  the  Proyisional  Eegister.  (4)  IJpon  the  registration  of  a  Crown 
grant  for  the  said  land,  and  of  a  duly  executed  transfer  to  the  purchaser, 
the  Eegistrar  shall  cancel  such  grant  as  to  the  land  transferred,  and  shall 
issue  a  certificate  of  title  for  the  same  to  the  purchaser  or  to  such  other 
person  or  persons,  and  subject  to  such  memorials  and  entries  thereon,  as 
shall  be  necessary  for  giying  effect  to  the  dealings  on  the  Proyisional 
Segister. 

Appekdix  C. — Unikcoepoeatkd  BuiLnnra  Socieths. — MoBTaAGEs. 
B^atofttioa  (i)  Every  unincorporated  building  society  shall  forward  from  time  to 

g^M*  &o.,  time  to  each  Kegistrar  the  names  of  the  treasurer,  trustee,  or  other  officers 
^re^^'*  in  whom  any  property  of  the  society  within  his  district  may  by  law  be  or 
become  yested,  and  also  notice  of  the  death,  resignation,  or  removal  of  the 
existing  and  the  appointment  of  new  officers,  also  a  copy  of  the  rules  of  the 
society.  (2)  Land  under  this  Act  shall  be  mortgaged  to  such  societies 
only  by  memorandum  of  morts^age  made  to  such  officers,  denoted  by  their 
official  denomination,  and  not  by  their  own  proper  names,  and  the  persons 
in  whom  the  proper^  of  the  society  shall  for  tne  time  being  be  yested  shall 
be  deemed  to  be  the  registered  proprietors  of  such  mortgages.  (3)  When 
any  instrument  shall  be  presented  for  registration  affecting  tne  land  included 
in  any  such  mortgage,  and  shall  purport  to  be  executed  by  the  persons  in 
whom  the  property  of  the  society  appears  to  the  Eegistrar  to  nave  been 
yested  at  tne  time  of  the  execution  ot  such  instrument,  he  shall  register  the 
same,  and  no  person  claiming  under  any  such  instrument  shall  be  affected 
by  notice,  direct  or  constructive,  that  the  property  of  the  society  was  not 
yested  in  the  persons  executing  the  same,  nor  that  such  instrument  was 
executed  in  contravention  of  the  rules  of  the  society  or  the  terms  of  the 
mortgage. 

Seo.u  FIBST  SCHEDULE.— Ceetieicatb  op  Title  nr  lietj  op  Gbant. 

A.B;  of  [description]  y  is  now  seized  of  an  estate  in  fee  simple  [or  as 
the  case  may  he\y  subject  as  is  herein  expressed  or  notified  by  memorial 
hereon  indorsed,  in  that  piece  of  land  situated,  ^<i.  VDescrihe  hv  reference  to 
plan  or  diagram],  which  said  land  is  [or  is  part  off  the  Buraf  Section  [or 
Town  Allotment]  No.  ,  delineated  in  the  public  map  of  the 
District  [County  or  Township],  deposited  in  the  office  of  ,  and  was 

originally  acquired  from  the  Crown  by  [name  of  original  purchaser],  under 
the  provisions  of  [Refer  to  the  Act  or  other  authority  under  which  title 
originally  acquired^.  In  witness  whereof  I  have  hereunto  subscribed  my 
name  this  day  o£  ,  18      .     (l.s.)      M.N.,  Begistrar,  &c. 

Signed  in  the  presence  of 

SECOND    SCHEDULE. 

s«».i8  Poem    A. —  Application   to    briii^g   Laiid  uia>EB  the  Act. 

I,  A.B.,  of  ,  do  declare  that  I  am  [or  on  behalf  of  ,  of 

,  that  he  is]  seized  of  an  estate  of  freehold  [here  state  whether  of 

itthmitanee  or  of  a  Itfe  estate,  and  whether  held  in  trwf]  in  all  that  piece  of 
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land  situftted  in  [here  sUOe  the  situation],  oontamin^  [here  state  the  area"],  be 
the  same  a  little  more  or  less  (excluBiye  of  roads  intersecting  the  same,  if    • 
any)  J  with    [here    state   rights  of  way  and  other  privileges  or  easements 
am^ertaining,   and  set  forth  a  sufficient  description  to  identify   the  land\ 
which  piece  of  land  is  of  the  yalue  of  £  ,  and  no  more,  and  is  the 

town  allotment  [or  country  section,  or  is  part  of  the  town  allotment, 
country  section,  or  reserre]  originally  granted  to  ,  by  grant  dated 

the  day  of  ,  numbered  in  the  plan  of  the  District 

[County,  or  Township]  of  ,  as  delineated  on  the  public  maps  of  the 

proyince  deposited  in  the  .    And  I  do  further  declare  that  I  am 

not  aware  of  any  mortga£;e,  incumbrance,  or  claim  affecting  the  said  land, 
or  that  any  person  hath  an^  claim  estate  or  interest  in  the  said  land, 
at  law  or  in  equity,  in  possession  or  in  expectancy,  other  than  is  set  forth 
and  stated  as  follows — that  is  to  say  [hiore  state  particulars  of  mortgages, 
incumbrances,  dower,  or  other  interest  to  which  the  land  may  be  stAfect'].  And 
I  further  declare  that  there  is  no  person  in  possession  or  occupation  of  the 
said  lands  adversely  to  my  estate  or  interest  therein,  and  that  the  said  land 
is  now  [here  state  name  and  description  of  occupier,  or  that  the  land  is 
unoccupied],  and  that  [here  state  the  names  and  addresses  of  otoners 
and  occupiers  of  lands  contiguous  thereto]  ;  and  that  there  are  no  deeds  or 
instruments  of  title  affecting  such  land  in  my  possession  or  under  my 
control  other  than  those  enumerated  in  the  Scheaule  hereto  or  at  the  foot 
hereof.  And  I  make  this  solemn  declaration  conscientiously  belieying  the 
same  to  be  true.     Dated  at  ,  this  day  of  18    . 

A.B.     Made  and  subscribed  by  the  aboye-named  A.B.,  this  day  of 

,  in  the  presence  of  me,  ,  District  Land  Segistrar  [or 

Justice  of  the  Peace,  or  Notary  Public].  I,  A.B.,  the  above  declarant,  do 
hereby  apply  to  have  the  piece  of  land  described  in  the  above  declaration 
brought  under  the  provisions  of  "  The  Land  Transfer  Act,  1885."    Dated  at 

,  this  day  of  ,  18     .     A.B.    Witness  to  signature 

—CD. 

New  [Eoyal  Arms.]  Zealand. 

FoBM  B. — Cebtiticatb  op  Title.  Saw.  m,26, 

68 

A.B.,  of  [  here  insert  description,  and,  if  certificate  he  issued  pursuant  to  any 
transfer,  reference  to  memorandum  of  transfer],  is  now  seised  of  an  estate  [here 
state  whether  in  fee-simple  or  for  life],  subject  nevertheless  to  such  incum- 
brances,  liens,  and  interests  as  are  notified  by  memorial  underwritten  or  indorsed 
hereon,  in  that  piece  of  land  situated  in  the  District  [County,  or  Township] 
of  [here  insert  st^cient  description  to  ident\/y  the  land,  referring  to 

map  or  diagram],  which  said  piece  of  land  is  [or  is  nart  of]  the  country 
section  [or  town  allotment]  marked  delineatea  in  the  public  map 

of  the  said  district  [county,  hundred,  or  township]  deposited  in  the  office  of 
the  ,  originally  granted  the  day  of  ,  under  the 

hand  and  seal  of  ,  Governor  of  New  Zealand,  to  CD.      In  witness 

whereof  I  have  hereunto  signed  my  name  and  affixed  my  seal  this 
day  of  ,   18      .       (l.s.)      M.N.,  Eegistrar,  &c.    Signed  in   the 

presence  of 

FOSM   C — MeMOBAITDUM  op  TrANSPEB.  Sec.  76 

I,  A3.,  being  registered  as  the  proprietor  of  an  estate  [here  state 
nature  of  the  estate  or  interest],  subject  however  to  such  incumbrances,  liens, 
and  interests  as  are  notified  by  memorandum  underwritten  or  indorsed 


Digitized  by  VjOOQIC 


98  NEW    ZEALAND    LAND    TBANSFEB    ACT. 

bereoD,  In  all  that  piece  of  land  situated  in  the  district  [county,  or 
townslup]  of  ,  containing  \here  %taU  area],  be  the  same  a  little  more 

or  less  (exclusive  of  roads  intersecting  the  same,  if  any),  \here  state  rights  of 
way,  privileges,  or  easements,  if  any,  intended  to  he  conveyed;  and,  if  the  land 
to  he  dealt  with  contains  all  that  is  included  in  an  existing  grant  or  certificate, 
refer  thereto  for  description  of  parcels  and  diagrams;  otherwise  set  forth  the 
houndaries  in  chains,  links,  or  feet;  and  refer  to  plan  delineated  on  the  margin 
or  annexed  to  the  instrument,  or  deposited  in  the  Registry  Office],  in 
consideration  of  the  sum  of  £  paid  to  me  by  E.F.,  the  receipt  of 

which  sum  I  hereby  acknowledge,  do  hereby  transfer  to  the  said  B.P.  all  my 
estate  or  interest  [or  a  lesser  estate  or  interest,  describing  such  lesser  estate] 
in  the  said  piece  of  land.  In  witness  whereof  I  hare  hereunto  subscribed 
my  name  this  day  of  A.6.      Signed  in  the  presence  of 

G.H. 

See.  86  FOBH  D. — MeHOBAKDUM  OF  LeASB. 

I,  A.B.,  being  registered  as  proprietor  of  an  estate  [here  state  nature  of 
the  estate  or  interest],  subject  howeyer  to  such  incumbrances,  liens,  and 
interests  as  are  notified  by  memorandum  underwritten  or  indorsed  hereon, 
in  that  piece  of  land  situated  in  the  District  [County,  or  Township]  of 

,  containing  [here  state  area],  be  the  same  a  little  more  or  less 
{exclusive  of  roads  intersecting  the  same,  tf  any)  [here  state  rights  of  way, 
privileges,  or  easements,  if  any,  intended  to  he  conveyed.  If  the  land  to  he 
dealt  with  contains  all  that  is  included  in  an  existing  grant  or  certificate  of 
title,  or  lease,  refer  thereto  for  description  and  diagram ;  otherwise  set  forth 
the  houndaries  in  chains,  links,  or  feet,  and  refer  to  a  plan  thereof  on  margin 
of  or  annexed  to  the  lease,  or  deposited  in  the  Registry  Office],  do  hereby  lease 
to  E.P.  of  [here  insert  description]  all  the  said  lands,  to  be  held  by  him  the 
said  E.F.  as  tenant  for  the  space  of  years  at  the  yearly  rental  of  £ 

,  payable  [here  insert  terms  of  payment  of  rent],  subject  to  the 
following  covenants,  conditions,  and  restrictions  [here  set  forth  all  special 
covenants,  if  any],  I,  B.P.,  of  [here  insert  description]  do  hereby  accept 
this  lease  of  the  above  described  lands  to  be  held  by  me  as  tenant,  and 
subject  to  the  conditions,  restrictions,  and  covenants  above  set  forth. 
Dated  this  day  of  ,  18    .      A.B.,  Lessor.    E.F.,  Lessee. 

Signed— By  the  above-named  A.B.  as  lessor,  on  the  day  of 

in  the  presence  of  By  the  above-named  E.F.  as  lessee,  on  the 

day  of  ,  in  the  presence  of 

©0.  FOBH  E. — MEMOBAirDXrM  OP  MOBTGAQE. 

I,  A.B.,  being  registered  as  proprietor  of  an  estate  [here  state  nature  of 
the  estate  or  interest],  subject  however  to  such  incumbrances,  liens,  and 
interests  as  are  notified  by  memoranda  underwritten  or  indorsed  hereon,  in 
that  ])iece  of  land  situated  in  the  District  [County,  or  Township]  of 
containing  [here  state  area],  be  the  same  a  little  more  a  less  {exclusive  of 
roads  intersecting  the  same,  tf  any)  [here  state  rights  of  way,  privileges,  or 
easements,  if  any,  appertaining  ;  and,  tf  the  land  to  he  dealt  with  contains  all 
that  is  included  in  an  existing  grant  or  certificate  of  title  or  lease,  refer 
thereto  for  description  of  parcels  and  diagram;  otherwise  set  forth  the 
houndaries  in  chains,  links,  or  feet,  and  refer  to  plan  thereof  on  margin  of  or 
annexed  to  the  mortgage,  or  deposited  in  the  Registry  Office],  in  consideration 
of  [here  state  circumstances  of  indehtedness,  present  or  future,  in  respect  of 
which  the  security  is  intended  to  he  given],  do  hereby  covenant  with  the  said 
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BJ^.  that  I  will  pay  to  Mm  the  Baid  E.F.  the  sum  of  £  on  the 

day  of  .    Secondly,  that  I  will  pay  interest  on  the  said 

gum  at  the  rate  of  £  by  the  £100  in  the  year,  by  equal  payments 

on  the  day  of  and  on  the  day  of  in  every 

year.  Thirdly  [here  set  forth  special  cooenants^  ifony].  And  for  the  better 
Becuring  to  the  said  E.F.  the  repayinent  in  manner  aforesaid  of  the  said 
principal  sum  and  interest,  I  hereby  mortgage  to  the  said  E.F.  all  mj  estate 
and  interest  in  thq  said  land  aboye  described.  In  witness  whereof  I  have 
bereto  signed  my  name  this  day  of  .     A.B.,  Mortgagor. 

Signed  by  the  above-named  A.B.  as  mortgagor,  in  the  presence  of 
&.H. 

POSM    P. — MSHOBAKDUM  OF    IkCUKBRANOB    PoB    SsCUBHTG  860.03 

A  Sum  op  Moket. 

I,  A.B.,  being  registered  as  proprietor  of  an  estate  [here  state  nature 
of  the  estate  or  interest]y  subject  however  to  such  incumbrances,  liens,  and 
interests  as  are  notified  by  memorandum  underwritten  or  indorsed  hereon, 
in  that  piece  of  land  situated  in  the  District  [County,  or  Township]  of 
,  containing  [here  state  area"],  be  the  same  a  little  more  or  less 
{exclusive  of  roads  intersecting  the  same,  tf  any)  [here  also  state  rights  oj 
looy,  privileges,  or  easements  if  any,  appertaining ;  and,  if  the  land  to  he  dealt 
vUh  contains  all  that  is  included  in  an  existing  grant  or  certificate  of  title, 
refer  thereto  for  description  of  parcels  and  diagram ;  otherwise  set  forth  the 
boundaries  in  chains,  links,  or  feet,  and  refer  to  plan  thereof  on  margin  of  or 
tmnexed  to  the  hill  of  incumbrance,  or  deposited  in  the  Registry  O^ce'],  and 
desiring  to  render  the  said  land  available  for  the  purpose  of  securing  to  and 
for  the  benefit  of  CD.  the  sum  of  money  [annuity  or  rent-charge]  herein- 
after mentioned,  do  hereby  incumber  the  said  land  for  the  benefit  of  the 
said  CD.  with  the  sum  [annuity  or  rent-charge]  of  £  ,  to  be  raised 

and  paid  at  the  times  and  in  the  manner  following,  that  is  to  say  [here 
state  the  times  appointed  for  the  payment  of  the  sum,  annuity,  or  rent-charge 
intended  to  be  secured ;  the  interest,  if  any,  and  the  events  on  which  such  sum, 
annuity,  or  rent-charge  shall  become  and  cease  to  he  payable ;  also  any  special 
covenants  or  powers,  and  any  modification  of  the  powers  or  remedies  given  to 
an  incumbrance  by  the  Aef].  And,  subject  as  aforesaid,  the  said  CD.  shall 
be  entitled  to  all  powers  and  remedies  given  to  an  incumbrance  by  "  The 
lAud  Transfer  Act,  1886."  A.B.  In  witness  whereof  I  have  hereunto 
signed  my  name  this  day  in  the  presence  of  E.P. 

POBM   G. — TbAJTSPKB    of    MoBTOAOB,    Lease,    OB    IkOUMBBAITCE,    to    BEseo.82 
rETDOBSED  017  ObIOINAL  MoBTGAGE,  IlfCUMBBAKCE,   OB    LeASE. 

I,  the  within-mentioned  CD.,  in  consideration  of  £  ,  this  day 

paid  to  me  bv  X.T.,  of  ,  the  receipt  of  which  sum  I  do  hereby 

acknowledge,  hereby  transfer  to  him  the  estate  or  interest  in  respect  to 
which  I  am  registered  proprietor,  as  set  forth  and  described  in  the  within- 
written  security,  together  with  all  my  rights,  powers,  estate,  and  interest 
therein.    In  witness  whereof  I  have  hereunto  subscribed  my  name  this 

day  of  .    CD.,  Transferor.    Signed  by  the  above-mentioned, 

in  the  presence  of  E.P.,the  of  Accepted — X.T., 

Transferee. 
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8eo.l29  FOBH  H. — ^BeGISTBATION  AbSTBAOT. 

[Copy  of  Grant  or  Certificate  of  Title,'] 

PuBSTXAin?  to  Act  of  the  General  Asflembly  of  Zew  Zealand,  shortly 
intituled  "  Tho  Land  Transfer  Act,  1885,'   sections  and 

this  registration  abstract  is  issued  for  the  purpose  of  enabling  the  registered 
proprietor  to  deal  with  the  above-described  land  at  places  without  the  limits 
of  ,  and  shall  continue  in  force  from  the  date  hereof  until   the 

day  of  ,  or  until  the  same  be  surrendered  to  me    for 

cancellation.  In  witness  whereof  I  have  hereunto  signed  my  name  and 
affixed  mj  seal     this  day  of  ,  District  Land  Begistrar 

of  the  District  of  Signed  and  sealed  in  the  presence  of  X.Y. 

8eo.l87,141,  FOBM   K. — CaTEAT   FOBBIDDIKa  LaITDS   TO   BE  BbOUGHT  UlTDEB  THE  AcT. 

Take  notice  that  I,  ,  of  ,  claiming  estate  or  interest 

[here  state  the  nature  of  the  estate  or  interest  claimed,  and  the  ground  on 
which  such  claim  is  founded"]  in  lands  described  as  [here  state  particulars  qf 
description  from  declaration  of  applicant],  in  notice  dated  the  day  of 

,  advertising  the  same  as  land  in  respect  to  which  claim  has  been 
made  to  have  the  same  brought  under  the  provisions  of  *'  The  Land  Transfer 
Act,  1885,"  do  hereby  forbid  the  bringing  of  the  said  land  under  the 
provisions  of  the  said  Act.     And  I  appoint  as  the  place  at  which 

notices  relating  hereto  may  be  served.     Dated  this  day  of  , 

18    .    A.B.    Signed  in  my  presence  this  day  of  To  the 

District  Land  B^strar  of  tne  district  of 

Seo.l38,148,FoBM  L. — CaYEAT  FOBBIDDIKa  BsaiSTBATIOir  OF  DEALINa  WITH   EsTATB 

^^  OB  Ikteeest. 

To  the  Distract  Land  Begistrar  of  the  District  of  .    Take 

notice  that  I,  ,  claiming  estate  or  interest  [here  state  the  nature 

of  the  estate  or  interest  claimed,  and  the  ground  on  which  such  claim  is 
founded]  in  [here  describe  land],  forbid  the  registration  of  any  memorandum 
of  transfer  or  other  instrument  affecting  the  said  land  until  this  caveat  be 
by  me  [or  by  the  order  of  the  Supreme  Court  or  some  Judge  thereof] 
withdrawn  [or  until  after  the  lapse  of  twenty-one  days  from  the  .date  of  the 
service  of  notice  of  such  intended  registration  at  the  following  address.] 
Dated  this  day  of  ,  18.    A.B.    Witness- 


Sec.  i62  THIBD  SCHEDULE.— Poweb  op  Attobnet. 

I,  A.B.,  being  registered  as  proprietor  of  an  estate  [here  state  the 
nature  of  the  estate  or  interest],  subject  however  to  such  incumbrances,  liens, 
and  interests  as  are  notified  by  memorandum  underwritten  or  indorsed 
hereon,  in  [here  refer  to  Schedule  for  description  and  content  of  the  several 
parcels  qf  land  intended  to  he  affected,  which  Schedule  must  contain  reference  to 
the  existing  certificate  of  title,  or  land  grant,  or  lease  of  each  parcel],  do 
hereby  appoint  CD.  attorney  on  my  behalf  to  [here  state  the  nature  and  extent 
of  the  powers  intended  to  be  conferred,  as  whether  to  sell,  lease,  mortgage,  ^c] 
the  lands  in  the  said  Schedule  described,  and  to  execute  all  such  instruments 
and  do  all  such  acts,  matters,  and  things  as  may  be  necessary  for  carrying 
out  the  powers  hereby  given,  and  for  the  recovery  of  all  rents  and  sums 
#f  money  that  may  become  or  are  now  due  or  owing  to  me  in  respect  of  the 
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said  lands,  ftnd  for  the  enforcement  of  all  contracts,  corenants,  or  conditions 
binding  upon  any  lessee  or  occupier  o£  the  said  lands,  or  upon  any  other 
person  in  respect  of  the  same,  and  for  the  taking  and  maintaining  possession 
of  the  said  lands,  and  for  protecting  the  same  from  waste,  damage,  or 
trespass.    In  witness  whereof  I  have  hereunto  subscribed  my  name  this 

day  of  A.B.    Signed  by  the  aboTe-named  A.6. 

,  in  the  presence  of  X.T. 

{^Schedule  referred  to.'] 
BEYOCATioir  Obdsb. 

I,  A.B.,  of  ,  being  seised  of  an  estate  [here  etate  the  nature  of 

the  estate']  in  all  that  piece  of   land  [here  describe  land,  referring  to  the 

emitting  grant,  eertificate,  or  other  inetrument  of  title!,  hereby  revoke  the 

power  of  attorney  given  by  me  to  Dated   the  day  of 

.    In  witness  whereof  I  have  hereunto  subscrihed  my  name  this 

day  of  ,  in  the  presence  of  .    A.B.,  of 


FOUfiTH  SCHEDULE.— CovEif ANTS  implibd  is  Instbuments.        8eo.m 

The  words  will  '*  insure  "  in  any  instrument  executed  under  this  Act 
implies  that  the  lessee  or  mortgagor  will  insure,  in  the  joint  names  of  the 
lessor  and  lessee  or  of  the  mortgagor  and  mor^agee,  as  the  case  may  be, 
and,  so  long  as  the  term  expressed  in  the  said  mortgage  or  lease  shall  not 
have  expired,  will  keep  insured  in  such  joint  names  in  some  public  insurance 
office,  to  be  approved  by  sueh  mortgagee  or  lessor,  against  loss  or  damage 
by  fire  te  the  full  amounts  specified  in  such  instrument,  or,  if  no  amount  be 
specified,  then  to  their  full  value,  all  buildings,  tenements,  or  premises 
erected  on  such  land  which  shall  be  of  a  nature  or  kind  capable  of  being 
insured  against  loss  or  damage  by  fire ;  and  that  the  mortgagor  or  lessee 
will,  at  the  request  of  the  mortgagee  or  lessor,  hand  over  to  and  deposit 
with  him  the  policy  of  every  such  insurance,  and  produce  to  him  the  receipt 
or  receipts  for  the  annual  or  other  premiums  payable  on  account  thereof ; 
and  also  that  all  moneys  to  be  received  under  or  by  virtue  of  any  such 
insurance  shaU,  in  the  event  of  loss  or  damage  bv  fire,  be  laid  out  and 
expended  in  making  good  such  loss  or  damage :  Provided  also  that,  if  default 
shall  be  made  in  the  observance  or  performance  of  the  covenant  last  above 
mentioned,  it  shall  be4awful  for  the  mortgagee  or  lessor,  without  prejudice 
nevertheless  to,  and  concurrently  with,  the  powers  granted  him  by  his 
memorandum  of  mortgage,  or  lease,  or  bv  this  Act  provided,  to  insure  such 
building,  and  the  costs  and  charges  of  such  insurance  shall  until  such 
mortgage  be  redeemed  or  such  lease  shall  have  expired  be  a  charge  upon  the 
said  kind.  The  words  "  paint  outside  every  alternate  year  "  shall  imply  as 
follows,  namely  : — And  also  will  in  every  alternate  year  during  the  currency 
of  such  lease  paint  all  the  outside  woodwork  and  ironwork  belonging  to  the 
hereditaments  and  premises  mentioned  in  such  lease  with  two  coats  of  proper 
oil  colours  in  a  workmanlike  manner.  The  words  "  paint  and  paper  inside 
every  third  year  "  shall  imply  as  follows,  namely : — And  will  in  every  third 
year  during  the  currency  oi  such  lease  paint  the  inside  wood,  iron,  and  other 
works,  now  or  usually  painted,  with  two  coats  of  proper  oil  colours  in  a 
workmanlike  manner,  and  also  repaper  with  paper  oi  a  quality  as  at  present 
such  parts  of  the  said  premises  as  are  now  papered,  and  also  wash,  stop, 
whiten,  or  colour  such  parts  of  the  said  premises  as  are  now  whitened  or 
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coloured  respectiTolj.  The  words  '^  will  fence  "  iball  imply  as  follows,  namelj: 
— And  also  will,  during  the  continuance  of  the  said  lease,  erect  and  put  up  on 
the  boundaries  of  the  land  therein  mentioned,  or  upon  such  boundaries  upon 
which  no  substantial  fence  now  exists,  a  good  and  substantial  fence.  The 
word  "  cultivate  "  shidl  imply  as  follows,  namely  : — And  will  at  all  times 
during  the  said  lease  cultivate,  use,  and  manage  all  such  parts  of  the  land 
therein  mentioned  as  are  or  shall  be  broken  up  or  converted  into  tillage  in  a 
proper  and  husbandlike  manner,  and  will  not  impoverish  or  waste  the  same. 
The  words  "  That  the  lessee  will  not  use  the  said  premises  as  a  shop  *'  shall 
imply  as  follows,  namely  :~And  idso  that  the  saia  lessee  will  not  convert, 
use,  or  occupy  the  same  hereditaments  and  premises  mentioned  in  such 
lease,  or  any  part  thereof,  into  or  as  a  shop,  warehouse,  or  other  place  for 
carrying  on  any  trade  or  business  whatsoever,  or  permit  or  suffer  the  said 
hereditaments  and  premises,  or  auj  part  thereof,  to  be  used  for  any  such 
purpose,  or  otherwise  than  as  a  private  dwelling-house,  without  the  consent 
in  writing  of  the  said  lessor.  The  words  "  will  not  carry  on  offensive 
trades  "  shall  imply  as  follows : — And  also  that  no  noxious,  noisome,  or 
offensive  art,  trade,  business,  or  occupation  or  calling  shall  at  any  time 
during  the  said  term  be  used,  exercised,  carried  on,  permitted,  or  suffered  in 
or  upon  the  said  hereditaments  and  promises  above  mentioned,  and  that  no 
act,  matter,  or  thing  whatsoever  shall  at  any  time  during  the  said  term 
be  done  in  or  upon  the  said  hereditaments  and  premises,  or  any  part  thereof, 
which  shall  or  may  be  or  grow  to  the  annoyance,  nuisance,  grievance, 
damage,  or  disturbance  of  the  occupiers  or  owners  of  the  adjoining  lands 
and  hereditaments.  The  words  "  will  not  without  leave  assign  or  sublet  " 
shall  imply  as  follows,  namely  : — And  also  that  the  said  lessee  shall  not,  nor 
will  during  the  term  of  such  lease,  assign,  transfer,  demise,  sublet,  or  set 
over,  or  ouierwise  by  any  act  or  deed  procure  the  lands  or  premises  therein 
mentioned,  or  any  of  them,  or  any  part  thereof,  to  be  assigned,  transferred, 
demised,  sublet,  or  pet  over  unto  any  person  whomsoever  without  the 
consent  in  writing  of  the  said  lessor  first  had  and  obtained.  The  words 
**  will  not  cut  timber  "  shall  imply  as  follows : — And  also  that  the  said  lessee 
shall  not  nor  will  cut  down,  fell,  injure,  or  destroy  any  growing  or  living 
timber,  or  timber-like  trees  standing  and  being  upon  the  said  hereditaments 
and  premises  above  mentioned,  without  the  consent  in  writing  of  the  said 
lessor.  The  words  *'  will  carry  on  the  business  of  a  publican  and  conduct 
the  same  in  an  orderly  manner  "  shall  imply  as  follows,  namely : — And  also 
that  the  said  lessee  will  at  all  times  during  the  currency  of  such  lease  use 
exercise,  and  carry  on  in  and  upon  the  premises  therein  mentioned  the  trade 
or  business  of  a  licensed  victualler  or  publican  and  retailer  of  spirits,  wines, 
ales,  beer,  and  porter,  and  keep  open  and  use  the  messuage,  tenement,  or 
inn  and  buildings  standing  ana  being  upon  the  said  land  as  and  for  an  inn 
or  publichouse  for  the  reception,  accommodation,  or  entertainment  of 
travellers,  guests,  and  other  persons  resorting  thereto  or  frequenting  the 
same,  and  manage  and  conduct  such  trade  or  business  in  a  quiet  and  orderly- 
manner  ;  and  will  not  do,  commit,  or  permit,  or  suffer  to  be  done  or  com- 
mitted any  act,  matter,  or  thing  whatsoever  whereby,  or  by  means  whereof, 
any  licence  shall  or  may  be  foneited,  or  become  void  or  liable  to  be  taken 
away,  suppressed,  or  suspended  in  any  manner  howsoever.  The  words 
"  will  apply  for  renewal  of  licence  "  sh«dl  imply  as  follows,  namely : — And 
also  shall  and  will  from  time  to  time  during  the  continuance  of  the  said 
term,  at  the  proper  times  for  that  purpose,  apply  for  and  endeavour  to 
obtaui  at  his  own  expense  all  such  licences  as  are  or  may  be  necessary  for 
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carrymg  on  the  aaid  trade  or  business  of  a  licensed  yictnaller  or  publican  in 
and  upon  the  said  hereditaments  and  premises,  and  keeping  the  said 
messuage,  tenement,  or  inn  open  as  and  for  an  inn  or  publichouse  as  afore- 
said. The  words  "  will  facilitate  the  transfer  of  licence  '*  shall  imply  as 
follows,  namely  : — And  also  shall  and  will,  at  the  expiration  or  other  sooner 
determination  of  the  said  lease,  siga  and  give  such  notice  or  notices,  and 
allow  such  notice  or  notices  of  a  renewal  or  transfer  of  any  licence  as  may 
be  required  by  law  to  be  affixed  to  the  said  messuage,  tenement,  or  inn,  to 
be  thereto  affixed,  and  remain  so  affixed  during  such  time  or  times  as  shall 
be  necessary  or  expedient  in  that  behalf ;  and  generally  to  do  and  perform 
idl  such  further  acts,  matters,  and  things  as  shsdl  be  necessary  to  enable  the 
said  lessor  or  any  other  person  authorised  by  him  to  obtain  the  renewal  of 
any  licence,  or  any  new  licence,  or  the  transfer  of  any  licence  then  existing 
and  in  force. 


FIFTH  SCHEDULE. 
FoBM  (1) — ^Attkstation   op  Ikbtbxjmbntb.  S«>.1«1 

CSBTIFICATE  OF    DiSTBICT    LaITD    BeGISTBAB,     JuSTIOU    OF    THB     FeAOB, 
ETC.,  TASJSQ  DkCLABATIOK  OF   ATTESTING  WlTinCSS. 

Apfeabed  before  me  at  ,  the  day  of  ,  CD.,  of 

,  a  person  known  to  me  and  of  good  repute,  attesting  witness  to 
this  instrument,  and  acknowledged  his  signature  to  the  same ;  and  did 
further  declare  that  A.B.,  the  party  executing  the  same,  was  personally 
known  to  him  the  said  CD.,  and  that  the  signature  of  this  said  instrument 
is  in  the  handwriting  of  the  said  A.B.  District  Land  Eegistrar,  or 

Justice  of  the  Peace,  or  Notary  Public.  * 
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Peace,  etc.,  bepobe  whom   Instbthcent  max  have  been  ezecutbd 

bt  the  Pabties  thebeto. 
Appeabed  before  me  at  ,  the  day  of,  A.B,  of  , 

tne  party  executing  the  within  instrument,  and  did  freely  and  yoluntarily 
sign  the  same.  District  Land  Eegistrar,  or  Justice  of  the  Peace,  or 

^Notary  Public. 

SIXTH  SCHEDULE. 

Scale  op  Chab&es  fob  Lanb-bboeebs.  Seo8.ao6,a» 

For  application  to  bring  land  under  ^*  The  Land  Transfer  Act,    £   s.      d. 

1885,"  where  the  land  remains  in  the  original  grantee, 

although  it  may  have  been  or  still  remains  subject  to  lease, 

or  mortgage — * 
Where  the  value  does  not  exceed  £400        ...  ...  ...     0  10    0 

Where  the  value  does  not  exceed  £800        ...  ...  ...  ith  ^  ct. 

Where  the  value  exceeds  £800  ...  ...  ...     100 

For  filling  up  and  entering  caveats,  exclusive  of  any  professional 

charges  incident  to  litigation  pending  ...  ...     0  10    0 

*  These  charges  include  filling  up  application,  procuring  declaration  and  signatures,  procuring 
diagram  from  Land  Office,  and  attendance  and  deliTery  at  Begistry  Office.  When  the  title  has 
not  remained  in  the  ori^^inal  grantee,  an  extra  charge  maj  be  o^e  proportioned  to  the  trouble, 
sueh  oases  being  more  m  the  nature  of  oonTeyandng. 
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Memorandum  of  transfer,  lease,  mortgage,  or  incumbrance — f        £    s.    d. 
Where  the  ralue  does  not  exceed  £400        ...  ...  ...     0  10    0 

Where  it  exceeds  £400    ...  ...  ...  ...  ...  ith'^ct. 

Where  it  exceeds  £800    ...  ...  ...  ...  ...     1    0    0 

Whenever  any  implied  covenant  is  modified,  or  any  covenant, 
not  being  of  those  for  which  abbreviated  forms  of  words 
are  hereinbefore  prescribed,  is  introduced  in  any  instrument, 
extra  ...  ...  ...  ...  ...  ...     0    5    0 

Whenever  an^  original  section  or  allotment  or  parcel  of  land 
included  m  an  existing  grant  or  other  instrun^ent  is  broken 
in  any  dealing,  extra  ...  ...  ...  ...     0  10    0 

Transfer  of  mortgage  or  lease  or  surrender  of  lease  ...  ...     0    6    0 

Power  of  attorney  without  registration  abstract        ...  ...     0  10    0 

Power  of  attorney  with  registration  abstract  ...  ...     1    0    0 


SEVENTH  SCHEDULE. 

Beo.au       Fees  Payable  poe  the  Pebfoemaitce  op  the  setebal  Acts,  Matters, 

AKD  Thikos  herein  sfscipied. 

£   s.      d. 
For  the  bringing  land  under  the  provisions  of  this  Act,  to  be  paid 
over  and  above  the  costs  of  all  advertisements  herein  pre- 
scribed to  be  in  such  case  published — 

When  the  title  consists  of  a  Crown  grant,  and  none  of  the 

land  included  therein  has  been  dealt  with  ...     0    2    0 

When  the  title  is  of  any  other  description    and    the    value 

exceeds  £300  ...  ...  ...  ...  ...     1    0    0 

When  the  title    is    of    any  other  description  and  the    value 

exceeds  £200  and  does  not  exceed  £300  ...  ...     0  15    0 

When  the  title  is  of  any  other  description  and  the  value  ex- 
ceeds £100  and  does  not  exceed  £200  ...  ...     0  10    0 

When  the  title  is  of  any  other  description  and  when  the  value 

does  not  exceed  £100  ...  ...  ...  ...     0    5    0 

Contribution  to  Assurance  Fund  upon  first  bringing  land  under 
this  Act,  and  upon  the  registration  of  an  estate  of  freehold 
in  possession  derived  by  settlement,  will,  or  intestacy — 

In  the  pound  sterling       ...             ...            •••  ...  ...  0  0  Oi 

Other  fees — 

For  every  application  to  bring  land  under  the  Act  ...  ...  0  5  0 

For  every  certificate  of  title           ...             ...  ...  ...  1  0  0 

Segistering  memorandum  of  transfer,  mortgage,  incumbrance, 

or  lease       ...  ...  ...  ...  ...  ...    0  10    0 

Begistering  transfer  or  discharge  of  mortgage  or  of  incum- 
brance, or  the  transfer  or  surrender  of  a  lease    ...  ...     0    5    0 

t  In  the  ease  of  lease,  and  of  annuity  secured  by  inoumbranoe,  ten  years'  rent,  or  ten  years  of 
such  annuity,  to  be  aasumed  as  the  value  for  the  purpose  of  caloulatmg  the  percentage. 
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Begistering  proprietor  of    any  estate  or  interest  derived  by    £    s.    d. 
settlement  or  transmission  ...  ...  ...     0  10    0 

For  every  power  of  attorney  deposited  ...  ...  ...  0  10    0 

For  every  registration  abstract       ...  ...  ...  ...  1    0    0 

Por  caneelling  registration  abstract  ...  ...  ...  100 

Por  every  revocation  order              ...  ...  *..  ...  0  10    0 

Noting  caveat    ...             ...             ...  ...  ...  ...  0  10    0 

Cancelling  or  withdrawal  of  caveat,  and  for  every  notice  relating 

to  any  caveat  ...  ...  ...  ...  ...     0    5    0 

Tor  every  search  ...  ...  ...  ...  ...     0    2    0 

For  every  general  search  ...  ...  ...  ...     0    6    0 

For  every  map  or  plan  deposited  ...  ...  ...     060 

For  every  instrument  declaratory  of  trusts,  and  for  every  will  or 

other  instrument  deposited      ...  ...  ...  ...     0  10    0 

For  registering  recovery  by  proceeding  in  law  or  equity  or  re- 
entry by  lessee  ..  ...  ...  ...  ...     0  ll>    0 

For  registering  vesting  of  lease  in  mortgagee,  consequent  on 
refusal  of  Trustee  in  Bankruptcy  to  accept  the  same 

For  entering  notice  of  marriage  or  death 

For  entering  notice  of  writ  or  order  of  Supreme  Court 

Taking  affidavit  or  statutory  declaration 

For  the  exhibition  of  any  deposited  instrument,  or  for  exhibit- 
ing deeds  surreudered  by  applicant  proprietor 

For  certified  copy,  not  exceeding  five  folios  ... 

For  every  folio  or  part  folio  after  first  five    ... 

For  every  notice  to  produce  deeds  or  instruments 

For  every  outstanding  interest  noted  on  certificate  of  title 

When  any  instrument  purports  to  deal  with  land  included  in 
more  than  one  grant  or  certificate,  for  each  registration 
memorial  after  the  first  ..  ...  ...  ...     0    2    0 


0  10 

0 

0  10 

0 

0  10 

0 

0     5 

0 

0    5 

0 

0    6 

0 

0    0 

6 

0     5 

0 

0     5 

0 

EIGHTH  SCHEDULE. 

Acts  and  Enactments  Eepealed.  Se.JM 

1870,  No.  51.— The  Land  Transfer  Act,  1870. 

1871,  No.  12.— The  Land  Transfer  Act  Amendment  Act,  1871. 
1874,  No.  15.— The  Land  Transfer  Act  1870  Amendment  Act,  1874. 
1876,  No.  67.— The  Land  Transfer  Act  1870,  Amendment  Act,  1876. 
1880,  No.    8.— The  Land  Transfer  Act,  1880. 

1883,  No.  32.— The  Land  Transfer  Act  1870  Amendment  Act,  1883. 

1868,  No.  61.— The  Deeds  Eegistration  Act,  1868.     So  far  as  relates  to 

Land  after  it  has  been  brought  under  the  provisions  of 

this  Act. 

u 
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1861. 
QUEENSLAND. 


THE  LAND  TRANSFER  ACT 

NO.   1. 


Note. — The  numlers  following  any  case  quoted  at  the  end  of  a  section  Toill  be  found  to 
correspond  with  the  same  number  in  the  Digest,  The  letters  V.  (Victoria)  ; 
S.  (South  Australia);  Z.  (New  Zealand);  N.  (New  South  Wales);  T.  (Tas- 
mania), followed  by  a  number  or  numbers,  refer  to  the  respective  Land  Transfer 
Acts  of  the  Colonies  above-named,  and  to  the  number  of  the  section  of  such  Act 
where  there  is  only  one  Act,  or  to  the  year  and  section  of  Acts  where  the  original 
is  followed  by  a  further  Act  or  Acts,  and  all  notes  to  sections  will  be  found  in 
italics  or  other  distinguishing  type. 


^'•^""We  "TyrTHEREAS  it  is  expedient  to  amend  the  laws  relating 
YV  to  the  transfer  and  encumbrance  of  freehold  and 
other  interests  in  land  in  the  Colony  of  Queensland.  Be  it 
therefore  enacted  by  the  Queen's  Most  Excellent  Majesty  by 
and  with  the  advice  and  consent  of  the  Legislative  Council 
and  Legislative  Assembly  of  Queensland  in  Parliament 
assembled  and  by  the  authority  of  the  same  as  follows  : — 

Bepeai  of  1.  From  and  after  the  commencement  of  this  Act  all  laws  statutes  Acts 

prerioas  Ordinances  rules  regulations  and  practices  whatsoever  relating  to  freehold 
and  other  interests  m  land  so  far  as  they  may  be  inconsistent  with  the  pro- 
visions of  this  Act  and  so  far  api  regards  their  application  to  land  under  the 
provisions  of  this  Act  or  the  bringing  of  the  land  under  the  provisions  of 
this  Act  shall  be  and  the  same  are  hereby  repealed. 

Short  utto  2.  This  Act  may  be  cited  for  all  purposes  as  "The  Real  Property  Act 

of  1861." 
intorpreta-  3.  In  the  Construction  and  for  the  purposes  of  this  Act  and  in  all 

tiSStwS"  instruments  purporting  to  be  made  or  executed  thereunder  (if  not  incon- 
sistent with  the  context  and  subject-matter)  the  following  terms  shall  have 
the  respective  meanings  hereinafter  assigned  to  them  that  is  .to  say — 
LAND  shall  extend  to  and  include  messuages  tenements  and  hereditaments 
corporeal  and  incorporeal  of  every  kind  and  description  whatever  may  be 
the  estate  or  interest  therein  together  with  all  paths  passages  ways  waters 
watercourses  liberties  privileges  easements  plantations  gardens  mines 
minerals  and  quarries  and  all  trees  and  timber  thereon  or  thereunder  lying 
or  being  unless  the  same  are  specially  excepted.    G-BANT  shall  mean  the 
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original  grant  of  any  land  of  the  Crown  by  the  Governor  for  the  time  being. 
PEOPBIETOE  shall  mean  any  person  seised  or  possessed  of  any  freehold 
or  other  estate  or  interest  in  land  at  law  or  in  equity  in  possession  in 
fuiurity  or  expectancy.  TEANSFEE  shall  mean  the  passing  of  any  estate 
or  interest  in  land  under  this  Act  whether  for  yaluable  consideration  or 
otherwise.  MEMOEANDTJM  OF  TEANSFEE  shall  mean  anj  instru- 
ment in  form  D  of  the  schedule  hereto  or  in  such  other  form  as  under  the 
provisions  of  this  Act  may  for  the  like  purpose  be  authorised  executed  by  any 
person  with  a  view  of  transferring  any  estate  or  interest  in  land.  TEANS- 
aQSSION  shall  mean  the  acquirement  of  title  to  or  interest  in  land  conse- 
quent on  the  death  insolvency  or  marriage  of  a  proprietor.  CEETIFICATE 
OF  TITLE  shall  mean  any  instrument  evidencing  the  seisin  of  the  fee- 
simple  or  other  estate  of  freehold  in  any  land  executed  by  the  Eegistrar- 
General  in  form  C  of  the  schedule  hereto  or  such  other  form  as  under 
with  the  provisions  of  this  Act  may  for  tho  like  purpose  be  authorised. 
MOETGAGE  shall  mean  any  charge  on  land  created  merely  for  securing  a 
loan.  MOETGAGOE  shall  mean  the  borrower  of  money  on  the  security 
of  any  estate  or  interest  in  land.  MOETGAGEE  shall  mean  the  lender  of 
money  upon  the  security  of  any  estate  or  interest  in  land.  BILL  OF 
MOETG-AGE  shall  mean  any  instrument  in  form  F  of  the  schedule  hereto 
or  in  such  form  as  under  the  provisions  of  this  Act  may  for  the  like  purpose 
be  authorised  executed  by  the  intending  mortgagor  with  a  view  to  creating 
any  such  mortgage  as  aforesaid.  {Chomley  v.  Firehrace,  21 ;  Bume  v.  Stewart, 
28 ;  Barker  v.  ff^eld,  31  ;  Be^,  v.  Tideman,  99  ;  Boss  v.  McNeil,  118 ; 
Manning  v.  Orossman,  128.)  ENCUMBEANCE  shall  mean  any  charge  on 
land  created  for  the  purpose  of  securing  the  payment  of  an  annuity  or  sum 
of  money  other  than  a  loan.  ENCUMBEANCEE  shall  mean  any  person 
not  being  a  mortgagor  who  shall  have  charged  any  estate  or  interest  in  land 
with  any  annuity  or  sum  of  money  other  than  a  loan.  ENCUMBEANCEB 
shall  mean  any  person  not  being  a  mortgagee  for  whose  benefit  any  estate 
or  interest  in  land  shall  have  been  charged  with  any  annuity  or  sum  of 
money  other  than  a  loan.  BILL  OF  ENCUMBEANCE  shall  mean  any 
instrument  in  form  G  of  the  schedule  hereto  or  in  such  other  form  as  under 
the  provisions  of  this  Act  may  for  the  like  ourpose  be  authorised  executed 
by  any  person  having  estate  or  interest  in  land  with  the  view  of  creating 
any  such  encumbrance  as  aforesaid.  EEGISTEATION  ABSTEACT  shall 
mean  any  instrument  under  the  hand  and  seal  of  the  Eegistrar- General 
executed  in  the  form  M  of  the  schedule  hereto  or  in  such  other  form  as 
under  the  provisions  of  this  Act  may  for  the  like  purpose  be  authorised 
available  in  lieu  of  the  register  book  for  the  purpose  of  enabling  a  person 
to  mortgage  or  to  sell  in  places  without  the  limits  of  the  said  colony  land 
whereof  he  may  be  seised  as  proprietor.  LUNATIC  shall  mean  any  person 
who  shall  have  been  found  to  be  a  lunatic  upon  enquiry  by  the  Supreme 
Court  or  by  any  judge  thereof  or  upon  a  commission  of  enqxury  issaing  out 
of  the  Supreme  Court  in  the  nature  of  a  writ  de  lunatico  inqmrendo, 
PEESON  OF  UNSOUND  MIND  shall  mean  any  person  not  an  infant 
who  not  having  been  found  to  be  a  lunatic  shall  be  certified  by  two  duly 
qualified  medical  practitioners  to  be  incapable  from  infirmity  of  mind  to 
manage  his  own  affairs.  CONSULAE  OFFICEE  shall  include  consul- 
general  consul  and  vice-consul  and  any  person  for  the  time  being  discharg- 
ing the  duties  of  consul-general  consul  or  vice-consul.  INSTEUMENT 
shall  mean  and  include  any  land  grant  certificate,  of  title  conveyance 
assurance  deed  map  plan  will  probate  or  exemplification  of  will  or  any 
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other  document  in  writing  relating  to  the  transfer  or  other  dealing  with 
land  The  describing  any  person  as  proprietor  transferor  transferee 
mortgagor  mortgagee  encumbrancer  encumbrancee  lessor  or  lessee  or  as 
trustee  or  as  seized  of  or  having  any  estate  or  interest  in  any  land  shall  be 
deemed  to  include  the  heirs  executors  administrators  and  assigns  of  such 
person.  And  generally  unless  the  contrary  shall  appear  from  the  context 
every  word  importing  the  singular  number  only  snail  extend  to  several 
persons  or  things  and  every  word  importing  the  plural  number  shall  apply 
to  one  person  or  thing  and  every  word  importing  the  masculine  gender 
only  shall  extend  to  a  female  and  shall  include  a  body  corporate  and  when- 
ever a  form  in  the  schedule  hereto  is  directed  to  be  used  such  direction 
shall  apply  equally  to  any  form  to  the  like  effect  signed  by  the  Begistrar- 
General  or  which  for  the  same  purpose  may  be  authorised  under  the  pro- 
visions of  this  Act  and  any  variation  from  such  forms  not  being  a  variation 
in  matter  or  substance  shall  not  affect  their  validity  or  regularity  but  they 
may  be  used  with  such  alterations  as  the  character  of  the  parties  or  the 
circumstances  of  the  case  may  render  necessary.  {Mudgway  v.  Davy  and 
BuicJCy  1  ;  Barker  v.  Weld,  31  ;  re  BeaUie,  63  ;  Bailey  v.  Chrisp,  64  ;  Brady 
V.  Brady,  76 ;  re  Woods,  95  ;  Buckett  v.  Enohhe,  168  ;  re  Ferguson,  127.  8ee 
note  to  Sec  60  post.  N.  3, 37, 70,  129 ;  Z.  2,  8, 18.  32,  34 ;  S.  3,  51, 98, 180 ; 
T.  62-3,  74-3,  37,  71  ;  V.  66-3-4,  17,  40,  59, 107, 121, 122.) 

^^oM  Of         4.  The  department  of  the  Eegistrar- General  shall  be  the  department 
trar-Gmerai  authorised  to  carry  into  execution  the  provisions  of  this  Act  and  of  any 
S^Mtoiont  ^^"  ^  amend  or  extend  the  provisions  of  this  Act  and  the  persons  holding 
^      ^    the  office  of  Eegistrar- General  at  the  time  of  this  Act  coming  into  opera- 
tion shall  perform  all  the  duties  of  Eegistrar- General  under  this  Act  and 
whenever  by  any  law  for  the  time  being  in  force  in  the  said  colony  anything 
is  appointed  to  be  done  b^  the  Eegistrar- General  the  same  may  be  lawfully 
done  by  any  Deputy  Eegistrar- General.     (Biggs  v.  Waterhouse,  58  ;  re  Wm, 
Biggs,  59 ;  re  Chas.  Williamson  65  ;  re  Hart  v.  Pegus,  84  ;  Harper  v.  Hunter  ^ 
112 ;  Beg,  v.  Frice,  162  ;  re  John  Eaton,  194.) 

5.  Upon  the  death  resignation  or  removal  from  office  of  the  Eegistrar- 
General  or  of  any  Deputy  Eegistrar- General  it  shall  be  lawful  for  the 
Governor  with  the  advice  of  the  Executive  Council  by  commission  under  his 
hand  and  the  seal  of  the  Colony  to  appoint  a  fit  and  proper  person  to  be 
Eegistrar-General  or  Deputy  Eegistrar-General  as  the  case  may  be  and 
every  such  person  to  remove  and  to  appoint  another  in  his  stead.  {Biggs  y. 
Waterhouse,  58  ;  re  John  Eaton,  194.) 

6.  The  oath  following  shall  be  taken  before  a  judge  of  the  Supreme 
Court  by  the  present  Eegistrar-General  and  Deputy  Eegistrar-General  and 
by  every  Eegistrar-General  and  by  every  Deputy  Eegistrar-General  that 
may  hereafter  be  appointed  before  entering  upon  the  execution  of  his  office 
— "  I  A.  B.  do  solemnly  swear  that  I  will  faithfully  and  to  the  best  of  my 
ability  execute  and  perform  the  office  and  duties  of  Eegistrar-General  [or 
Deputy  Eegistrar-General]  for  the  Colony  of  Queensland  according  to  the 

Certiflcatea  provisions  of  *  The  Eeal  Property  Act  1861.'    So  help  me  God."     (N.  10  ; 
mentals;.    T.  69-7  J  V.  66-13.) 

•ii^e/and  7.  All  documcuts  purporting  to  be  issued  or  written  by  or  under  the 

J^iS^iiSi  directions  of  the  Eegistrar-General  and  purporting  to  be  sealed  with  his  seal 

net  to  ^  of  office  or  signed  by  him  or  by  one  of  his   deputies  shall  be  received  in 

eti!£M«^  evidence  and  shall  be  deemed  to  be  issued  or  written  by  or  under   the 


Appoint- 
ment of 
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direction  of  the  I^egistrar^General  without  further  proof  unless  the  contrary 
be  shown.  {Hx  parte  Eowan,  U ;  Chomley  v.  Firehrace,  21;  Wilkinson  v. 
Brown,  121 ;  Equitable  Building  Society  v.  Boss,  140.  N.  33 ;  8.  62 ;  T. 
62-8  ;  V.  66-47,  78-2 ;  Z.  36.) 

8   The  Registrar-General  shall  hare  and  use  a  seal  of  oflfice  bearing  the  s«ia  of  office 
impression  of  the  Boyal   Arms  of  England   and  haying  inscribed  in  the 
margin  thereof  the  words  "  Registrar-General  Queensland  "  and  the  imprint 
of  such  seal  shall  be  valid  whether  made  in  wax  ink  or  other  substance. 
(N.  9 ;  S.  21 ;  T.  62-91 ;  V.  85-52.) 

9*  The  Registrar-General  may  from  time  to  time  subject  to  the  approval  B«gittrAr. 
of  the  Governor  and  the  Executive  Council  make  such   alterations  m  the  SSoSoi  of^ 
fle?eral  forms  of  instruments  prescribed  in  the  schedule  hereto  as  he  may  ?^*y**'  *** 
deem  requisite  and  shall  before  finally  issuing  any  such  altered  form  give  of i^tra^ 
such  public  notice  thereof  as  he  may  deem  necessary  and  shall  cause  every  ™«^*".  *«• 
such  form  to  be  sealed  with  his  seal  or  marked  with  some  other  distinguish- 
ing mark  and  to  be  supplied  at  the  General-Registry  Office  free  of  charge 
or  at  such  moderate  prices  as  he  may  from  time  to  time  fix  or  may  license 
any  person  to  print  and  sell  the  same  and  every  such  form  if  made  in  a  form 
purporting  to  oe  a  proper  form  and  to  be  sealed  or  marked  as  aforesaid  shall 
be  taken  to  be  made  in  the  form  hereby  required  or  in  the  form  sanctioned 
by  the  Registrar- General  unless  the  contrary  is  proved. 

10.  Every  person  who  counterfeits  assists  in  counterfeiting  or  procures  Penalty  for 
to  be  counterfeited  such  seal  or  other  distinguishing  mark  or  who  fraud u-  S^,^'^*'" 
iently  alters  assists  in  fraudulently  altering  or  procures  to  be  fraudulently  fi»aduientiy 
altered  any  form  issued  by  the  Registrar- General  with  a  view  of  evading  any  fo!^fnd 
of  the  provisions  of  this  Act  or  any  condition  contained  in  such  form  shaU  foJ^*i^*S55 
for  every  such  offence  be  deemed  guilty  of  a  misdemeanour  and  shall  incur  a  bytheRegiB- 
penalty  not  exceeding  one  hundred  pounds  or  may  at  the  discretion  of  the  ^f^^-^^^*®"* 
court  before  whom  such  case  may  be  tried  be  imprisoned  for  any  period  not 
exceeding  twelve  calendar  months  and  every  person  who  in  any  case  in  which 

a  form  prescribed  by  this  Act  or  sanctioned  by  the  Registrar-General  is  by 
this  Act  required  to  be  used  uses  without  reasonable  excuse  any  form  not 
80  prescribed  or  sanctioned  or  who  prints  sells  or  uses  any  document  pur- 
porting to  be  a  form  so  sanctioned  Knowing  the  same  not  to  be  so  sanctioned 
tor  the  time  being  or  not  to  have  been  prepared  and  issued  by  the  Registrar- 
General  shall  for  each  such  offence  incur  a  penalty  not  exceeding  ten 
pounds.     {Ck>lon%al  Bank  v.  Pie,  107.) 

11.  The  Registrar- General  may  exercise  the  following  powers  that  ispowenof 
to  say—  ^^^^^ 

(1)  He  may  require  any  proprietor  or  other  person  making  application  To  inspect 
to  have  land  brought  under  the  provisions  of  this  Act  or  any  pro-  ^<»<»**™^** 
prietor  mortgagee  or  other  person  interested  in  land  under  the 
provisions  of  this  Act  in  respect  of  which  any  transfer  lease  mort- 
gage encumbrance  or  other  dealing  or  any  release  from  any  mort- 
gage or  encumbrance  is  about  to  be  affected  or  in  respect  of  which 
any  transmission  is  about  to  be  registered  or  registration  abstract 
granted  under  this  Act  to  produce  all  deeds  wills  or  other  instru- 
ments in  his  possession  or  within  his  control  affecting  such  land  or 
the  title  thereto.  {Fisher  v.  Stuart,  44.  N.  11-1 ;  T.  62-11 ;  V. 
85-30.) 
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(2)  He  may  summon  any  such  proprietor  mortgagee  or  other  person  to 
appear  and  give  evidence  respecting  such  land  or  the  instruments 
fiSecting  the  title  thereto  and  if  upon  requisition  in  writing  made 
by  the  Eegistrar-General  such  proprietor  mortgagee  or  other 
person  refuses  or  neglects  to  produce  any  such  instrument  or  to 
allow  the  same  to  be  inspectea  or  refuses  or  neglects  to  give  any 
evidence  which  he  is  hereinbefore  required  to  give  or  knowingly 
misleads  or  deceives  any  person  hereinbefore  authorised  to  demand 
any  such  evidence  he  shall  for  each  such  offence  incur  a  penalty  not 
exceeding  one  hundred  pounds  and  the  Registrar- G^eneral  if  the 
instrument  or  information  so  withheld  appears  to  him  material 
shall  not  be  bound  to  proceed  with  the  bringing  of  such  land  under 
the  provisions  of  this  Act  or  with  the  registration  of  such  mortgage 
or  sale  or  with  the  issuing  of  such  powers  of  mortgage  or  sale  as 
the  case  may  be.     (N.  11-2  ;  T.  62-11-2,  6,  86-29.) 

(3)  He  may  administer  oaths  or  in  lieu  of  administering  an  oath  may 
require  any  person  examined  by  him  to  make  and  subscribe  a 
declaration  of  the  truth  of  the  statements  made  by  him  in  his 
examination.     (N.  11-3  ;  Z.  175  ;  T.  62-11-3  ;  V.  66-29-1.) 

(4)  He  may  upon  such  evidence  as  shall  appear  to  him  and  the  Master 
of  Titles  suflScient  in  that  behalf  correct  errors  in  certificates  of 
title  or  in  the  register  book  or  in  entries  made  therein  respectively 
and  may  supply  entries  omitted  to  be  made  under  the  provisions  of 
this  Act  Provided  always  that  in  the  correction  of  anv  such  error 
he  shall  not  erase  or  render  illegible  the  original  words  and  shall 
affix  the  date  on  which  such  correction  was  made  or  entry  supplied 
together  with  his  initials  and  every  certificate  of  title  so  corrected 
and  every  entry  so  corrected  or  supplied  shall  have  the  like  validity 
and  effect  as  if  such  error  had  not  been  made  or  such  entry  omitted 
except  as  regards  any  assurance  or  instrument  which  may  have 
been  entered  in  the  register  book  previously  to  the  actual  time  of 
correcting  such  error  or  supplying  such  omitted  entry.  (Sharpe  v. 
Radley^  3  ;  Wiggma  app.^  Rammill  resp.,  38  ;  ex  parte  Bighf,  77 ; 
Campbell  v.  Jarrett,  96 ;  Ashley  v.  Oook,  137  ;  Rassett  v.  Colonial 
Bank,  138.     N.  11-4  ;  Z.  68  ;  S.  220-4  ;  T.  62-11-4  ;  V.  66-129.) 

(5)  He  may  enter  a  caveat  on  behalf  of  the  Crown  or  on  behalf  of  any 
person  who  may  be  absent  from  the  colony  or  who  may  be  under 
the  disability  of  infancy  coverture  lunacy  or  unsoundness  of  mind 
to  prohibit  the  transfer  or  dealing  with  any  land  belonging  to  or 
supposed  to  belong  to  the  Crown  or  any  such  absentee  or  person 
under  disability  as  aforesaid  or  on  behalf  of  any  person  whose 
rights  may  appear  to  him  likely  to  be  endangered  or  compromised 
by  any  misdescription  of  land  or  of  its  boundaries  of  which  he  may 
be  cognizant.  (Bonnin  and  another  v.  Andrews,  86.  N.  11-6, 
78-9,  12;  Z.  21-137;  S.  191-10;  T.  62-11-6;  V.  66-21,  2,  3,  4, 
116.) 

12.  It  shall  be  lawful  for  the  Governor  with  the  advice  of  the  Execu- 
tive Council  by  commission  under  his  hand  and  the  seal  of  the  colony  to 
appoint  a  person  who  shall  be  styled  "  the  Master  of  Titles "  and  who 
together  with  the  Eegistrar-Greneral  shall  investigate  and  deal  with  applica- 
tions for  the  bringing  of  land  under  the  provisions  of  this  Act.     (N.  6.) 
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13.  The  Master  of  Titles  shall  be  a  barrister-at-law  or  an  attomey  of  beaimnii. 
the  Supreme  Court  and  he  shall  not  directly  or  indirectly  be  concerned  in  iJ^jJ^orae^ 
any  case  relating  to  the  title  to  freehold  land.  of  supreme 

14-  It  shall  be  lawful  for  the  Segistrar- General  and   the  Master  of  opinion  of 

Titles  in  any  case  under  the  provisions  of  this  Act  by  order  of  a  judge  to  SJpJJ™* 

state  any  question  or  questions  of  law  in  a  special  case  for  the  opinion  of  be  ob£^ 
the  Supreme  Court. 

15,  All  lands  in  the  colony  remaining  unalienated  from  the  Crown  on  L«id  alien, 
the  day  appointed  for  this  Act  to  come  into  operation  whether  waste  lands  JhSfl^ 
or  lands  set  apart  as  roads  or  as  reserves  for  public   purposes  shall  when  besabpeotto 
afienated  in  fee  be  subject  to  the  provisions  of  this  Act.  ^'SJt*"  **' 

16,  All  lands  alienated  from  the  Crown  in  fee  prior  to  the  day  Lands 
appointed  for  this  Act  to  come  into  operation  whether  such  land  shall  con-  ESj^tothe 
stitute  the  whole  or  only  a  part  of  the  land  included  in  any  grant  may  be  Sa^onwiuch 
brought  under  the  provisions  of  this  Act  in  the  following  manner  that  is  to  cSUetSto 
say  the   Registrar- General  shall  receive  applications  in  form  A  of  the  opcr^on 
ecoedale  hereto  or  in  words  to  the  like  effect  for  bringing  land  under  the  bronght 
provisions  of  this  Act  if  made  by  any  of  the  following   persons   that  is   to  SSOT^JtJJn  ^f 
Bay — By  any  person  claiming  to  be  the  person  in  whom  the  fee-simple  of  the  this  Act 
land   is   vested  in  possession   provided   that  wherever  trustees  seised   in 
fee-simple  have  no  express  power  to  sell  the  land  which  they  may  seek  to 

bring  under  the  operation  of  this  Act  the  person  claiming  to  be  beneficially 
efQtitled  for  the  first  estate  of  freehold  in  the  said  land  shall  consent  in  sucn 
application    By  any  person  claiming  to  be  entitled  beneficially  to  land  for 
an  estate  of  freehold  in  possession    Provided  that  where  the  applicant  is  a 
married  woman  her  husband  shall  consent  in  such  application.    By  the  father 
if  ho  shall  be  living  or  if  the  father  shall  be  dead    by  the  mother  or  other 
guardian  of  any  minor  claiming  to  be  entitled  to  land  for  an  estate  of  free- 
bold  in  possession  in  the  name  of  such  minor     By  the  committee  or  guardian 
of  any  lunatic  or  person  of  unsound  mind  claiming  to  be  entitled  to  land  for 
an  estate  of  freehold  in  possession  in  the  name  of  such  lunatic  or  person  of 
unsound  mind     Provided  always  that  the  Eegistrar-General  shall  not  receive  undiyided 
any  such  application  from  any  person  claiming  to  be  entitled  to  an  undivided  •>»*'^  "^d 
share  of  any  land  unless  the  persons  who  shall  appear  to  be  entitled  to  the  SnS^fy 
other  undivided  shares  of  the  said  land  shall  join  in  such  an  application  with  JJJJ*®i^t 
a  view  to  bringing  the  entirety  of  the  said  land  under  the  provisions  of  this  unaerAot 
Act  nor   shall  the  Registrar- General   receive   any   application    from   the  conStioM^ 
mortgagor  of  any  land  subject  to  mortgage  to  bring  such  land  under  the 
provisions  of  this  Act  unless  the  mortgagee  shall  consent  in  such  application 
nor  from  the  mortgagee  of  any  land  except  in  the  exercise  of  a  power  of  sale 
contained  in  the  mortgage  deed  nor  from  tne  proprietor  of  any  land  in  respect 
to  which  any  judgment  may  have  been  entered  up  unless  the  judgment 
creditor  shall  consent  to  such  application. 

17,  Every  such  applicant  shall  in  his  application  state  the  nature  of  his  Applicant  to 
estate  or  interest  in  such  land  and  of  every  estate  or  interest  held  therein  by  ^Xuments 
any  other  person  whether  at  law  or  in  equity  in  possession  or  in  futurity  or  oftiUesnd 
expectancy  and  whether  the   land  be  subject  to  dower  and   whether  it   be  reqtdred' 
occupied  or  unoccupied  and  if  occupied   the   name   and  description   of  the 
occupant  and  the  nature  of  his  occupancy  and   whether  such  occupancy  be 
adverse  or  otherwise  and  shall  state  the  names  and  addresses  of  the  occu- 
pants and  proprietors  of  all  lands  contiguous  to  the  land  in  respect  to  which 


Digitized  by  VjOOQIC 


112         QUEENSLAND    REAL    PEOPEETT    ACT— No.  1. 

application  is  made  so  far  as  known  to  him  and  shall  make  and  subscribe  a 
declaration  of  the  truth  of  such  statement  and  shall  deposit  with  the 
Begistrar-G-eneral  all  instruments  in  his  possession  or  under  his  control 
constituting  or  in  any  way  afFecting  his  title  to  such  land  and  also  if  required 
a  map  or  diagram  of  all  lands  included  in  such  application  and  an  abstract  of 
title  m  which  he  shall  set  forth  and  describe  OTorj  instrument  constituting 
or  in  any  way  affecting  his  title  to  such  land  together  with  the  names  and 
so  far  as  shall  be  within  his  knowledge  the  addresses  of  all  persons  if  any 
seised  or  possessed  of  anj  estate  or  interest  in  such  land  at  law  or  in  equity 
in  possession  or  in  futurity  or  expectancy  and  shall  make  and  subscribe  a 
declaration  of  the  truth  of  such  abstract  and  that  he  has  deposited  with  the 
Eegistrar-Greneral  all  deeds  or  other  instruments  in  his  possession  or  under 
his  control  constituting  or  in  any  way  affecting  his  title  to  such  land  or  if 
such  applicant  be  the  sole  and  only  person  haying  estate  or  interest  in  such 
land  then  he  shall  make  and  subscribe  a  declaration  to  that  effect.  (Rather- 
stone  y,  Hanlon,^\  re  Sellars,  82  ;  re  O'Brien^  34  ;  Patchell  v.  Maunsell,  113 ; 
re  Wm.  Wadham,  114 ;  CuthberUon  y.  Swann,  144.  N.  14 ;  Z.  19 ;  8.  29, 
162;  T.  62-16.) 

When  »ppu.         Ig,  TJpon  the  receipt  of  any  such  application  the  Registrar-General 
^et^Hs      Bhall  refer  the  same  to  the  Master  of  Titles  for  his  consideration  and  if  it 
°"*^wid  ^^^^  appear  to  him  that  the  applicant  is  the  original  grantee  from  the  Crown 
^nouo.    of  the  land  in  respect  to  which  application  is  made  and  that  no  sale  mort- 
tll^  pSaoe   S^®  ^^  other  encumbrance  or  transaction  affecting  the  title  to  such  land 
oertiflcftt«to  has  at  any  time  been  registered  then  and  in  such  case  it  shall  be  lawful  for 
Sk  S(M****    the  Eegistrar-Q-eneral  to  bring  such  land   under  the  provisions  of  this  Act 
forthwith  by  issuing  to  the  applicant  or  to  such  person  as  he  may  by  writing 
under  his  hand  direct  or  appoint  a  certificate  of  title  for  the  same  as  herein- 
after described.     (Ifall  v.  Loder,  168.    N.  15.) 

AppUoatioBt  '       19.  If  it  shall  appear  to  the  satisfaction  of  the  said  Master  of  Titles 

tisSfwhln'  that  the  land  in  respect  to  which  application  is  made  is  held  by  the  appli- 

there  we      cant  for  the  estate  or  interest  described  therein  free  from  mortgage  encum- 

^rtgages     brance  or  other  beneficial  interest  affecting  the  title  thereto  or  if  any  such 

No''i8i ^0 '  mortgage  encumbrance  or  interest  remains  unsatisfied  that  the  parties 

interested  therein  are  also  parties  to  such  application  then  and  in  any  such 

case  the  Registrar-General  shall  cause  notice  of  such  application   to   be 

adrertised  once  in  the  Queensland  Oovemment  Gazette  and  three  times  in 

at  least  one  newspaper  published  in  the  colony  and  shall  further  limit  and 

appoint  a  time  not  less  than  one  month  nor  more  than  twelve  months  from 

the  date  of  such  advertisement  in  the  Government  Gazette  upon  or  after 

the  expiration  of  which  the  Registrar- General  shall  unless  he  shall  in  the 

interval  have  received  a  caveat  forbidding  him  so  to  do  proceed  to  bring  such 

land  under  the  provisions  of  this  Act. 

Appiiofttioiui         20.  If  it  shall  appear  to  the  satisfaction  of  the  said  Master  of  Titles 

tto^whe^  that  any  parties  interested   in   any  unsatisfied   mortgage  or  encumbrance 

title  not       affecting  the  title  to  such  land  or  beneficially  interested  therein  otherwise 

complete      ^\^^j^  as  lessees  are  not  parties  to  such  application  or  that  the  evidence  of 

title  set  forth  by  such  applicant  is  imperfect  or  incomplete  it  shall  be  lawful 

for  the  Master  of  Titles  to  reject  such  application  altogether  or  to  direct 

the  Registrar- General  to  cause  notice  of  such  application  to  be  published  in 

the  Queensland  Government  Gazette  and  in  the  London  Gazette  and  in  the 

official  Gazettes  of  each  of  the  colonies  of  New  South  Wales  Tasmania  New 
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Zealand  Victoria  South  Australia  and  Western  Australia  or  in  any  one  or 
more  of  such  QazetteB  and  the  said  Ee^strar-General  shall  specify  the 
number  of  times  and  at  what  intervals  such  adyertisement  shall  be  published 
in  each  or  any  of  such  Gazettes  and  shall  also  limit  and  appoint  a  time  not 
less  than  two  months  nor  more  than  three  years  from  the  date  of  the  first  of 
such  adyertisements  in  the  Queensland  Government  Gazette  upon  or  after 
the  expiration  of  which  it  shall  be  lawful  for  the  Eegistrar- General  to  bring 
such  land  under  the  provisions  of  this  Act  unless  he  shall  in  the  interval  have 
received  a  caveat  forbidding  him  so  to  do. 

21.  It  shall  be  lawful  for  the  Eegistrar-G-eneral  of  his  own  accord  or  Notice  of 
at  the  request  of  the  applicant  to  direct  that  notice  of  any  application  to  ^^"^^^ 
bring  land  under  the  provisions  of  this  Act  shall  at  the  expense  of  the  appli-  by  ^wonai 
cant  be  given  by  personal  service  to  any  person  named  in  such  direction  and  throagh^the 
the  Eegistrar-General  shall  preserve  in  his  office  the  affidavit  or  other  JJ'*^Jg^ 
evidence  of  such  personal  service  and  the  proof  of  such  personal  service  or  ment. 
that  any  person  had  received  notice  of  suca  application  through  the  post  or 

by  advertisement  as  herein  directed  or  was  cognizant  of  such  application 
having  been  made  shall  operate  to  bar  any  action  of  ejectment  or  for  the 
recovery  of  compensation  from  the  person  benefited  by  the  bringing  of  such 
land  under  the  provisions  of  this  Act  or  from  the  assurance  fund  at  the  suit 
of  any  person  so  personally  served  with  notice  or  receiving  notice  through 
the  post  or  otherwise  cognizant  of  such  application  or  at  the  suit  of  any 
person  claiming  through  under  or  from  him  unless  it  shall  be  shown  to  the 
saiisfaction  of  the  court  before  whom  such  action  shall  be  tried  that  such 
notice  was  not  received  or  such  cognizance  acquired  in  time  to  enable  such 
person  to  lodge  a  caveat  forbidding  the  bringing  of  such  land  under  the 
provisions  of  this  Act  as  hereinafter  provided.  (Featherstone  v.  Hanlon,  4i ; 
ex  parte  Rowan  ^  14  ;  Satmders  v.  Cabot,  15  ;  Chomley  v.  Mrebrace,  21;  re  J'. 
B.  Slack,  35  ;  re  Nelson  Brothers,  36 ;  Warner  v.  Dove,  37 ;  Coleman  and 
Clark  V.  Biria,  46  ;  Summers  ex  parte  Aylwin,  62  ;  Van  Damme  v.  Bloaham, 
105  ;  Kirkham  v.  Julien,  109 ;  Franklin  v.  Ind,  156 ;  Otago  Harbour  Board 
V.  Spedding,  165a.  ;  Shackell  v.  Lindsay^  174 ;  Boss  v.  Victorian  Fermanent 
Building  Society,  180.  N.  18 ;  Z.  24 ;  S.  35,  38  ;  T.  62,  19,  69,  31,  81-19  ; 
V.  85-12,  66-130.) 

22.  The  Eegistrar-General  shall  under  such  direction  as  aforesaid  or  Notice  of 
under  any  order  of  the  Supreme  Court  cause  notice  to  be  published  in  such  JJ'Sb  pu£^ 
manner  as  by  such  direction  or  order  may  be  prescribed  that  application  has  iiah«d 
been  made  for  bringing  the  land  therein  referred  to  under  the  provisions  of  Lands 
this  Act  and  shall  also  cause  a  copy  of  such  notice  and  of  the  map  or  $JJ^^*^ 
diagram  included  in  such  application  to  be  posted  in  a  conspicuous  place  in 

his  office  and  in  such  other  places  as  he  may  deem  necessary  and  shall 
forward  through  the  post  office  copies  of  such  notice  and  of  such  map  or 
diagram  addressed  to  all  persons  if  any  declared  by  the  applicant  to  be  in 
occupation  of  such  land  or  to  be  occupants  or  proprietors  of  land  contiguous 
thereto  and  also  to  such  persons  as  may  upon  investigation  of  the  title 
appear  to  have  previously  held  estate  or  interest  in  the  fee  of  such  land  so 
far  as  his  knowledge  of  the  addresses  of  such  persons  may  enable  him  or 
shall  cause  the  like  notice  to  be  served  personally  upoli  any  person  that  he 
may  think  fit  or  that  the  applicant  may  request  and  unless  within  the  time 
limited  in  such  direction  or  order  he  shall  have  received  a  caveat  as  herein- 
after described  forbidding  him  so  to  do  he  shall  bring  such  land  under  the 
provisions  of  this  Act  by  issuing  to  the  applicant  or  to  such  person  as  he 
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may  by  any  writing  under  bis  band  request  or  direct  a  certificate  of  title  for 
tbe  same  as  bereinafter  described.  (8ee  note  to  See,  21,  ante.  N.  19 ;  Z. 
17  ;  S.  26,  27 ;  T.  62-20 ;  V.  66,  34.) 

^t^lted  23,  It  sball  be  lawful  for  any  person  baying  or  claiming  an  interest  in 

iMj  enter  any  land  so  advertised  or  for  tbe  attorney  of  any  sucb  person  witbin  tbe 
**^*^  time  tbat  may  be  limited  by  sucb  direction  or  order  as  aforesaid  to  lodge 
witb  tbe  Segistrar-General  a  caveat  in  form  B  of  tbe  schedule  bereto  for- 
bidding tbe  brinfi^g  of  sucb  land  under  tbe  provisions  of  tbis  Act  and  every 
sucb  caveat  sball  particularise  tbe  estate  interest  lien  or  cbarge  claimed  by 
tbe  ^rson  lodging  tbe  same  and  tbe  person  lodging  sucb  caveat  sball  if 
required  by  tbe  Itegistrar- General  deliver  a  full  and  complete  abstract  of 
bis  title  wnicb  sball  contain  the  same  matters  and  be  subject  to  tbe  same 
regulations  as  are  hereinbefore  prescribed  for  tbe  case  of  an*  abstract 
deposited  by  a  person  applying  to  have  land  brought  under  the  provisions 
of  this  Act.     (N.  21  ;  S.  89 ;  T.  62-22  j  V.  118.) 

rl3^*^    .      ^^  "^^^  Eegistrar- General  upon  receipt  of  any  such  caveat  within  tbe 

within  time  time  limited  as  aforesaid  shall  notify  the  same  to  tbe  applicant  and  sball 

^J^JJJL^  suspend  further  action  in  tbe  matter  and  the  lands  in  respect  of  which  such 

■tftjed         caveat  may  have  been  lodged  shall  not  be  brought  under  the  provisions  of 

this  Act  until  such  caveat  shall  have  been  witndrawn  or  shall  have  lapsed 

from  any  of  the  causes  hereinafter  provided  or  until  a  decision  shall  have 

been  obtained  from  the  court  having  jurisdiction  in  the  matter.     (S.  44), 

^▼«i^  25.  After  the  expiration  of  three  calendar  months  from  tbe  receipt 

pro^edi^  thereof  every  such  caveat  shall  be  deemed  to  have  lapsed  unless  the  person 

^^^^^5t£in  hy  whom  or  on  whose  behalE  the  same  was  lodged  shall  within  that  time 

montiis        have  taken  proceedings  in  any  court  of  competent  jurisdiction  to  establish 

bis  title  to  the  estate  interest  lien  or  cbarge  therein  specified  and  shall  have 

given  written  notice  thereof  to  tbe  Be^strar- General  or  shall  have  obtained 

from  the  Supreme  Court  an  order  prohibiting  the  Begistrar-G^neral  from 

bringing  tbe  land  therein  referred  to  under  the  provisions  of  this  Act. 

^^Jj*  ^  26.  The  Eegistrar-General  sball  not  notice  any  caveat  prohibiting  tbe 

not  to  bar^  bringing  of  land  under  tbe  provisions  of  this  Act  if  the  person  lodging  the 

^li^d^f  same  chums  only  an  estate  or  interest  to  take  effect  after  the  determination 

der  this  Aot.  or  in  defeasance  of  an  estate  tail  or  prohibits  tbe  bringing  of  sucb  land 

under  tbe  provisions  of  tbis  Act  on  the  plea  only  of  the  absence  of  legal 

evidence  that  a  former  proprietor  was  in  being  and  capable  at  the  time  when 

any  power  of  attorney  executed  by  such  proprietor  was  exercised  by  bis 

attorney  in  the  selling  or  purchasing  or  releasing  of  such  land. 

mt^wlS?  27.  If  upon  the  application  of  any  proprietor  to  have  land  of  which  he 

SS^TS^  is  seised  brou^bt  under  the  provisions  of  tnis  Act  the  Segistrar-G^neral  sball 

tcTlIho?**^  refuse  so  to  do  or  if  sucb  applicant  shall  be  dissatisfied  with  the  decision 

oMiMif       upon  bis  application  given  by  the  master  of  titles  it  shall  be  lawful  for  him 

*■"*****•*   to  require  tne  Begistrar-General  to  set  forth  in  writing  under  his  hand  the 

grounds  of  his  refusal  or  tbe  grounds  upon  which  such  decision  was  given 

and  sucb  applicant  may  if  be  think  fit  at  bis  own  costs  summon  the 

Begistrar-General  to  appear  before  the  Supreme  Court  to  substantiate  and 

uphold  tbe  grounds  of  nis  refusal  or  of  such  decision  as  aforesaid  and  tbe 

summons  in  every  such  case  shall  be  issued  under  the  hand  of  a  judge  of  the 

said  court  at  the  request  of  such  applicant  or  bis  solicitor  and  shall   be 

served  upon  the  Begistrar-G^neral  six  clear  days  at  least  before  tbe  day 

appointed  for  tbe  bearing  and  every  such  case  shall  be  beard  by  tbe  said 
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court  upon  motion  and  if  any  question  of  fact  shall  arise  upon  the  hearing 
the  said  court  shall  direct  an  issue  to  be  tried  to  decide  such  fact  and  it 
shall  thereupon  be  lawful  for  the  said  court  to  prohibit  the  bringing  of  such 
land  under  the  provisions  of  this  Act  or  to  order  that  such  land  may  be 
brought  under  the  same  after  the  expiration  of  such  period  of  time  as  the 
said  court  shall  think  fit  not  exceeding  the  period  limited  by  any  law  for  the 
time  being  in  force  in  the  said  colony  as  the  period  within  which  actions  of 
ejectment  may  be  brought  and  the  Begistrar-General  shall  obey  such  order. 
{Ex parte  Bowman^  2.) 

28.  Upon  any  such  motion  as  aforesaid  it  shall  be  lawful  for  the^^JJf^^ 
Begistrar-Gheneral  or  for  any  person  interested  in  any  land  touching  or  oouLei  ^ 
concerning  the  title  to  which  such  motion  shall  be  made  by  himself  or  his  Expense  to 
counsel  to  argue  the  same  before  the  said  court  and  all  expenses  attendant  ^  ^on®  by 
upon  any  of  the  matters  or  proceedings  aforesaid  shall  be  borne  and  paid  'pp**°"^ 
by  the  person  requiring  such  land  to  be  brought  under  the  provisions  of 

this  Act. 

29.  It  shall  be  lawful  for  any  applicant  to  withdraw  his  application  at  AppKojmt 
any  time  prior  to  the  issuing  of  a  certificate  of  title  and  the  Eegistrar-  ISJ^ ' 
General  shall  in  such  case  upon  request  in  writing  signed  by  such  applicant  ^^f^'^xTw 
return  to  him  the  abstract  and  all  instruments  of  title  deposited  by  nim  for  Ko.'ia  •.  9°' 
the  purpose  of  supporting  his  application.      (Z.  27  ;  S.  41 ;  T.  62,  28  ;  Y. 

85, 64.) 

30*  Upon  issuing  a  certificate  of  title  bringing  land  under  the  pro-  instramenta 
yisions  of  this  Act  the  Eegistrar- General  shall  stamp  as  cancelled  and  retain  they^ki^ade 
in  his  office  every  instrument  of  title  deposited  by  the  proprietor  when  **^5Jb 
making  his  application     Provided  that  if  any  such  instrument  shall  relate  ntimied  to 
to  or  include  any  property  whether  personal  or  real  other  than  the  land  ^^JTvio. 
included  in  such  certificate  of  title  then  the  Eegistrar-General  shall  endorse  No.  is  a.  so! 
thereon  a  memorandum  cancelling  the  same  in  so  far  only  as  relates  to  the 
land  included  in  such  certificate  of  title  and  shall  return  such  instrument  to 
the  proprietor  otherwise  he  shall  retain  the  same  in  his  office.     Provided  also 
that  the  powers  or  authorities  of  the  husband  of  any  married  woman  or  of 
the  raardian  or  committee  of  any  minor  lunatic  or  person  of  unsound  mind 
shall  in  no  wise  be  altered  or  abridged  in  consequence  of  the  issuing  of  any 
certificate  of  title  in  the  name  of  such  married  woman  minor  lunatic  or 
person  of  unsound  mind.    (N.  14  ;  Z.  27  ;  S.  41  ;  T.  62-19  ;  V.  66,  26.) 

31.  In  case  any  person  applying  to  have  land  brought  under  the  pro-  9?^*?^ 
visions  of  this  Act  or  any  person  to  whom  any  such  applicant  may  have  fsaue  in 
directed  a  certificate  of  title  to  be  issued  shall  die  in  the  interval   between  JJJJJ^ 
the  date  of  the  application  and  the  date  appointed  for  the  certificate  of  title  appiioant 
to  issue  the  certificate  of  title  shall  be  issued  in  the  name  of  such  applicant  Saooeasion 
or  in  the  name  of  the  person  to  whom  he  may  have  directed  it  to  be  issued  f^eJtHth 
as  the  case  may  require  and  the  land  shall  devolve  in  the  same  manner  as  if  thereby, 
the  certificate  of  title  had  been  issued  prior  to  the  death  of  such  applicant 
or  person  so  named  by  him.    (Ibatherstone  v.  Hanlon,  4  ;  Fannan  v.  Fannan^ 
18  ;  Chomley  v.  Firebrace,  21  ;  .House  v.   O'Farrell,  51  ;  re  Hayton,  67  ; 
WaUon  V.  Watson,  93  ;  Rail  v.  Hall,  98  ;  Fitzgerald  v.  Archer,  101  ;  Kirk- 
ham  V.  Carpenter^  111  ;  ex  parte  Mutual  Trust  Co,,  117  ;  Jones  v.  Jones,  134 ; 
Stevens  v.  Williams,  186 ;  Mohertson  v.  Keith,  195  ;  Miller  v.  Morrissey,  214  ; 
Murphy  v.  Mitchell,  215.     N.  26  j  Z.  12  ;  S.  48,  60 ;  T.  62, 137 ;  V.  66-28, 
188,  88.) 
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Begiatrw.  32.  Tbo  Segistrar- General  shall  keep  a  book  to  be  called  tbe  ''  register 

bM*rJ^'*tor  ^^^^  "  *^^  ^^*^^  enter  tbereia  the  duplicates  of  all  grants  and  of  all  certifi- 
boJL'^^     cates  of  title  and  shall  record  thereon  the  particmars  of  all  instruments 

affecting  the  land  included  under  each  such  grant  or  certificate  of  title 

distinct  and  apart.     (S.  76  ;  V.  66-105.) 

SSStoTbe  33.  Every  certificate  of  title  shall  be  in  duplicate  and  in  the  form  C  of 
in  dnpUoate  the  Schedule  fiereto  and  the  Begistrar- General  shall  note  thereon  in  such 
bou^upin  nia^^er  as  to  preserve  their  priority  the  particulars  of  all  unsatisfied  mort- 
registcr  gagos  or  othcr  encumbrances  and  of  every  lease  rent  charge  or  term  of 
years  or  outstanding  estate  or  interest  whatsoever  affecting  such  land  which 
may  have  been  registered  or  of  which  he  may  have  notice  and  if  such 
certificate  be  issued  to  a  minor  or  to  a  person  otherwise  under  disabilities  he 
shall  state  the  age  of  such  minor  or  the  nature  of  the  disability  so  far  as 
known  to  him  and  shall  cause  one  of  such  certificates  of  title  to  be  bound 
up  in  the  register  book  and  shall  deliver  the  other  to  the  person  entitled  to 
the  land  described  in  such  certificate  and  every  certificate  of  title  duly 
authenticated  under  the  hand  and  seal  of  the  [Registrar- General  shall  be 
received  in  all  courts  of  justice  as  evidence  of  the  particulars  therein  set 
forth  and  of  their  being  entered  in  the  register  book  and  shall  be  conclusive 
evidence  that  the  person  named  in  such  certificate  of  title  or  in  any  entry 
thereon  as  seised  of  or  as  taking  estate  or  interest  in  the  land  therein 
described  is  seised  or  possessed  of  such  land  for  the  estate  or  interest 
therein  specified  and  that  the  nroperty  comprised  in  such  certificate  of  title 
has  been  duljr  brought  under  the  provisions  of  this  Act  and  no  certificate  of 
title  shall  be  impeached  or  defeasible  on  the  ground  of  want  of  notice  or  of 
insufficient  notice  of  the  application  to  bring  the  land  therein  described 
under  the  provisions  of  this  Act  or  on  account  of  any  error  omission  or 
informality  in  such  application  or  in  the  proceedings  pursuant  thereto 
by  the  Master  of  Titles  or  by  the  Eegistrar- General.  (Pannan  v.  Pannarij 
16  ;  re  Ferguson,  127  ;  Jones  v.  Jones,  134  ;  Finnoran  v.  Weir,  136.  N.  81  ; 
S.  48  ;  T.  62,  32  ;  V.  66-34.) 

^"fiiJiaM  34.  Every  land  grant  and  certificate  of  title  shall  be  deemed  and  taken 

of  tiUe  regis-  to  be  registered  under  the  provisions  and  for  the  purposes  of  this  Act  so 
OTobodiJd'in  ^oon  as  the  same  shall  have  been  marked  by  the  Eegistrar- General  with  the 
registerbook  folio  and  volume  appertaining  to  it  in  the  register  book  and  every  memo- 
randum of  transfer  or  other  instrument  purporting  to  transfer  or  in  any  way 
to  affect  land  under  the  provisions   of  this  Act  shall  be  deemed  to  be  so 
registered  so  soon  as  a  memorial  thereof  shall  have  been  entered  in  the 
register  book  upon  the  folium  constituted  by  the  existing  grant  or  certificate 
of  title  of  such  land  and  every  such  memorial  shall  state  the  day  and  hour 
of  the  production  for  the  purpose  of  registration  of  the  instrument  to  which 
I*  it  relates  and  shall  contain  such  other  particulars  as  the  Eegistrar- General 

may  direct  and  shall  be  signed  by  the  Eegistrar- General  and  the  person 
named  in  any  grant  certificate  of  title  or  other  instrument  so  registered  as 
seised  of  or  taking  any  estate  or  interest  shall  be  deemed  to  be  the  registered 
proprietor  thereof.      (Jones  v.  Farh,  87.      N.  32,  34  ;  Z.  32  ;  8.  60  ;  T.  62- 

Upon  entry    34;    V.   66-41.) 
of  parti<m- 

roentdeSmed  35-  So  soou  as  a  memorial  thereof  shall  have  been  entered  in  the 
to  be  part  of  register  book  every  instrument  drawn  in  any  of  the  several  forms  provided 
^^^^  in  the  schedule  hereto  or  in  any  form  which  for  the  same  purpose  may 
Tide  41  vio.  be  authorised  as  herein  provided  shall  for  the  purposes  of  this  Act  be 
ss^udS^^  deemed  and  taken  to  be  embodied  in  the  register  book  as  part  and  parcel 
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thereof  and  any  Buoh  instniment  when  so  constractively  embodied  shall 
create  and  impose  the  like  obligations  on  the  persons  signing  the  same  and 
for  the  like  period  of  time  as  if  the  same  had  been  sealed  and  delivered  and 
ever^  snch  instrument  presented  for  registration  shall  be  in  duplicate  and  the 
Eegistrar-General  upon  registration  thereof  shall  file  one  original  in  his 
office  and  shall  deliyer  the  other  to  the  person  entitled  thereto.  (N.  84, 
282  ;  S.  60  ;  T.  62-34  ;  V.  66-42.) 

36.  Wheneyer  a  certificate  of  title  shall  have  been  issued  to  a  proprietor  Bamsmder- 
in  respect  of  a  life  estate  or  any  other  estate  less  than  an  estate  in  tee-simple  ^^<Jd  as 
the  person  entitled  as  remainderman  may  apply  to  be  entered  in  the  register  ""^^ 
hood  as  a  remainderman  and  the  Eegistrar-G^eneral  shall  thereupon  cause 
the  title  of  such  applicant  to  the  estate  or  interest  claimed  by  him  to  be 
investigated  and  shall  take  the  direction  of  the  Master  of  Titles  thereon  and 
shall  cause  advertisements  to  be  published  in  manner  hereinbefore  directed 
for  the  case  of  bringing  land  under  the  provisions  of  this  Act  and  shall  pro- 
ceed to  enter  the  name  of  such  applicant  on  the  register  book  as  remainder-  Name  of  re. 
man  of  the  estate  or  interest  to  which  he  shall  appear  to  be  entitled  unless  a  S^be^^S'**" 
caveat  forbidding  such  entry  shall  be  received  by  him  within  the  time  for  doned  on 
that  purpose  limited  in  such  direction  or  by  any  order  of  the  Supreme  Court  ^te*°***  ^^ 
and  the  [Registrar- G^eneral  shall  endorse  upon  the  certificate  of  title  of  such 
land  if  produced  to  him  for  that  purpose  a  memorandum  setting  forth  that 
BQch  applicant  had  been  entered  in  the  register  book  as  such  remainderman 
with  the  day  and  hour  in  which  such  entry  had  been  made  and  the  Eegistrar- 
General  shall  in  every  such  case  receive  the  same  fees  and  payments 
excepting  the  sum  payable  to  the  assurance  fund  as  are  required  to  be  paid 
hj  persons  applying  to  bring  land  under  the  provisions  of  the  Act.     (N.  88 ; 
Z.  18 ;  8. 188  ;  T.  62-89,  86-216  ;  V.  66-64.) 

37*  Every    remainderman    and    every    person    deriving    through  a  Bemunder- 
remainderman  registered  as  such  in  the  register  books   shall  thereafter  SJ^dSKJch 
transfer  mortgage  encumber  or  otherwise  deal  with  the  estate  or  interest  in  F^^^^*^ 
respect  to  which  he  is  so  registered  in  manner  and  by  the  use  of  the  instru-  with  estate' 
ments  and  forms  by  this  Act  prescribed  and  not  otherwise  and  the  Eegistrar-  ®'<^^  ^ 
General  shall  enter  in  the  register  book  the  particulars  of  every  memo-  iwri^in"' 
randum  o£  transfer  bill  of  mortgage  bill  of  encumbrance  or  other  instrument  ^"^  ^*' 
duly  executed  by  a  remainderman  or  person  deriving  through  a  remainder-  J^J^^lJLjy 
man  in  manner  hereinafter  directed  for  the  case  of  transfers  mortgages  to  xuaep»^ 
encumbrances  and  other  dealings  with  land  under  the  provisions  of  this  Act.  SJ^dSinan 
(Miller  Y.  Stewart,  172.) 

38.  Upon  proof  to  the  satisfaction  of  the  Eegistrar-General  that  the  ^JJJ^J^®^ 
life  estate  or  other  less  estate  than  an  estate  in  fee-simple  in  respect  of  issaed  to  re- 
which  a  certificate  of  title  shall  have  been  issued  is  determined  or  has  become  STioon™*" 
vested  in  the  person  entitled  to  the  land  for  the  estate  next  in  remainder  or  hia  ertate 
that  the  person  to  whom  such  certificate  has  been  issued  or  a  purchaser  is  t^aJSI^S^ 


absolutely  entitled  to  the  said  land  for  a  present  estate  in  fee-simple  in  inp<»< 
possession  it  shall  be  lawful  for  the  Eegistrar-General  to  cancel  the  exist-  Phaser 'c^'' 
ing  certificate  of  title  of  such  land  and  in  lieu  thereof  to  issue  such  new  ^f^^  * 
certificate  of  title  as  the  nature  of  the  case  may  require  and  the  Eegistrar-  estate  in  fee- 
General  shall  in  every  such  case  enter  in  the  register  book  and  on  the  """p^ 
certificate  of  title  when  delivered  up  the  particulars  by  this  Act  prescribed 
to  be  entered  in  the  case  of  cancelling  a  certificate  of  title  consequent  on  a 
transfer  or  transmission      Provided  also  that  previous  to  issuing  any  such 
new  certificate  of  title  the  Eegistrar-General  may  require  the  title  of  the 
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person  claiming  to  be  entitled  in  remainder  to  be  inyestigated  and  may  cause 
advertisements  to  be  published  as  hereinbefore  directed  in  the  case  of 
applications  for  bringing  land  under  the  provisions  of  this  Act  and  shall 
receive  the  same  fees  and  payments  including  the  sum  payable  to  the 
assurance  fund  as  are  required  to  be  paid  by  persons  applying  to  bring  land 
under  the  provisions  of  tnis  Act.     {Bailey  v.  Chrisp,  64.) 

Jj^JJJ^f  39.  Whenever  the  life  estate  in  any  land  in  respect  to  which  a  certifi- 

derman  not  cato  of  title  has  been  issued  shall  have  determined  it  shall  not  be  lawful  for 
bmdmTta'  the  reversioner or  remainderman  entitled  to  the  next  estate  of  freehold  in 
brought  possession  to  transfer  or  otherwise  deal  with  such  land  until  he  shall  have 
proAsioM  brought  his  estate  therein  under  the  provisions  of  this  Act  and  the  death  of 
oi  thifl  Act    a  tenant  for  life  shall  not  operate  to  defeat  or  in  any  way  prejudice  any 

lease  mortgage  or  other  dealing  lawfully  made  by  such  tenant  for  life  and 

duly  registered  under  the  provisions  of  this  Act. 

TO^teredM  ^0.  Two  or  morc  persons  who  may  be  registered  as  joint  proprietors  of 
jomtpro.  an  estate  or  interest  in  land  under  the  provisions  of  this  Act  shall  be 
E^joint  ^  deemed  to  be  entitled  to  the  same  as  joint  tenants  and  in  all  cases  where 
tenants  two  Or  moro  persons  are  entitled  as  tenants  in  common  to  undivided  shares 
Tenants  in  of  or  lu  any  land  such  persons  shall  be  bound  to  receive  separate  and 
M^dJe^ftSi  ^i8*i°ct  certificates  of  title  or  other  instruments  evidencing  title  to  such 
a^distinct      undivided  shares.     (Ex  parte  Locke,  43.     N.  86  ;  Z.  54  ;  S.  74  ;  T.  62-88  ; 

^^oateofy^   66-44.) 

Peroontago  41.  Upon  the  first  bringing  of  land  under  the  provisions  of  this  Act 

u>  be*ieSed  whether  by  the  alienation  thereof  in  fee  from  the  Crown  or  consequent  upon 
•noe^futie  ^^®  application  of  the  proprietor  of  an  estate  of  freehold  as  hereinbefore 
*"***  ^  *  provided  and  also  upon  the  registration  of  the  title  to  any  land  under  the 
provisions  of  this  Act  derived  through  the  will  or  intestacy  of  a  previous 
proprietor  there  shall  be  paid  to  the  Eegistrar-General  the  sum  specified  in 
the  list  marked  E  in  the  schedule  hereto  and  in  the  case  of  land  brought 
under  the  provisions  of  this  Act  by  alienation  of  the  fee  from  the  Crown  the 
price  paid  for  such  land  shall  be  deemed  and  taken  to  be  the  value  thereof 
for  the  purpose  of  levying  such  sum  and  in  all  other  cases  as  aforesaid  such 
value  shall  be  ascertained  by  the  oath  or  solemn  affirmation  of  the  applicant 
or  person  deriving  such  land  by  transmission  Provided  always  that  if  the 
Eegistrar- General  shall  not  be  satisfied  as  to  the  correctness  of  the  value  so 
declared  or  sworn  to  it  shall  be  lawful  for  him  to  require  such  applicant  or 
person  deriving  such  land  by  transmission  to  produce  a  certificate  of  the 
value  under  the  hand  of  a  sworn  appraiser  which  certificate  shall  be  received 
as  conclusive  evidence  of  the  value  for  the  purpose  aforesaid.  {Moyh  v. 
Qihls,  49.     N.  27  ;  T.  62-28  ;  V.  66-30.) 

AsBontnoe  42.  All  Bums  of  mouey  60  received  as  aforesaid  shall  be  paid  to  the 

Stm^^Sb  Treasurer  of  the  colony  who  shall  from  time  to  time  invest  the  same  in 
<*overmnent  Queensland  Government  securities  together  with  all  interests  and  profits 
socnn  es  ^^^  ^^^  hdkVQ  accrucd  thereon  to  constitute  an  assurance  fund  out  of  which 
shall  be  made  good  the  full  amount  awarded  by  any  verdict  judgment  or 
decree  of  court  to  any  person  deprived  of  any  land  or  of  any  estate  or 
interest  therein  by  bringing  such  land  under  the  provisions  of  this  Act 
or  by  the  issue  of  any  certificate  of  title  or  by  the  registration  of  any  trans- 
mission transfer  or  other  dealing  with  land  under  the  provisions  of  this  Act 
failing  recovery  from  the  person  who  derived  benefit  ^therebyj*  Provided 
always  that  in  case  of  the  insufficiency  of  such  assurance  fund  the  full 
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amount  so  awarded  shall  be  made  good  to  the  person  entitled  thereto  out  of 
the  general  revenues  of  the  said  colony  Provided  also  that  no  person  shall 
be  entitled  to  be  indemnified  out  oi  the  said  assurance  fund  or  general 
revenue  of  the  colony  for  anj  loss  occasioned  by  any  breach  of  trust  or 
default  committed  by  any  trustee  guardian  committee  of  a  lunatic  or  of  a 
person  of  unsound  mind  executor  administrator  or  other  person  standing  in 
the  relation  of  trustee  to  any  other  person.     (T.  62-29  ;  V.  66, 143.) 

43.  No  instrument  shall  be  effectual  to  pass  any  estate  or  interest  in  inrtraments 
any  lands  under  the  provisions  of  this  Act  or  to  render  such  land  liable  as  SStiTlSi^ 
security  for  the  payment  of  money  until  such  instrument  shall  have  been  wfnrtry 
registered  in  accordance  with  the  provisions  of  this  Act  but  upon  the   ^ 
registration  of  any  such  instrument  the  estate  or  interest  intended  to  be 
thereby  granted  or  conveyed  shall  pass  or  as  the  case  may  be  the  land  shall 
become  liable  as  security  in  the  manner  and  subject  to  the  covenants  and 
conditions  set  forth  in  such  instrument  or  by  this  Act  declared  to  be  implied 

in  instruments  of  a  like  nature  and  if  two  or  more  instruments  executed  by 
the  same  proprietor  purporting  to  transfer  or  encumber  the  same  estate  or 
interest  should  be  at  the  same  time  presented  to  the  Eegietrar-General  for 
registration  and  endorsement  he  shall  register  and  endorse  that  instrument 
under  which  the  person  claims  property  who  shall  produce  to  him  the  grant 
or  certificate  of  title  of  such  land.  (N.  36  ;  S.  67 ;  T.  62-39  ;  V.  66-61  ; 
Z.  32-36.) 

44.  Notwithstanding  the  existence  in  any  other  person  of  any  estate  Etute  of 
or  interest  whether  derived  by  grant  from  the  Crown  or  otherwise  which  '^'JfJJ^ 
but  for  this  Act  might  be  held  to  be  paramount  or  to  have  priority  the  piremoant 
registered  proprietor  of  land  or  of  any  estate  or  interest  in  land  shall  except  Noalsu"* 
in  the  case  of  fraud  hold  the  same  subject  to  such  encumbrances  liens  estates 

or  interest  as  may  be  notified  by  entry  or  memorial  on  the  folium  of  the 
register  book  constituted  by  the  land  grant  or  certificate  of  title  of  such 
land  but  absolutely  free  from  all  other  encumbrances  liens  estates  or 
interests  whatsoever  except  the  estate  or  interest  of  a  proprietor  claiming 
the  same  land  under  a  prior  certificate  of  title  or  under  a  prior  grant 
registered  under  the  provisions  of  this  Act  and  except  as  regards  the 
omission  or  misdescription  of  any  right-of-way  or  other  easement  created  in 
or  existing  upon  the  same  land  or  the  wrong  description  thereof  or  of  its 
boundaries.  (Hassett  v.  Colonial  Bank,  138.  N.  40  ;  Z.  55  ;  T.  62-40  ; 
V,  66-49.) 

45.  Whenever  a  memorial  of  any  instrument  shall  have  been  entered  Memorial  to 
in  the  register  book  the  Register- General  shall  record  the  like  memorial  on  ^®y*^®^ 
the  duplicate  grant  of  certificate  of  title  lease  or  other  instrument  evidencinff  ^ror^* 
title  to  the  estate  or  interest  intended  to  be  dealt  with  or  in  any  way  oflfected  ^J"'*^" 
unless  he  shall  in  any  case  dispense  with  the  production  of  the  same  and  he 

shall  endorse  on  every  instrument  so  registered  a  memorandum  of  the  day 
and  hour  on  which  the  said  memorial  was  entered  in  the  register  book  and 
shall  authenticate  each  such  endorsement  by  signing  his  name  and  affixing  Eodone. 
his  seal  thereto  and  every  instrument  so  endorsed  and  authenticated  shall  wr^^SSt 
be  received  in  all  courts  of  justice  as  conclusive  evidence  of  the  particulars  Oenenltto  ' 
therein  set  forth   and  of  all  covenants  conditions  and  matters  therein  '^•^^•"<» 
expressed  or  by  this  Act  declared  to  be  implied  and  that  such  instrument 
has  been  duly  registered.      {Aubrey  v.  8cott,  79.     N.  38  ;  Z.  35  ;  S.  53  j  T. 
62-38;  V.66-41.) 
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Surrendered         46.  So  soon  as  any  land  shall  have  been  brought  under  the  proyieions 
^^^^^  of  this  Act  no  transferee  or  mortgagee  shall  be  entitled  to  the  production 
d»ted  prior  of  any  deed  or  other  instrument  surrendered  by  the  proprietor  or  any 
MrtSSate^^of  memorandum  of  transfer  or  other  instrument  dated  prior  to  the  existing 
*>JJ^j^uobe  certificate  of  title  of  such  land  unless  such  instrument  be  recorded  in  the 
^°4i  Vie  register  book  and  upon  the  existing  certificate  of  title  as  an  encumbrance 
No.i8i«   lien  or  interest  affecting  the  said  land    Provided  that  nothing  herein  con- 
tained shall  interfere  with  any  order  that  may  be  made  by  a  judge  of  the 
Supreme  Court  for  the  production  of  any  such  deed  or  instrument.      (^Be 
Craig,  76.    N.  78-5  ;  S.  220-1  ;  V.  66-126.) 
Bjv«rioo-  47.  The  bringing  of  land  under  the  provisions  of  this  Act  shall  not  be 

prea^red  h^ld  to  extinguish  the  reversion  expectant  on  any  lease  and  tbe  nerson 
named  in  any  certificate  of  title  as  seised  of  the  land  therein  described  shail 
be  held  in  every  court  of  law  and  equity  to  be  seised  of  the  reversion 
expectant  upon  any  lease  that  may  be  noted  by  memorial  thereon  and  to 
have  all  powers  rights  and  remedies  to  which  a  reversioner  is  by  law 
entitled.  {Featherstone  v.  Hanlon,  1 ;  ea  parte  Botoan,  18  ;  re  Wm  Biggs, 
59  ;  D'AlhrydUll  v.  D'Albryhdill,  82  ;  Kelly  v.  Fuller,  139  ;  Formby  v. 
Adelaide  Chrporation,  199.  N.  88  ;  Z.  18  ;  T.  62-89  V.  66-54.) 
^i'nuii<'«r  .  48*  When  land  under  the  provisions  of  this  Act  is  intended  to  be 

No!^8mT£  transferred  the  transferor  shall  execute  a  memorandum  of  transfer  in  form 
MS6  861728  J}  of  the  schcdulo  hereto  and  every  such  memorandum  shall  be  attested  by 
a  witness  and  shall  for  description  of  the  land  intended  to  be  transferred 
refer  to  the  grant  or  certificate  of  title  of  such  land  or  shall  give  such 
description  as  may  be  sufficient  to  identify  that  particular  portion  of  land 
intended  to  be  transferred  and  shall  contain  an  accurate  statement  of  the 
estate  or  interest  intended  to  be  transferred  and  a  memorandum  of  all 
mortgages  and  other  encumbrances  affecting  the  same  and  if  such  land  be 
leased  the  name  and  description  of  the  lessee  with  a  memorandum  of  the 
lease.     (N.  42 ;  Z.  76  ;  8.  96  ;  T.  62,  42,  86-137  ;  V.  66,  57.) 

foBttaSiibe  ^®*  ^  *^^  ®^^^  memorandum  of  transfer  purports  to  transfer  an 
tntnsferred  ostato  in  foo-simple  in  the  whole  or  in  any  part  of  the  land  mentioned  in 
^|^bS*^^any  grant  or  certificate  of  title  the  transferor  shall  deliver  up  the  grant 
deUvered  up  or  certificate  of  title  of  the  said  land  and  the  Eegistrar-General  shall  in 
oeUed^  far  ^uch  caso  enter  on  such  grant  or  certificate  of  title  a  memorandum  cancelling 
SSe'^orti*    *^®  same  either  wholly  or  partially  according  as  the  memorandum  of  transfer 


of^ii^d  ^   purports  to  transfer  the  wnole  or  part  only  of  the  land  mentioned  in  such 
teMrferred   grant  or  certificate  of  title  and  setting  forth  the  particulars  of  the  transfer 

intended  to  be  effected.     (N.  44, 135  j  T.  62-44.) 
tiS^^to"be         50.  The  Eegistrar-General  upon  cancelling  any  grant  or  certificate  of 
issaed  to      title  either  wholly  or  partially  pursuant  to  any  such  transfer  shall  make  out 
^^*4i  Vic.  ^  *^®  purchaser  or  other  registered  transferee  a  certificate  of  title  to  the 
No.  18  •.  17  land  mentioned  in  such  memorandum  of  transfer  and  every  such  certificate 

of  title  shall  refer  to  the  original  grant  of  such  land  and  to  the  memorandum 
for^tt?^****  or  other  instrument  of  transfer  to  the  purchaser  or  other  registered  trans- 
uunoo  if  f eree  thereof  and  the  Eegistrar-Oeneral  shall  retain  every  such  cancelled 
SS^SlK'  ^^  partially  cancelled  grant  or  certificate  of  title  and  whenever  required 
issued  to  thereto  by  the  proprietor  of  an  unsold  portion  of  land  included  in  any  such 
whwi  d«?'  partially  cancelled  grant  or  certificate  of  title  or  by  a  registered  purchaser  op 
•  relrisu^  transferee  of  such  portion  or  of  any  part  thereof  shall  make  out  to  such  ppo- 
traosferee  priotor  purchaser  or  transferee  a  certificate  of  title  for  such  portion  or  for 
*'*®'*®'       the  part  thereof  of  which  he  is  the  proprietor  purchaser  or  transferee.  (See 

note  to  Sec.  81,  ante.    N.  45, 127 ;  T.  62, 45,  86, 14.) 
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5L  Wheneyep  any  easement  or  any  incorporeal  right  other  than  an : 
annuity  or  rent  charge  affecting  any  land  under  the  provisions  of  this  Act  rijjff 2J^ 
is  created  for  the  purpose  of  heing  annexed  to  or  used  and  enjoyed  together  ^RfJ^, 
with  other  land  under  the  provisions  of  this  Act  the  Registrar- General  shall  No.  is  •.as* 
enter  a  memorial  of  the  instrument  creating  such  easement  or  incorporeal 
right  upon  the  folium  of  the  register  hook  constituted  by  the  existing  grant 
or  certificate  of  title  of  such  other  land.     {Anderson  v.  Maori  Mill  Borouffh, 
laS,  124.     N.  43  ;  Z.  61 ;  S.  81 ;  T.  62-43  ;   V.  85-41.) 

52.  When  any  land  under  the  provisions  of  this  Act  is  intended  to  be  Jjf^^^* 
leased  or  demised  for  a  life  or  lives  or  for  any  term  of  years  exceeding  three  nmu^f thu 
years  the  proprietor  shall  execute  a  lease  in  form  E  of  the  schedule  hereto  {^^^ 
and  every  such  lease  shall  refer  to  the  description  that  is  given  in  the  grant  fs^  41  Vic. 
of  certificate  of  title  of  the  land  or  shall  give  such  other  description  as  may  ^**  ^®  '*  ^^ 
be  necessary  to  identify  such  land  and  shall  be  attested  by  a  witness    Pro-  ^^  ^^^ft^ 
vided  always  that  no  lease  of  mortgaged  or  encumbered  land  executed  S^?fXi 
subsequently  to  the  registration  of  any  bill  of  mortgage  or  bill  of  encum-  JJStSf morti 
brance  shall  be  valid  and  binding  against  the  mortgagee  or  encumbrancee  gagM 
unless  such  mortgagee  or  encumbrancee  shall  have  consented  to  such  lease 
prior  to  the  same  being  registered.     {Oriffin  v.  Dunn,  8 ;  Kirkham  v.  Julien, 
109.     N.  49 ;  T.  62-47  ;  V.  66-76.) 

53*  In  any  such  lease  a  right  to  purchase  the  fee-simple  oi  the  land  ^j^^ 
thereby  demised  may  be  granted  to  the  lessee  by  a  stipulation  to  that  effect  maj  be 
expressed  in  such  lease  or  a  covenant  to  purchase  the  fee-simple  of  the  said  JJJ^t*' 
land  may  be  entered  into  by  the  lessee  and  in  such  case  the  true  amount  of  sUpaiated 
the  purchase  money  to  be  paid  the  period  within  which  such  right  may  be 
exercised  or  such  covenant  is  to  be  performed  and  such  other  particulars  as 
may  be  considered  necessary  for  explaining  the  terms  of  such  right  or 
covenant  shall  be  stated  on  such  lease  and  in  case  the  lessee  shall  pay  the 
purchase  money  stipulated  and  otherwise  observe  his  covenants  expressed 
and  implied  in  such  lease  the  lessor  shall  be  bound  to  execute  a  memorandum 
of  transfer  to  such  lessee  of  the  said  land  and  the  fee-simple  thereof  and  to 
perform  all  necessary  acts  by  this  Act  directed  to  be  done  for  the  purpose 
of  transferring  to  a  purchaser  any  land  and  the  fee-simple  thereof.    (Z.  87.) 

54.  Whenever  any  lease  or  demise  which  is  required  to  be  registered  J**^  "•{ 
by  the  provisions  of  this  Act  is  intended  to  be  surrendered  and  the  surrender  der«d  by  en- 
thereof  is  effected  otherwise  than  through  the  operation  of  a  surrender  in  J^^^^J^* 
law  or  than  under  the  provisions  of  any  law  at  the  time  being  in  force  in  inth  oon- 
the  said  colony  relating  to  insolvent  estates  there  shall  be  endorsed  upon  ^^^^  ^' 
such  lease  or  on  the  counterpart  thereof  the  word  "  surrendered  *'  with  the 
date  of  such  surrender  and  such  endorsement  shall  be  signed  by  the  lessee 
and  by  the  lessor  as  evidence  of  the  acceptance  thereof  and  shall  be  attested 
by  a  witness  and  the  Registrar-General  thereupon  shall  enter  in  the  register 
book  a  memorandum  recording  the  date  of  such  surrender  and  shall  likewise 
endorse  upon  the  lease  a  memorandum  recording  the  fact  of  such  entry 
having  been  made  in  the  register  book  and  upon  such  entry  being  so  made 
in  the  register  book  the  estate  or  interest  of  the  lessee  in  such  land  shall 
revest  in  the  lessor  or  in  the  person  in  whom  having  regard  to  intervening 
circumstances  (if  any)  the  said  land  would  have  vested  if  no  such  lease  had 
been  executed  and  production  of  such  lease  or  counterpart  bearing  such 
endorsement  and  memorandum  shall  be  sufficient  evidence  that  such  lease 
has  been  so  surrendered.     (Kearton  v.  Bicharthon^  125.     N.  50 ;  Z.  89 :  8, 
82, 120 ;  T.  62-48, 157,  66-82.) 

10 
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Prooee^s  55*  Whenever  any  lease  sliall  be  delivered  up  by  an  insolvent  lessee 
toed'^^?**  under  the  provisions  of  The  Insolvent  Act  to  tbe  lessor  in  consequence  of  the 
Official  Assignee  having  declined  to  accept  the  same  the  Eegistrar-G^neral 
upon  proof  to  his  satisfaction  by  affidavits  or  other  v^ise  that  the  Official 
Assignee  has  declined  to  accept  such  lease  shall  enter  in  the  register  book  a 
memorandum  to  that  effect  and  shall  also  endorse  upon  such  lease  a  memo- 
randum of  the  fact  of  such  entry  having  been  made.  (Wildash  v.  Sutchiion^ 
132.    N,  76  ;  Z.  119 ;  S.  173 ;  T.  62,  66,  77  ;  V.  66-107.) 


Si8A<rtW         56.  Whenever  any  land  or  any  estate  or  interest  in  land  under  the  provi- 
mortgaged    sious  of  this  Act  is  intended  to  be  charged  or  made  security  in  favour  of  any 
or^oum.    mortgagee  the  mortgagor  shall  execute  a  bill  of  mortgage  in  form  F  of  the 
schedule  hereto  and  whenever  any  such  land  estate  or  interest  is  intended 
to  be  charged  with  or  made  security  in  favour  of  any  encumbrancee  for  the 
payment  of  an  annuity  rent-charge  or  sum  of  money  the  encumbrancer 
sball  execute  a  bill  of  encumbrance  in  form  G  of  the  schedule  hereto  and 
every  such  bill  of  mortgage  or  bill  of  encumbrance  sball  contain  an  accurate 
statement  of  the  estate  or  interest  intended  to  be  mortgaged  or  encumbered 
and  shall  refer  to  the  description  given  in  the  grant  or  certificate  of  title  of 
the  land  in  which  such  estate  or  interest  is  held  or  shall  give  such  other 
description  as  may  be  necessary  to  identify  such  land  together  with  a  state- 
Priority  of    ment  of  all  mortgages  and  other  encumbrances  affecting  the  same  (if  any) 
STd^^-  and  every  such  bill  of  mortgage  or  bill  of  encumbrance  shall  be  attested  by 
T^STi  Vic  *  ^^*°®'^8  and  shall  be  registered  in  the  order  of  time  in  which  the  same  is 
No.  18  b.  12'  produced  to  the  Eegistrar- General  for  that  purpose  and  bills  of  mortgage 
and  bills  of  encumbrance  registered  in  respect  to  or  affecting  the  same 
estate  or  interest  shall  notwithstanding  any  express  implied  or  constructive 
notice  be  entitled  to  priority  one  over  the  other  according  to  the  date  of 
registration  and  not  according  to  the  date  of  each  instrument  itself.  (Mudg- 
way  V.  Davy  if  Buicky  1 ;  Sharpe  v.  Eadley,  3  ;  D'Albrdyhill  v.  JD'Albrdykill^ 
82  ;  Kissling  v.  MitcheUon,  123 ;  Wildash  v.  Hutchison,  132 ;  ex  parte  Pen- 
nington, 64.     N.  64;  T.  62-52.) 

^^Sori^  57«  In  case  default  shall  be  made  for  the  space  of  one  calendar  month 

^ororen-  iu  payment  of  the  principal  money  or  interest  or  any  part  thereof  secured 
taS^dJfeiUt  ^y  *°y  registered  bill  of  mortgage  or  if  default  shall  be  made  in  the  obser- 
vance of  any  covenant  that  may  be  expressed  in  such  bill  of  mortgage  or 
that  is  therein  as  against  the  mortgagor  declared  to  be  implied  as  hereinafter 
provided  or  in  case  such  default  for  the  space  aforesaid  shall  be  made  in 
payment  of  the  annuity  rent-charge  principal  money  or  interest  or  any  part 
thereof  secured  or  charged  by  any  registered  bill  of  encumbrance  or  if 
default  shall  be  made  in  the  observance  of  any  covenant  that  may  be 
expressed  in  such  bill  of  encumbrance  or  that  is  therein  as  against  the 
encumbrancer  hereinafter  declared  to  be  implied  the  mortgagee  or  encum- 
brancee after  giving  to  the  mortgagor  or  encumbrancer  noticein  writing  to 
pay  the  money  then  due  or  owing  on  such  bill  of  mortgage  or  bill  of  encum- 
brance or  to  observe  the  covenants  therein  expressed  or  implied  as  the  case 
may  be  or  after  leaving  such  notice  on  the  mortgaged  or  encumbered  land 
or  at  the  usual  or  last  Known  place  of  abode  in  Queensland  of  the  mortgagor 
or  encumbrancer  or  other  person  claiming  to  be  then  entitled  to  the  said  land 
and  after  such  default  in  payment  or  in  observance  of  covenants  continuing 
for  the  further  space  of  one  calendar  month  from  the  date  of  such  notice 
is  hereby  authorised  and  empowered  to  sell  the  said  land  so  mortgaged  or 
encumbered  or  any  part  thereof  and  dlX  the  estate  and  interest  therein  of 
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the  mortgagor  or  encumbrancer  and  either  altogether  or  in  lots  by  public 
auction  or  by  private  contract  or  by  both  such  modes  of  sale  and  subject  to  Power  to  leU 
such  conditions  as  he  may  think  fit  and  to  buy  in  and  re-sell  the  same  with- 
out being  liable  for  any  loss  occasioned  thereby  and  to  make  and  execute  all 
such  instruments  as  shall  be  necessary  for  effecting  the  sale  thereof  all  which 
sales  contracts  matters  and  things  hereby  authorised  shall  be  as  valid  and 
effectual  as  if  the  mortgagor  or  encumbrancer  had  made  done  or  executed 
the  same  and  the  receipt  or  receipts  in  writing  of  the  mortgagee  or  encum- 
brancee  shall  be  a  sufficient  discharge  to  the  purchaser  of  such  land  estate  fi«oeipt  or 
or  interest  or  any  portion  thereof  tor  so  much  of  his  purchase  monev  as  "*enf uST 
may  be  thereby  expressed  to  be  received  and  no  such  purchaser  shall  be  J^^^ 
answerable  for  the  loss  misapplication  or  non-application  or  be  obliged  to  duoh*rKe  to 
see  to  the  application  of  the  purchase  money  by  him  paid  nor  shall  he  be  »P"«i»^ 
concerned  to  enquire  as  to  the  fact  of  any  default  notice  or  requisition 
having  been  made  or  given  as  aforesaid  and  the  purchase  money  to  arise  ApproprU- 
from  the  sale  of  any  such  land  estate  or  interest  shall  be  applied  first  in  p^*^,^ 
payment  of  the  expenses  occasioned  by  such  sale  secondly  in  payment  of  ^^j^g^jj* 
the  moneys  which  may  then  be  due  to  the  mortgagee  or  encumbrancee  and 
the  surplus  if  any  shall  be  paid  to  the  mortgagor  or  encumbrancer  as  the 
case  may  be.      (Be  MeOartny,  19 ;  Bume  v.  Stewart,  28 ;  Bank  of  N,  8,  W, 
V.  Palmtr^  108  ;  Boas  v.  Victorian  Permanent  Building  Society,  180 ;  Miller 
V.  Morrieeey,  181 ;  Beath  v.  Anderson,  192.    N.  56,  59 ;  Z.  100 ;  S.  133, 134, 
137 ;  T.  62-54,  98-99  ;  V.  85,  44.) 

58.  Upon  the  registration  of  any  memorandum  or  instrument  of  transfer  Registrar- 
executed  bv  a  mortgagee  or  encumbrancee  for  the  purpose  of  such  sale  as  2ve*5i^to 
aforesaid  the  estate  or  interest  of  the  mortgagor  or  encumbrancer  therein  Mie  Ij 
described  as  to  be  conveyed  shall  pass  to  and  vest  in  the  purchaser  freed  and  ™®enc^ 
discharged  from  all  liability  on  account  of  such  mortgage  or  encumbrance  or  bnmoee 

of  any  mortgage  or  encumbrance  registered  subsequent  thereto  and  if  such 
memorandum  of  transfer  purports  to  pass  an  estate  in  fee-simple  the  pur- 
chaser shall  be  entitled  to  receive  a  certificate  of  title  for  the  same.  {Miller 
V.  Morrusey,  181.     N.  56,  57 ;  T.  62-154 ;  V.  66-85.) 

59.  The  payment  of  any  sum  of  money  by  weekly  instalments  or  other  paymenteby 
periodical  payments  may  be  secured  on  any  land  or  on  any  estate  or  interest  in»i»im©iita 
therein  by  bill  of  mortgage  or  bill  of  encumbrance  in  the  form  E  or  G^  of  the 
schedule  hereto  by  varying  such  form  so  as  to  express  fully  the  terms  and 

modes  of  payment  of  such  sum  of  money    Provided  also  that  the  period  of  Power  to 
time  hereinbefore  limited  as  the  period  after  expiration  of  which  it  shall  eSiSSg  **' 
be  lawful  for  a  mortgagee  or  encumbrancee  to  sell  an  estate  pledged  as  payment 
security  in  the  event  of  default  made  in  payment  of  interest  or  principal  or 
of  any  annuity  or  rent-charge  or  in  consequence  of  the  non-fulfilment  of 
any  covenant  may  by  condition  expressed  in  any  such  bill  of  mortgage  or 
bill  of  encumbrance  be  extended  or  shortened  and  notwithstanding  such 
variations  in  such  form  the  like  covenants  rights  powers  and  obligations 
shall  be  implied  thereunder  and  thereby  both  against  the  mortgagor  or 
encumbrancer  and  the  mortgagee  or  encumbrancee  as  would  be  implied  if 
no  such  variation  had  been  made.     (^N.  56 ;  S.  135 ;  T.  62-54.) 

60*  Every  bill  of  mortgage  and  bill  of  encumbrance  shall  be  construed  Bin  of  mort- 
and  have  effect  only  as  a  security  for  the  sum  of  money  annuity  or  rent-  JJ^J^f^ 
charge  intended  to  be  thereby  secured  and  shall  not  operate  or  take  effect  brance  not » 
as  a  transfer  of  land  estate  or  interest  intended  to  be  thereby  charged  with  ^^^^^^^ 
the  payment  of  any  money  but  it  shall  be  lawful  for  the  mortgagee  or 
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In  oMe  of    encumbranoee  upon  default  in  payment  of  the  moner  secured  by  Buch  bill 

n^r^ee    ^^  mortgage  or  bill  of  encumbrance  or  any  part  thereof  to  enter  into 

or  enoom-    possession  of  the  mor^aged  or  encumbered  land  by  receiving  the  rents  and 

enteraad^^  profits  thereof  or  to  distrain  upon  the  occupier  or  tenant  of  the  said  land 

SraormS^  under  the  power  to  distrain  hereinafter  contained    Provided  also  that  it 

distrain       shall  be  lawf ul  for  any  registered  mortgagee  or  encumbrancee  whenever  any 

principal  or  interest  money  annuity  or  rent-charge  shall  have  become  in  arrear 

M^  bring    to  bring  an  action  of  ejectment  to  obtain  possession  of  the  said  land  either 

^60^0^  or  before  or  after  entering  into  the  receipt  of  the  rents  and  profits  thereof  or 

SoL'SSt    ™*^^^S  ^^J  distress  as  aforesaid  and  either  before  or  after  any  sale  of  such 

of  redamp.    land  shall  be  effected  under  the  power  of  sale  given  or  implied  in  such  bill 

^^^  of  mortgage  or  bill  of  encumbrance  and  any  such  registered  mortgagee  or 

encumbrancee  shall  be  entitled  by  suit  or  other  proceedings  in  equity  to 

foreclose  the  right  of  the  mortgagor  or  encumbrancer  to  redeem  the  said 

mortgaged  or  encumbered  lands.      (ChonUevY,  Firehraoe^  21 ;   Bume  v. 

Stewart,  28 ;  Barker  v.  Weld,  81  ;  Jellicoe  v.  VFellington  Loan  Co.,  60  ;  Jones 

V.  Sellick,  78 ;  Sandere  v.    Wadham,  88 ;  Beg,  v.  Tideman,  99 ;  Xirkham  v. 

Julien,  109 ;  Boes  v.  McNeil,  118  ;  Hart  v.  Stratton,  119  ;  re  Ferguseon,  128 ; 

Manning  Y.  Oroesman,  127 ;  Qrey  v.    Watson,  152.     N.  58;  Z.  97,  200;  S. 

137,  138. 140 ;  T.  52,  57,  62 ;  V.  67-2.     See  also  note  to  See.  3,  ante.) 

MortgAffee  61.  Besides  his  personal  remedy  against  the  mortgagor  or  encum- 

bJ^^^y  brancer  as  the  case  may  be  every  mortgagee  or  encumbrancee  for  the  better 

2^1^  on    recovery  of  any  principal  sum  or  of  any  arrears  of  interest  which  may  be 

ooonpiw  for  <lue  uudor  any  bill  of  mortgage  or  of  the  arrear  of  any  annuity  or  rent- 

^^J^5°<*   charge  or  principal  sum  or  any  interest  which  may  be  due  under  any  bill  of 

the  Mnoant   encumbranco  shall  be  entitled  after  such  principal  sum  interest  annuity  or 

byTooh^^^   rent-charge  shall  have  become  in  arrear  for  twenty-one  days  and  after  appli- 

t«w&t  or     cation  in  writing  for  the  payment  thereof  shall  have  been  made  to  the 

*****'^**'      occupier  or  tenant  to  enter  upon  the  mortgaged  or  encumbered  land  and 

distrain  and  sell  the  goods  and  chattels  of  such  occupier  or  tenant  and  to 

detain  thereout  the  moneys  which  shall  be  so  in  arrear  and  all  costs  and 

Ko  lenee     expenses  occasioned  by  such  distress  and  sale    Provided  that  no  lessee  or 

grestor^ram  tenant  occupyiuc;  such  land  shall  be   liable  to  pay  to  any  mortgagee  or 

^wt  f    ^^cumbrancee  of  such  land  a  greater  sum  than  the  amount  of  rent  which  at 

rentaotuaUy  the  time  of  making  such  distress  may  be  then  due  from  such  lessee  or  tenant 

^^^  ^y      to  the  mortgagor  or  encumbrancer  or  to   the  person  claiming  the  said  land 

under  the  mortgagor  or  encumbrancer.     (Jellicoe  v.    Wellington  Loan  Co., 

50 ;  Boss  V.  McNeil,  118  ;  Hart  v.  Stratton,  119.     N.  59  ;  8.  2,  138,  139  ; 

T.   62-67,  101 ;  V.  66-91 ;  Z.  97.) 

UcfHg^^  02,  Any  mortgagee  or  encumbrancee  of  a  leasehold  interest  in  land 

bn»^of    nnder  the  provisions  of  this  Act  or  any  person  claiming  through   from   or 

IStT^^^Int  ^°^®*^  ^^^^  mortgagee  or  encumbrancee  shall  after  entering  into  possession 

poMeMionof  of  the  Said  land  or  the  rents  and  profits  thereof  become  and  be  subject  and 

profiu  be-    ^'^l®  *^  *^®  lessor  of  the  said  land  or  the  person  for  the  time  being  entitled 

oomee  liable  to  the  said  lossor's  estate  or  interest  in  the  said  land  to  the  same  extent  as 

to  lessor      ^^^  lessee  or  tenant  was  subject  to  and  liable  for  prior  to  such  mortgagee 

encumbrancee  or  other  person  entering  into  possession  of  the  said  land  and 

the  rents  and  profits  thereof.     (House  v.  O'Farrell,  51.     N.  59 ;  Z.  113 ;  S. 

139;  T.  62,  58;  V.  66,  91.) 

Dieohwrge  of         g3.  Upon  the  production  of  any  such  bill  of  mortgage  or  bill  of  encum- 

•adraom-  brauco  having  thereon  an  endorsement  signed  by  the  mortgagee  or  encum- 

bruoet       braucoo  and  attested  by  a  witness  discharging  the  estate  or  interest  thereby 

pledged  or  subjected  as  security  from  the  whole  or  part  of  the  principal  sum 
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or  aimuitj  thereby  secured  or  discharging  anj  part  of  the  land  comprised  in 
such  bill  of  mortgage  or  bill  of  encumbrance  from  the  whole  of  such 
principal  sum  or  annuity  the  Registrar- General  shall  make  an  entry  in  the 
register  book  noting  that  the  said  mortgage  or  encumbrance  is  discharged 
wholly  or  partially  or  that  part  of  the  laud  is  discharged  as  aforesaid  as  the 
case  may  require  and  upon  such  entry  being  made  in  the  register  book  the 
estate  or  interest  which  by  such  bill  of  mortgage  or  bill  of  encumbrance  had 
been  pledged  or  subjected  as  security  for  any  principal  sum  or  annuity  or 
the  portion  of  land  mentioned  or  referred  to  in  such  endorsement  as  afore- 
said as  intended  to  be  discharged  from  such  principal  sum  or  annuity  shall 
cease  to  be  subject  to  or  liable  for  the  same  or  as  the  case  may  be  for  the 
part  thereof  noted  in  such  entry  as  discharged  and  in  case  any  annuity  or 
sum  of  money  shall  be  secured  by  any  such  bill  of  encumbrance  during  the 
life  of  any  encumbrancee  or  other  person  or  contingent  upon  the  occurrence 
of  any  eyent  the  Begistrar-G^eneral  on  the  production  of  such  bill  of  encum- 
brance together  with  proof  of  the  death  of  such  annuitant  or  person  or  of 
the  occurrence  of  the  eyent  upon  which  such  annuity  or  sum  of  money  shall 
cease  to  be  payable  and  upon  proof  that  all  arrears  of  such  annuity  or  sum 
of  money  and  of  all  interest  thereon  haye  been  paid  satisfied  or  discharged 
shall  make  an  entry  in  the  register  book  noting  that  such  annuity  or  sum  of 
money  is  satisfied  and  discharged  and  shall  cancel  such  bill  of  encumbrance 
and  upon  such  entry  being  made  in  the  register  book  the  land  estate  or 
interest  which  had  been  pledged  or  subjected  as  security  for  the  payment  of 
such  annuity  or  sum  of  money  shall  cease  to  be  subject  to  or  liable  for  the 
lame  or  any  charges  incident  thereon  and  the  Eegistrar- General  shall  in  any 
or  either  such  case  endorse  on  the  grant  certificate  of  title  or  other  instru- 
ment eyidencing  the  title  of  the  mortgagor  or  encumbrancer  to  the  land 
estate  or  interest  mortgaged  or  encumbranced  a  memorandum  of  the  date  on 
which  such  entry  was  made  by  him  in  the  register  book  wheneyer  such  grant 
certificate  of  title  or  other  instrument  shall  be  present'Cd  to  him  for  that 
purpose  Provided  always  that  the  discharge  of  part  only  of  the  land  com- 
prised in  any  bill  of  mortgage  or  bill  of  encumbrance  shall  only  have  the 
effect  of  discharging  the  portion  of  land  described  in  such  endorsement  as 
intended  to  be  discharged  and  shall  not  haye  the  effect  of  discharging  the 
whole  of  the  land  so  comprised  from  such  principal  sum  or  annuity  as  afore- 
said.    (N.  61 ;  Z.  108 ;  S.  143, 147 ;  T.  62,  69,  61 ;  V.  66, 100.) 

64.  In  case  any  mortgagee  of  property  under  the  provisions  of  this  Act  Mortgage 
shall  be  absent  from  the  colony  or  in  case  there  shall  be  no  person  author-  £**p2d'to'^ 
ised  to  give  a  receipt  to  the  mortgi^or  for  the  mortgage  money  at  or  after  S^^jlJ^J: 
the  date  appointed  for  the  redemption  of  any  mortgage  it  shall  be  lawful  for  mortgagee 
the  Treasurer  of  the  colony  to  receive  such  mortgage  money  with  all  arrears  aJ,^^' 
of  interest  then  due  thereon  in  trust  for  the  mortgagee  or  other  person  en-  coionj  and 
titled  thereto  and  the  Eegistrar- General  shall  upon  the  receipt  of  the  said  SSchSged 
Treasurer  for  the  amount  of  the  said  mortgage  money  and  interest  make  an 
entry  in  the  register  book  discharging  such  mortgage  stating  the  day  and 
hour  on  which  such  entry  is  made  and  such  entry  shall  be  a  valid  discharge 
for  such  mortgage  and  shall  have  the  same  force  and  efiect  as  is  hereinbefore 
given  to  a  like  entry  when  made  upon  production  of  a  bill  of  mortgage  with 
the  receipt  of  the  mortgagee  and  tne  Begistrar-G^eneral  shall  endorse  on  the 
grant  certificate  of  title  or  other  instrument  as  aforesaid  and  also  on  the  bill 
of  mortgage  whenever  those  instruments  shall  be  brought  to  him  for  that 
purpose  the  several  particulars  hereinbefore  directed  to  be  endorsed  upon 
each  of  such  instruments  respectively  and  upon  and  after  the  date  of  such 
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payment  to  the  said  Treasurer  the  interest  npon  such  mortgage  shall  cease 
to  run  or  accrue.  (N.  61,  63 ;  Z.  108, 109 ;  S.  102, 143, 146 ;  T.  02-61 ;  V. 
66.100.) 

Tnnfer  of  Q5^  A  registered  mortgage  or  registered  lease  or  the  interest  of  a  regis- 

^d^L    tered  encumbrance  may  be  transferred  to  any  person  by  memorandum  of 

*^^n«2e  ^^^^^^'^  ^  aforesaid  or  by  an  instrument  in  the  form  fl  of  the  schedule 

^  °  hereto  which  instrument  may  be  endorsed  upon  the  bill  of  mortgage  lease 

or  bill  of  encumbrance  and  upon  such  memorandum  of  transfer  or  other 

instrument  being  registered  the  estate  or  interest  of  the  transferor  as  set 

forth  in  such  instrument  with  all  rights  powers  and  privileges  thereto 

belonging  or  appertaining  shall  pass  to  the  transferee  and  such  transferee 

shall  thereupon  become  subject  to  and  liable  for  all  and  every  the  same 

requirements  and  liabilities  to  which  he  would  have  been  subject  and  liable 

if  named  in  such  instrument  originally  as  mortgagee  encumbrancee  or  lessee 

of  such  land  estate  or  interest.     (N.  82 ;  S.  152 ;  T.  62-63.) 

TrMirfer  of  QQ,  By  virtue  of  evenr  such  transfer  as  is  hereinbefore  mentioned  the 

£^^^^  ^''  right  to  sue  upon  any  bill  of  mortgage  bill  of  encumbrance  or  other  instrument 
f^'*^7ri'S*"  *^^  *^  recover  any  debt  sum  of  money  annuity  or  damages  thereunder  not- 
to^rae  tSere-  withstanding  the  same  may  be  deemed  or  held  to  constitute  a  chose  in  action 
^^^  and  all  interest  in  any  sucn  debt  sum  of  money  annuit^r  or  damages  shall  be 
transferred  so  as  to  vest  the  same  at  law  as  in  equity  in  the  transferee 
8»TmR  thereof  Provided  always  that  nothing  herein  contained  shall  prevent  a 
powt^to     court  of  equity  from  giving  effect  to  any  trusts  effecting  the  said  debt  sum 

E^  itjto      of  money  annuity  or  damages  in  case  the  transferee  shall  hold  the  same  as  a 
effect  to  fcj^atee  for  any  other  person.     (Neil  v.  Lindsay,  94;  Jones  v.  Jones,  184; 
Sail  V.  Loder,  158.     N.  48 ;  Z.  83.) 

Oenermi  Q^J,  In  every  instrument  creating  or  transferring  any  estate  interest  or 

b«lmpUedin  charge  for  valuable  consideration  under  the  provisions  of  this  Act  there  shall 
inttnunente  \^q  implied  the  following:  covenants  by  the  person  creating  or  transferring 
such  estate  interest  or  charge  that  is  to  say  that  he  will  at  the  cost  of  the 
person  requiring  the  same  do  all  such  acts  and  execute  all  such  instruments 
as  in  accordance  with  the  provisions  of  this  Act  may  be  necessary  to  give 
effect  to  all  covenants  conditions  and  purposes  expressly  set  forth  or  by  this 
Act  decliured  to  be  implied  in  any  such  instrument.     (T.  62-36.) 

ivansferee  Qg.  In  every  instrument  transferring  an  estate  or  interest  in  land 

Batject  to     under  the  provisions  of  this  Act  subject  U>  a  bill  of  mortgage  or  bill  of 
mortgage  or  eucumbranco  there  shall  be  implied  the  following  covenant  by  the  transferee 
bra^'to     of  such  estate  or  interest  that  is  to  say  that  he  will  pay  the  interest  or 
tou^lror     wiiiuity  securod  by  such  bill  of  mortgage  or  bill  of  encumbrance  after  the 
rate  and  at  the  times  therein  mentioned  and  will  indemnify  and  keep  harm- 
less the  transferor  from  and  against  the  principal  sum  secured  by  such  bill 
of  mortgage  or  bill  of  encumbrance  and  from  and  against  all  liability  in 
respect  of  any  of  the  covenants  therein  contained  or  by  this  Act  declared  to 
be  implied  on  the  part  of  the  transferor.     (N.  46 ;  S.  97 ;  T.  62-46 ;  V.  66-68.) 

ooyeiumtsto         QQ^  In  every  bill  of  mortgage  there  shall  be  implied  the  following 
iiTeTwy  bm  covonauts  against  the  mortgagor  tmit  is  to  say — 

of  mortg»go 

(L)  That  he  will  pay  the  principal  money  and  interest  thereby  secured 
after  the  rate  and  at  the  times  therein  mentioned  without  any 
deduction  whatsoever 
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(2)  That  he  will  repair  and  keep  in  repair  all  buildings  or  other 
improyements  erected  and  made  upon  such  land  and  that  the 
mortgagee  may  at  all  convenient  times  until  such  mortgage  be 
redeemed  be  at  liberty  with  or  without  surveyors  or  other  persons 
to  enter  into  and  upon  such  land  to  view  and  inspect  the  state  of 
repair  of  such  builings  or  improvements.  Burne  v.  Stewart^  28 ; 
Bt$cknall  v.  Beid,  145.  N.  62-49, 64 ;  Z.  95 ;  S.  130, 152 ;  T.  62-62 ; 
V.  66-90.) 

70.  In  every  lease  there  shall  be  implied  the  following  covenants  ^^^^^^^^ 
against  the  lessee  that  is  to  say —  in  eTory 

*  lease  agaixiBt 

(1)  That  he  will  pay  the  rent  thereby  reserved  at  the  times  therein  **^  ^«"®® 
mentioned  and  all  rates  and  taxes  which  may  be  payable  in  respect 

of  the  demised  property  during  the  continuance  of  the  lease. 

(2)  That  he  will  keep  and  yield  up  the  demised  property  in  good  and  nds  4i  Vio, 
tenantable  repair.  (Hunter  v.  Flat/er,  24 ;  re  O'Connell,  169.  N.  ^°-  ^®  "*  *^ 
51 ;  S.  124,  152 ;  T.  62-49;  V.  66-77.) 

?!•  In  every  case  there  shall  also  be  implied  the  following  powers  in  ?**^^^ 
tbe  lessor  that  is  to  say —  i^^   " 

(1)  That  he  may  by  himself  or  his  agents  at  all  reasonable  times  enter 
upon  the  demised  property  and  view  the  state  of  repair  thereof  and 
may  serve  upon  the  lessee  or  leave  at  his  last  or  usual  place  of 
abode  in  this  colony  or  upon  the  demised  property  a  notice  in 
writing  of  any  defect  requiring  him  within  a  reasonable  time  to  be 
therein  prescribed  to  repair  the  same. 

(2)  That  in  case  the  rent  or  any  part  thereof  shall  be  in  arrear  for  the 
space  of  six  calendar  months  or  in  case  default  shall  be  made  in  the 
fulfilment  of  any  covenant  whether  expressed  or  implied  in  such 
lease  on  the  part  of  the  lessee  and  shall  be  continued  for  the  space 
of  six  calendar  months  or  in  case  the  repairs  required  by  such 
notice  as  aforesaid  shall  not  have  been  completed  within  the  time 
therein  specified  it  shall  be  lawful  for  such  lessor  to  re-enter  upon 
and  take  possession  of  such  demised  premises.  Bujknall  v.  lieid, 
145.     N.  51-52 ;  Z.  92  ;  S.  125,  2,  130  ;  T.  62-50 ;  V.  66-77.) 

72.  In  any  such  case  the  Eegistrar- General  upon  proof  to  his  satis-  Begi«tnur- 
faction  of  re-entry  and  recovery  of  possession  by  the  lessor  by  any  proceed-  noto^pli-^ 
ing  in  law  shall  note  the  same  by  entry  in  the  register  book  and  the  estate  tiouiMs  of 
of  the  lessee  in  such  land  shall  thereupon  determine  but  without  releasing  i^uy  ^ 
him  from  his  liability  in  respect  of  the  breach  of  any  covenant  in  such  lease  ^^^ 
expressed  or  implied  and  tho  Eegistrar-General  shall  cancel  such  lease  if 
delivered  up  to  him  for  that  purpose.     {Bucknall  v.  Beid^  145.    N.  53.) 

73,  Such  of  the  covenants  hereinafter  set  forth  as  shall  be  declared  in  AbbrejUted 
any  lease  or  mortgage  to  be  implied  against  the  lessee  or  mortgagor  shall  if  wcrSs^for 
expressed  in  the  form  of  words  hereinafter  appointed  and  prescribed  for  the  JJJ^Jj^^to 
case  of  each  such  covenant  be  implied  against  such  lessee  or  mortgagor  as  be  m  effec 
fully  and  effectually  as  if  such  covenants  were  set  forth  fully  and  in  words  ^di  w^e- 
at  length  in  such  lease  or  mortgage  that  is  to  say  the  words  "  that  he  will  nmau  were 
insure  "  shall  imply  as  follows  that  he  will  insure  and  so  long  as  the  term  ^^ds  at  ^ 
expressed  in  the  said  mortgage  or  lease  shall  not  have  expired  will  keep  ^^s^ 
insured  in  some  public  insurance  office  to  be  approved  by  such  mortgagee  or  inmm 
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lessor  against  loss  or  damage  by  fire  to  the  fall  amount  specified  in  sncli 
lease  or  bill  of  mortgage  or  if  no  amount  be  specified  then  to  their  full 
yalue  all  buildings  tenements  or  premises  erected  on  such  land  which  shall 
be  of  a  nature  or  kind  capable  of  being  insured  against  loss  or  damage  bj 
fire  and  that  he  will  at  the  request  of  the  mortgagee  or  lessor  hand  over  to 
and  deposit  with  him  the  policy  of  every  such  insurance  and  produce  to  him 
the  receipt  or  receipts  for  the  annual  or  other  premiums  payable  on  account 
thereof    Provided  always  that  all  moneys  to  be  received  under  or  by  virtue 
of  any  such  insurance  shall  in  the  event  of  loss  or  damage  by  fire  be  laid  out 
and  expended  in  making  good  such  loss  or  damage    Provided  also  that  if 
default  shall  be  made  in  the  observance  or  performance  of  the  covenant  last 
above-mentioned  it  shall  be  lawful  for  the  mortgagee  or  lessor   without 
prejudice  to  and  concurrently  with  the  powers  granted  him  by  his  bill  of 
mortgage  or  lease  in  manner  in  and  by  this  Act  provided  to  insure  such 
building  and  the  costs  and  charges  of  such  insurance  shall  until   such 
mortgage  be  redeemed  or  such  lease  shall  have  expired  be  a  charge  upon  the 
p^tout-     said  land  the  words  "and  paint  outside  every  alternate  year"  shall  imply 
as  follows  (videlicet)  and  also  will  in  every  alternate  year  during  the 
currency  of  such  lease  paint  all  the  outside   woodwork  and   ironwork 
belonging  to  the  hereditaments  and  premises  mentioned  in  such  lease  with 
two  coats  of  proper  oil  colours  in  a  workmanlike  manner  the  words  "  and 
PMntand     paint  and  paper  inside  every  third  year"  shall  imply  as  follows  (videlicet) 
SSS         &ud  will  in  every  third  year  during  the  currency  of  such  lease  paint  the 
inside  wood  iron  and  other  works  now  or  usually  painted  with  two  coats  of 
proper  oil  colours  in  a  workmanlike  manner  and  also  re-paper  with  paper  of  a 
quality  as  at  present  such  parts  of  the  said  premises  as  are  now  papered  and 
also  wash  stop  whiten  or  colour  such  parts  of  the  said  premises  as  are  now 
Fence         whitened  or  coloured  respectively  the  words  "  and  will  f tnce  "  shall  imply 
as  follows  (videlicet)  and  also  will  during  the  continuance  of  the  said  lease 
erect  put  up  and  maintain  on  the  boundaries  of  the  land  therein  mentioned 
or  upon  such  boundaries  upon  which  no  substantial  fence  now  exists  a  good 
OiiitiTkte      and  substantial  fence  the  words  "  and  cultivate  *'  shall  imply  as  follows 
(videlicet)  and  will  at  all  times  during  the  said  lease  cultivate  use  and 
manage  all  such  parts  of  the  land  therein  mentioned  as  are  or  shall  be 
broken  up  or  converted  into  tillage  in  a  proper  and  husbandlike  manner  and 
will  not  impoverish  or  waste  the  same  the  words  "  that  the  lessee  will  not 
Not  use  MA  uso  the  said  premises  as  a  shop  "  shall  imply  as  follows  (videlicet)  and  also 
"^^  that  the  said  lessee  will  not  convert  use  or  occupy  the  said  hereditaments 

and  premises  mentioned  in  such  lease  or  any  part  thereof  into  or  as  a  shop 
warehouse  or  other  place  for  carrying  on  any  trade  or  business  whatsoever 
or  permit  or  suffer  the  said  hereditaments  and  premises  or  any  part  thereof 
to  be  used  for  any  such  purpose  or  otherwise  than  as  a  private  dwelling, 
house  without  the  consent  in  writing  of  the  said  lessor  and  the  words  "  and 
OffenriAe      will  uot  Carry  on  offensive  trades  "  shall  imply  as  follows  and  also  that  no 
*'*^*         noxious  noisome  or  offensive  art  trade  business  occupation  or  calling  shall 
at  any  time  during  the  said  term  be  used  exercised  carried  on  permitted  or 
suffered  in  or  upon  the  said  hereditaments  and  premises  above-mentioned 
and  that  no  act  matter  or  thing  whatsoever  shall  at  any  time  during  the  said 
term  be  done  in  or  upon  the  said  hereditaments  and  premises  or  any  part 
thereof  which  shall  or  may  be  or  grow  to  the  annoyance  nuisance  grievance 
damage  or  disturbance  of  the  occupiers  or  owners  of  the  adjoining  lands 
Aasigiior     and  hereditaments  the  words  **  and  will  not  without  leave  assign  or  sublet  '* 
"^^^^         shall  imply  as  follows  (videlicet)  and  also  that  the  said  lessee  shaU  not  nor 
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will  dnrio^  the  term  of  such  lease  assign  transfer  demise  sublet  or  set  over 
or  otherwise  bj  any  act  or  deed  procure  the  lands   or   premises  therein 
mentioned  or  any  of  them  or  any  part  thereof  to  be  assigned  transferred 
demised  sub-let  or  set  over  unto  any  person  whomsoever  without  the  consent 
in  writing  of  the  said  lessor  fir^t  had  and  obtained  the  words  "  and  will 
not  cut  timber  "  shall  imply  as  follows  and  also  that  the  said  lessee  shall  Cat  timber 
not  nor  will  cut  down  fell  injure  or  destroy  any  growing  or  living  timber  or 
timber-like  trees  standing  and  being  upon    the  said  hereditaments   and 
premises  above-mentioned  without  the  consent  in  writing  of  the  said  lessor 
the  words  "  and  will  carry  on  the  business  of  a  publican  and  conduct  the  same  Bonness  of 
in  an  orderly  manner  "  snail  imply  as  follows  (videlicet)  and  also  that  the  said  1^^^°^^  ™ 
lessee  will  at  all  times  during^  the  currency  of  such  lease  use  exercise  and  mumer 
etrry  on  in  and  upon  the  premises  therein  mentioned  the  trade  or  business 
of  a  licensed  victualler  or  publican  and  retailer  of  spirits  wines  ale  beer  and 
porter  and  keep  open  and  use  the  messuage  tenement  or  inn  and  building 
itanding  and  being  upon  the  said  land  as  and  for  an  inn  or  public-house  for 
tiie  reception  accommodation  entertainment  of  travellers  guests  and  other 
persons  resorting  thereto  or  frequenting  the  same  and  manage  and  conduct 
sQch  trade  or  business  in  a  quiet  and  orderly  manner  and  will  not  do  commit 
or  permit  or  suffer  to  be  done  or  committed  any  act  matter  or  thing 
wbatsoever  whereby  or  by  means  whereof  any  licence  shall  or  may  be 
forfeited  or  become  void  or  liable  to  be  taken  away  suppressed  or  suspended 
in  any  manner  howsoever  the  words  **  and  will  apply  for  renewal  of  licence"  ^P^Jjf^'^ 
shall  imply  as  follows  (videlicet)  and  also  shall  and  will  from  time  to  time  u^oa 
dnnng  the  continuance  of  the  said  term  at  the  proper  times  for  that  purpose 
*   App/y  for  and  endeavour  to  obtain  at  his  own  expense  all  such  licences  as 
are  or  ma^  be  necessary  for  carrying  on  the  said  trade  or  business  of  a 
licensed  victualler  or  publican  in  and  upon  the  said  hereditaments  and 
premises  and  for  keeping  the  said  messuage  tenement  or  inn  open  as  and 
for  an  inn  or  public-house  as  aforesaid  the  words  "  and  will  facilitate  the  ^»°^'*^ 
tranaf  er  of  licence  "  shall  imply  as  follows  (videlicet)  and  also  shall  and  will  of  Uoenco*' 
at  the  expiration  or  other  sooner  determination  of  the  said  lease  sign  and 
give  such  notice  or  notices  and  allow  such  notice  or  notices  of  a  renewal  or 
transfer  of  any  licence  as  may  be  required  by  law  to  be  affixed  to  the  said 
messuage  tenement  or  inn   to   be  thereto  affixed  and  remain   so  affixed 
during  such  time  or  times  as  shall  be  necessary  or  expedient  in  that  behalf 
and  generally  to  do  and  perform  all  such  further  acts  matters  and  things  as 
ahaU  be  necessary  to  enable  the  said  lessor  or  any  other  person  authorised 
by  him  to  obtain  the  renewal  of  any  licence  or  any  new  licence  or  the 
Inmsfer  of  any  licence  then  existing  and  in  force.     (N.  65, 68 ;  T.  62-65 ; 
V.  66-92.) 

74.  "Where  any  memorandum  of  transfer  or  other  instrument  in  accor-  suciiooTe. 
dance  with  the  provisions  of  this  Act  is  executed  by  more  parties  than  one  JJJ^forSf  m* 
such  implied  covenants  shall  be  construed  to  be  several  and  not  to  bind  the  deciarationB 
parties  jointly  and  in  any  declaration  in  an  action  for  a  supposed  breach  of  bretM^r"'  ^' 
any  such  covenants  the  covenant  alleged  to  be  broken  may  be  set  forth  and 
it  shall  be  lawful  to  allege  that  the  party  against  whom  such  action  is  brought 
did  80  covenant  precisely  in  the  same  manner  as  if  such  covenant  had  been 
expressed  in   words  in  such  memorandum  of  sale  or  other  instrument 
any  law  or  practice  to  the  contrary  notwithstanding.    (Z.  159;  8.  268; 
V.  66, 146.) 

17 
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OoTenanto  75.  EveiT  Covenant  which  shall  be  implied  by  virtue  of  this  Act  shall 


S.  124,  130, 152,  265 ; 


bT^^edto  ^^^®  ^^^  Banie  force  and  effect  and  be  enforced  in'the  same  manner  as  if  it 
have  ^       had  been  set  out  at  length  in  the  instrument  wherein  the  same  shall  be 
Stfthe^e  implied.    (Bucknall  v.  Eeid,  145.    N.  61,  65;  Z.  157 
^1^     T,  62-66,  49,  62-62  ;  V.  85-78, 66-76.) 

dMJued  to  76*  Every  covenant  and  power  to  be  implied  in  any  instrument  by  virtue 

^  "°&"*^    ^^  *^^®  ^^*  ^°^y  ^®  negatived  or  modified  by  express  declaration  contained 
^ntiTed  or  in  the  instrument  or  endorsed  thereon.     (N.  89  ;  Q.  61-76 ;  S.  262.) 

modified  V  -v 


be  TestedLi  77.  Whenever  any  registered  proprietor  of  land  under  the  provisions 

troBteee  07  of  this  Act  or  of  any  estate  or  interest  in  such  land  is  desirous  of  vesting 

SnSSS?    *^®  ^*°^®  ^°  trustees  it  shall  be  lawful  for  him  by  an  instrument  in  form  I 

tion  of  the  schedule  hereto  to  nominate  any  persons  to  be  trustees  of  the  said 

land  estate  or  interest  and  every  such  instrument  shall  be  attested  by  a 

witness  and  shall  contain  an  accurate  statement  of  the  estate  or  interest 

intended  to  be  vested  in  such  trustees  and  shall  refer  to  the  description 

p;iven  in  the  grant  or  certificate  of  title  of  the  land  in  which  such  estate  or 

interest  is  held  or  shall  give  such  other  description  as  may  be  necessary  to 

identify  such  land. 


TniBtomay 
be  deoUred 
either  by 
schedule  to 
initmment 
of  nominft- 
tion  or  by 
sepuftte 
deed  or 
iostnunent 


InBfcmment 

decUring 

troBtatobe 

deposited 

bat  not 

registered 

No  entry  of 
trusts  to  be 
msde  in  reg< 
ister  book 


Tmsteesto 
receive  oer- 
tiflcsteof 
titieand 
deal  with 
same  M  if 
beneficial 
owners 


Beoeiptof 
trustees  a 
discharge  to 
purchasers 
or  mort* 
gagees 


78.  The  trusts  which  are  intended  to  be  declared  of  any  land  estate  or 
interest  vested  in  trustees  as  hereinbefore  mentioned  may  be  declared  by  a 
separate  instrument  or  deed  Whenever  the  said  trusts  are  declared  by  a 
separate  instrument  or  deed  the  same  may  include  as  well  land  under  the 
provisions  of  this  Act  as  land  which  is  not  under  the  provisions  of  this  Act 
Provided  that  in  every  such  instrument  or  deed  the  description  of  the  several 
parcels  of  land  therein  contained  shall  sufficiently  distinguish  the  land  which 
IS  under  the  provisions  of  this  Act  from  the  land  which  is  not  under  the 
provisions  of  this  Act  and  a  duplicate  or  attested  copy  of  such  instrument 
shall  be  deposited  with  the  Begistrar-G^eneral  for  the  purpose  of  safe  custody 
and  reference  but  such  duplicate  or  attested  copy  shall  not  be  registered. 
(N.  66;  1.62-66.) 

79,  Whenever  any  land  or  any  estate  or  interest  in  land  under  the 
provisions  of  this  Act  shall  be  settled  or  shall  become  vested  in  trustees 
upon  any  trust  whether  expressed  implied  or  constructive  the  Begistrar* 
General  shall  not  make  any  entry  of  the  said  trusts  in  the  register  book  and 
the  trustees  after  the  entry  in  the  register  book  of  the  nomination  of  trustees 
in  manner  hereinbefore  provided  shall  notwithstanding  any  trust  affecting 
the  said  land  estate  or  interest  be  entitled  to  sell  transfer  mortgage  or  other- 
wise deal  with  the  same  in  the  like  manner  as  if  the  said  trustees  had  been 
the  beneficial  owners  thereof  and  if  the  fee-simple  of  any  such  land  shall  be 
so  settled  or  vested  in  trustees  thej  shall  be  entitled  to  receive  a  certificate 
of  title  for  the  same  at  their  desire  and  the  receipt  of  such  trustees  or 
(except  in  the  case  where  "  no  survivorship  "  is  stipulated  as  hereinafter 
provided)  the  receipt  of  the  surviving  trustees  or  trustee  of  the  legal  personal 
representative  of  the  last  surviving  trustee  shall  be  a  sufficient  discharge  to 
any  purchaser  or  mortgagee  of  such  land  estate  or  interest  whether  such 
purchaser  or  mortgagee  shall  or  shall  not  have  had  notice  of  such  trusts  and 
such  purchaser  or  mortgagee  shall  not  be  bound  to  see  to  the  appropriation  of 
any  purchase  money  or  mortgage  money  by  him  paid.  (Be  Beattie,  53  ; 
D'AibrdyUU  v.  D'Albrdyhill,  82.     See  note  to  Sec.  57,  ante.) 
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80.  Whenever  the  registered  proprietor  of  any  land  under  the  provi-  Tb«  word* 
rions  of  this  Act  or  of  any  estate  or  interest  in  such  land  shall  insert  the  ^JJiS^'iii 
words  "  no  survivorship  "  in  any  instrument  intended  by  such  registered  «»y  instru- 
proprietop  to  operate  as  a  nomination  of  trustees  it  shall  not  be  lawful  for  ^^tmenf" 
any  less  number  of  trustees  than  the  number  named  in  such  instrument  to  jJ*^^JJnf*2 
sell  transfer  mortgage  or  otherwise  deal  with  the  said  land  estate  or  interest  i«8«^"Saber 
without  obtaining  the  sanction  of  the  Supreme  Court  or  of  a  judge  thereof  ^^Jj^ 
by  order  which  may  be  granted  in  a  summary  way  on  motion  or  petition  by  nwned  in 
or  on  behalf  of  any  person  beneficially  interested  in  such  land  estate  orj^tjjjjjj'" 
mterest  and  it  shall  be  lawful  for  the  said  court  or  judge  by  any  order  so  with  the  land 
obtained  to  give  such  direction  for  the  investment  or  application  of  the  m  saoh  omo 
purchase  money  or  mortgage  money  as  the  said  court  or  juage  may  think  fit  cJJJ^* 
or  by  the  like  order  to  direct  the  appointment  of  any  new  trustee  or  trustees  give  direo- 
in  the  place  of  any  former  trustee  or  trustees  and  the  Eegistrar-Q-eneral  p^fj^Jf  Jo 
shall  enter  a  memorial  of  every  such  order  in  the  register  book  and  upon  ^7  vacancy 
the  receipt  of  any  memorandum  of  transfer  or  other  instrument  executed  Sfg moneys' 
in  accordance  with  such  order  he  shall  register  such  instrument  in  manner 
hereinbefore  directed     Provided  that  nothing  herein  contained  shall  prevent  Continoing 
any  less  number  of  trustees  than  the  number  which  may  be  named  in  any  JSSJ|J^^ 
instrument  operating  as  a  nomination  of  trustees  from  filling  up  any  vacancy  trustees  in 
which  may  arise  by  nominating  any  other  person  to  be  co-trustee  with  the  rmnoj 
acting  OP  continuing  trustees  and  such  new  trustee  may  be  nominated  by 
any  instrument  in  form  I  of  the  schedule  hereto  and  upon  the  registration 
of  Bucb  instrument  or  upon  entpy  in  the  pegistep  book  of  the  memorial  of 
any  ordep  appointing  new  tpustees  as  afopesaid  any  such  new  tpustee  shall 
hare  the  like  estate  interest  power  and  authority  as  if  he  had  beeu  originally  m55?!3f'new 
nominated  a  trustee  by  the  registeped  proprietor  of  such  land  estate  or  {^"^^  ^ 
interest.  (National  Bank  v.  National  Mortgage  and  Agency  Co,^  12 ;  Outhbert-  regSster*  *° 
son  V.  Sioann,  144  ;  Miller  v.  Stewart^  172  ;  St.   George  v.  Burnett,  57,  176  ;  took 
ex  parte  Pennington,  217.     N.  66  ;  Z.  122, 128,  125 ;  8.  163,  16*,  71-5, 161, 
162  ;  T.  62,  66,  68  ;  V.'  66^16,  38.) 

81«  Whenever  the  words  "  no  survivopship  "  shall  be  written  upon  any  The  words 
instrument  intended  to  opepate  as  a  nomination  of  tPustees  the  Eegistrar-  yonhlp^'to 
General  shall  during  the  existence  of  such  trust  cause  the  words  "  no  be  written  on 
survivorship  *'  to  be  written  on  every  certificate  of  title  of  land  issued  to  tTuei^iS! 
soch  trustees  and  also  on  the  duplicate  of  every  such  certificate  bound  up  J^ '^JJ^  ^^ 
in  the  register  book.  ^ 

82*  It  shall  be  lawful  for  the  registeped  ppoprietor  of  any  land  or  of  Proprietor 
any  estate  or  interest  in  land  whether  such  land  estate  op  intepest  shall  be  ^^jSLtiy 
of  the  nature  of  real  op  personal  property  by  any  of  the  forms  of  instruments  j^^^JJJ^j^ 
of  transfer  provided  by  this  Act  and  containing  such  alterations  (if  any)  as  Jrithont*" 
may  be  deemed  necessary  to  transfer  such  land  estate  or  interest  or  any  part  JjJ^OTexS^ 
thereof  to  his  wife  or  if  such  registered  proprietor  be  a  married  woman  it  outing  any 
shall  be  lawful  for  her  to  make  such  transfer  to  her  husband  or  it  shall  be  •"'«^™*°* 
lawful  for  such  registered  proprietor  to  make  such  transfer  to  himself  jointly 
with  any  other  person  or  persons  and  it  shall  not  be  necessary  for  the 
purpose  of  such  transfer  in  any  such  case  to  limit  any  use  or  execute  any 
re-assignment  but  upon  the  registration  of  such  transfer  the  said  land  estate 
or  interest  shall  vest  in  such  registered  proprietor  jointly  with  any  other 
person  or  pepsons  or  otherwise  according  to  the  intent  and  meaning  appear- 
mg  in  such  instrument  and  thereby  exppessed.  (N.  85, 109 ;  T.  62-86 ;  S.  111.) 
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83*  Whenever  any  person  interested  in  land  under  the  provisions  of 
this  Act  shall  appear  to  the  Supreme  Court  to  be  a  trustee  within  the  intent 
and  meaning  oi  "  The  iTustee  Acts  "  one  thousand  eight  hundred  and 
fifby-two,  and  one  thousand  eight  hundred  and  fifty-three  and  any  order 
shall  be  thereupon  made  bv  the  Supreme  Court  or  judge  thereof  and 
whenever  any  land  under  the  provisions  of  this  Act  or  any  estate  or 
interest  therein  shall  be  sold  under  anv  direction  decree  or  order  of 
the  Supreme  Court  the  Begistrar-G-eneral  on  being  served  with  an  office 
copy  of  such  direction  decree  or  order  shall  enter  in  the  register  book 
and  also  on  the  instrument  evidencing  title  to  the  said  land  estate  or 
interest  in  case  the  same  shall  be  produced  to  him  the  date  of  such  direction 
decree  or  order  and  the  day  and  hour  of  the  production  of  the  same 
respectively  and  unless  and  until  such  entry  shall  have  been  made  no  such 
order  shall  have  any  effect  or  operation  in  transferring  or  otherwise  vesting 
the  said  land  nor  shall  any  sale  or  transfer  under  any  such  direction  decree 
or  order  be  valid  or  effectual  but  after  such  entry  shall  have  been  made  the 
person  named  in  any  order  of  the  court  as  the  person  in  whom  the  land 
estate  or  interest  therein  referred  to  is  to  vest  shall  be  deemed  to  be  the 
registered  proprietor  thereof  or  as  the  case  may  be  the  person  thereto 
authorised  by  any  such  direction  decree  or  order  shall  do  all  such  acts  and 
execute  all  such  instruments  as  under  the  provisions  of  this  Act  may  be 
necessary  to  transfer  the  said  land  estate  or  interest. 

84.  Whenever  any  person  entitled  to  or  interested  in  land  as  a  trustee 
would  be  ertitled  under  the  last  preceding  clause  to  bring  or  defend  any 
action  of  ejectment  in  his  own  name  for  recovering  the  possession  of  /and 
under  the  provisions  of  this  Act  every  such  person  shall  be  bound  to  allow 
his  name  to  be  used  as  a  plaintiff  or  defendant  in  such  action  of  ejectment 
by  any  beneficiary  or  person  claiming  an  estate  or  interest  in  the  said 
land  Provided  nevertheless  that  every  such  person  shall  be  entitled  to  be 
indemnified  in  like  manner  as  a  trustee  would  before  the  passing  of  this  Act 
have  been  entitled  to  be  indemnified  in  a  similar  case  of  his  name  being  used 
in  any  such  action  or  proceeding  by  his  eestui  que  trust.  (Outhhertson  v. 
Swanriy  144  ;  ea;  parte  Pennington,  217.     N.  110  ;  T.  62, 118  ;  Z.  128.) 

85.  [Eepealed  by  Sec.  4,  Eeal  Property  Act  1877.] 

86.  Whenever  such  transmission  shall  take  place  by  virtue  of  the 
insolvencv  of  a  registered  proprietor  an  office  copy  or  other  duly  certified 
copy  of  the  appointment  of  the  official  assignee  of  the  insolvent  estate  or  of 
the  appointment  of  such  official  assignee  and  of  an  elected  assignee  as  the 
case  may  be  or  such  other  sufficient  evidence  of  such  appointment  or 
appointments  as  he  may  require  shall  be  left  with  the  Eegistrar-GFeneral 
and  he  shall  thereupon  enter  a  memorandum  of  the  particulars  of  such 
appointment  in  the  register  book  and  upon  such  entrv  being  made  it  shall 
be  lawful  for  such  official  assignee  or  ofBcial  or  elected  assignees  to  transfer 
to  any  purchaser  or  other  person  the  land  estate  or  interest  so  transmitted 
as  aforesaid  and  every  memorandum  of  transfer  or  other  instrument  for  that 
purpose  executed  by  such  official  assignee  or  such  official  and  elected 
assignees  in  accordance  with  the  provisions  of  this  Act  shall  have  the  same 
validity  and  effect  as  a  like  instrument  would  have  had  if  executed  by  the 
registered  proprietor  before  his  insolvency  Provided  always  that  nothing 
herein  contained  shall  alter  or  vary  the  position  of  the  official  assignee  or 
official  and  elected  assignees  of  an  insolvent  trustee  of  any  land  as  between 
such  official  assignee  or  official  and  elected  assignee  and  any  person  who  may 
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be  beneficially  interested  in  any  land  of  which  such  insolvent  trustee  is  the  insoiTmoj 
registered  proprietor  but  the  rights  of  such  persons  (if  any)  as  between  nJt'toi^ 
them  and  such  official  assignee  or  official  and  elected  assignees  in  respect  of  beneflounes 
such  land  shall  remain  entirely  unaffected  notwithstanding  the  insolvency 
of  the  registered  proprietor  of  the  said  land  and  the  said  insolvent  shall 
transfer  the  said  land  to  the  persons  beneficially  interested  therein  and 
shall  do  and  execute  all  acts  which  may  be  necessary  for  nominating  a  new 
trustee  or  new  trustees  of  the  said  land  and  carrying  into  effect  any  trusts 
affecting  the  said  land  at  the  date  of  his  insolvency.     (Kickham  v.  The 
Queen,  47  ;  Giles  v.  Lesser,  150.     N.  76  ;  Z.  119  ;  S.  71-5-171 ;  T.  62-76  ; 
V.  85,  64.) 

87*  TTpon  the  marriage  of  a  female  registered  proprietor  the  Registrar-  Muriage  of 
General  on  production  of  the  register  of  such  marriage  or  other  sufficient  piSSi  to*be 
evidence  of  the  celebration  thereof  accompanied  by  a  declaration  to  be  made  ^»fl«d  to 
of  the  identity  of  the  woman  named  in  the  register  book  with  the  person  Qe?en?^ 
named  in  such  register  of  marriage  shall  enter  on  the  register  book  a  ^<«i»*tion 
memorandum  oi  the  day  and  hour  of  the  production  to  him  of  the  register 
or  other  evidence  of  such  marriage  and  of  the  particulars  certified  to  him  by 
such  declaration  and  shall  when  required  by  such  female  proprietor  or  other 
person  claiming  through  her  register  any  instrument  purportmg  to  transfer  PorticaiaM 
or  otherwise  affect  her  land  estate  or  interest  in  accordance  with  the  pro-^*^«»^«^ 
visions  of  this  Act    Provided  that  every  such  instrument  shall  in  all  cases  boo?"**' 
when  the  same  is  by  law  required  to  be  acknowledged  by  such  married  iMtnunenta 
woman  for  the  purpose  of  transferring  the  said  land  estate  or  interest  be  to  be  regis- 
duly  acknowledged  by  such  married  woman  in  the  manner  hereinafter  pro-  JSS^ttJ""' 
vided  previously  to  the  same  being  registered.     (Ux  parte  Folk,  170;  r^de^gsm 
Pykett,  171.     N.  77  ;  Z.  165  ;  S.  189, 213,  62-78,  78  ;  T.  67,  62,  78,  189  ;  iSd  wJ^" 
V.  66, 108.) 

88.  Whenever  any  mortgage  encumbrance  or  lease  shall  be  transmitted  Tnmsmis. 
in  consequence  of  the  death  of  the  registered  proprietor  thereof  probate  or  mSi^^^ 
an  office  copy  of  the  will  of  the  deceased  proprietor  or  letters  of  administra-  lettewofad- 
tion  in  case  he  shall  have  died  intestate  shall  be  produced  and  left  with  the  S'S^pJol^** 
Begistrar-Q-eneral  for  the  purpose  of  being  recorded  in  the  register  book  ^°®^ 
and  the  Registrar- General  shall  enter  in  the  register  book  the  date  of  the  PftrtioaUn 
will  and  of  the  probate  or  as  the  case  may  be  the  date  of  the  grant  of  the  {2r«d"**'" 
letters  of  administration  and  the  day  and  hour  of  the  production  to  him  of 
such  will  and  probate  or  letters  of  administration  and  the  names  of  the 
executors  or  administrators  and  whenever  the  same  can  be  ascertained  the 
date  of  the  death  of  such  proprietor  together  with  such  other  particulars  as 
he  shall  deem  necessary  and  upon  such  entry  being  made  such  executors  or 
administrators  shall  be  deemed  to  be  registered  proprietors  of  such  mortgage 
encumbrance  or  lease.     (Saunders  v.  Cabot,  15  ;  Pannan  v.  Fannan,  16.     N. 
78  ;  T.  74-10,  62-79,  19  ;  V.  66  105.) 

89.  It  shall  be  lawful  for  the  heir-at-law  or  devisee  or  other  person  HMr-at-iaw 
interested  in  the  land  of  a  deceased   proprietor  or  for  the  Curator  of  Sli^JJI^to 
Intestate  Estates  in  any  case  in  which  by  virtue  of  any  law  in  force  in  the  J«<4«ofthe 
said  colony  he  may  be  authorised  to  take  the  charge  or  management  of  the  ooSrt^ 
real  or  personal  estate  of  a  deceased  person  at  any  time  by  motion  or  J'^^*^® 
petition  in  a  summary  way  to  apply  to  the  Supreme  Court  or  a  judge  thereof  Gener^ 
to  make  an  order  for  the    Eegistrar-Q-eneral  to  register  such  heir-at-law  ^*of ^JiJ' 
curator  devisee  or  other  person  as  the  proprietor  of  such  land  or  to  register  to  him 
the  Curator  of    Intestate  Estates  as  the  proprietor  of   any    mortgage 
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encumbrance  or  lease  in  place  of  such  deceased  proprietor  and  the  Supreme 

No!'«48.^*  Court  or  a  judge  thereof  shall  make  such  order  therein  as  may  seem  proper 

and  may  thereby  direct  any  caveat  to  be  entered  for   the  protection 

of  the  interests  of  such  other  persons  if  any  as  may  be  interested  in 

such   land  estate  or  interest  and  may  direct  advertisements   to  be  made 

and  notices  served  in  such  manner  as  to  such  court  may  seem  fit  and  may 

also  direct  the  costs  of  such  application  to  be  borne  and  paid  out  of  the 

estate  of  the  said  deceased  proprietor  or  by  such  other  person  or  in  such 

other  manner  as  the  court  may  think  just  and  such  order  shall  be  left  with 

the  Begistrar-General  who  shall  enter  the  particulars  thereof  in  the  register 

book  and  shall  forthwith  give  effect  to  the  said  order  by  complying  with  the 

directions  tlierein  contained  and  upon  such  entry  being  made  the  person 

named  in  the  said  order  shall  be  deemed  to  be  the  registered  proprietor  of 

such  land  estate  or  interest     Provided  always  that  the  person  registered 

consequent    upon    such    order    or  any  executor  or  administrator  when 

registered  in  respect  of  any  mortgag:e  encumbrance  or  lease  shall  hold  such 

land  estate  or  interest  in  trust  for  the  persons  and  purposes  to  which  it  is 

applicable  by  law  but  for  the  purposes  of  any  dealings  with  such  land  estate 

or  interest  under  the  provisions  oi  this  Act  he  shall  be  deemed  to  be  absolute 

proprietor  thereof.     (Pannan  v.  Pannan,  19.     N.  29,  77.) 

Sapremo'  80.  ^OT  the  purposo  of  registration  of  an  estate  or  interest  in  land 

Court  under  under  the  provisions  of  this  Act  or  on  any  application  for  the  issuing  by  the 

Biz^  Queen  Bogistrar-  cTeneral  of  a  certificate  of  title  under  the  provisions  of  this  Act  it 

piioabteto    ^^      ^®  lawful  for  the  Supreme  Court  or  a  judge  thereof  in  its  equitable 

registntion  jurisdiction  upou  motion  or  petition  to  exercise  all  such   powers  as  are 

under  this    conferred  or  as  may  be  applicable  for  any  of  the  purposes  hereinbefore 

mentioned  under  a  statute  passed  in  the  sixth  year  of  the  reign  of  Her 

Majesty  Queen  Anne  and  intituled  "  -4n  Act  far  the  More  EffectiMl  BUcovery 

of  the  Death  of  Persont  Pretended  to  he  alive  to  the  Prejudice  of  those  u)ho 

claim  Estates  after  their  Deaths^ 

?r**irit*S^*         ^^*  -^^  judgment  already  entered  up  or  to  be  hereinafter  entered  up 

ezeouUon     nor  any  writ  of  execution  issued  in  pursuance  of  any  such  judgment 

•  memSS?  notwithstanding  any  purchaser  mortgagee  or  creditor  mav  have  had  actual 

^aUhftve     or  Constructive  notice  thereof  shall  bind  or  affect  or  be  effectual  against  any 

inSeregis?  ^^^^  Under  the  provisions  of  this  Act  or  any  estate  or  interest  therein  as  to 

*jj^ook^d  purchasers  mortgagees  or  creditors  unless  and  until  a  memorial  of  the  said 

ioatra^^t  ^  iud£;ment  or  writ  as  the  case  may  be  shall  have  been  entered  in  the  register 

eTidenoing    book  and  also  upou  the  instrument  evidencing  title  to  the  estate  or  interest 

r<i«  41  Vie.  intended  to  be  charged  or  taken  in  execution  in  case  such  instrument  shall 

No.  18  a.  36  jj^  producod  to  the  Begistrar-General  and  upon  proof  to  his  satisfaction 

that  any  such  judgment  or  writ  of  execution  has  been  discharged  or 

satisfied  the  Begistrar-General  may  enter  in  the  register  book  and  on  the 

certificate  of  title  or  other  instrument  evidencing  title  to  the  estate  or 

interest  charged  or  affected  a  memorandum  to  that  effect  and  upon  such 

entry  being  made  the  judgment  or  writ  of  execution  to  which  such   entry 

relates  shall  be  deemed  to  be  discharged  or  satit^fied     Provided  always  that 

no  writ  of  execution  although  duly  entered  in  the  register  book  as  aforesaid 

shall  affect  any   land  under  the  provisions  of  this  Act  or  any  estate  or 

interest  therein  as  to  purchasers  mortgagees  or  creditors  unless  such  writ 

be  executed  and  put  in  force  within  three  calendar  months  from  the  date  of 

the  entering  such  writ.     {Be  R,  G.  Palmer^  7 1 ;  Jones  v.  Park,  87  ;  re  Wm. 

Wadhamy  114 ;  Palmer  v.  Andrews,  146  and  147  ;  Patchell  v.  Maunsell,  148  ; 

Umpherstone  v.  Wadham^  149 ;  Giles  v.  Lesser^  150.) 
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92.  Whenever  it  is  intended  that  partition  shall  be  made  by  co-  PtftitioDof 
parceners  joint  tenants  or  tenants  in  common  of  any  land  under  the.^^^]^^^* 
proTisions  of  this  Act  or  of  any  estate  or  interest  therein  such  co-parceners  tenancy  in 

}oint  tenants  or  tenants  in  common  may  execute  a  memorandum  of  transfer  ^'^'"^^ 
ease  or  other  such  instrument  of  transfer  as  in  accordance  with  the 
provisions  of  this  Act  the  nature  of  the  estate  or  interest  may  require.   (Ex 
parte  Locke,  43.     N.  86  ;  Z.  62  ;  S.  74 ;  T.  86-16  ;  V.  66-44.) 

93.  Where  any  attorney  or  accent  acting  under  a  power  of  attorney  Agenthoid. 
from    a  person  who  would  himseB  be   entitled  to  malie  application  to  Jj^JJJJ^o** 
bring  land  under  the  provisions  of  this  Act  and  to  receive  a  certificate  of  seUordis. 
title  for  the  same  shall  by  such  power  be  authorised  to  sell  or  absolutely  to  F^niy**** 
dispose  of  such  land  it  shall  be  lawful  for    such    attorney    or  agent    to  W'^^  , 
make  a  declaration  that  bis  principal  is  so  entitled  as  aforesaid  and  to  appl^  ondlr  Act 
on  behalf  of  his  principal  to  bring  such  land  under  the  provisions  of  this  JJ^^J^^^j^f 
Act  and  to  receive  a  certificate  of  title  for  the  same  in  the  name  of  his  tiUe  in  the 
principal  and  every  instrument  dealing  with  such  land  in  accordance  with  ^cipli"' 
the  provisions  of  this  Act  and  signed  by  such  attorney  or  a^ent  on  behalf  of 

his  principal  shall  be  valid  and  effectual  for  the  purposes  intended  by  such 
instrument  and  such  land  shall  be  considered  to  have  been  properly  brought 
under  this  Act  notwithstanding  the  absence  of  any  express  authority  from 
the  principal  to  sign  such  instruments  or  make  such  declaration  or 
application  Provided  that  nothing  herein  contained  shall  interfere  with  any 
express  direction  prohibiting  an  attorney  or  agent  from  bringing  any  land 
under  the  operation  of  this  Act.  (I^ational  Bank  v.  National  Mortgage  and 
Agency  Company,  12  ;  ex  parte  Bowan,  14 ;  re  Woods,  95.  N,  104 ;  8.  273 ; 
T.  12-107.) 

94.  Upon  the  application  of  any  registered  proprietor  of  land  held  Upon  mt. 
under  separate  grants  or  certificates  of  title  or  of  land  held  under  one  grant  ^^^^^ 
or  certificate  and  upon  his  delivering  up  such  grant  or  grants  certificate  or  «»nt8  or 
certificates  of  title  it  shall  be  lawful  for  the  Eegistrar-General  to  issue  to  him  Sf^e  tS 
a  single  certificate  of  title  for  the  whole  of  such  land  or  several  certificates  ^'^'^^f^lL 
each  containing  a  portion  of  such  land  as  the  case  may  require  and  as  far  STgie  oer.  * 
as  the  same  may  be  done  consistently  with  any  regulations  at  the  time  being  2iS?£»d 
in  force  respecting  the  parcels  of  land  that  may  be  included  in  one  certificate  inoinded 
of  title  regard  bein?  had  to  the  descriptions  of  such  parcels  of  land  and  the  *^'*" 
plans  thereof  by  this  Act  required  to  be  delineated  on  such  certificate  of 

title  and  upon  issuing  any  such  certificate  of  title  the  Eegistrar-G-eneral 
shall  cancel  the  grant  or  previous  certificate  of  title  so  deuvered  up  and 
shall  endorse  thereupon  a  memorandum  setting  forth  the  occasion  oi  such 
cancellation  and  referring  to  the  certificate  of  title  so  issued  in  which  the 
land  described  in  such  cancelled  grant  or  certificate  of  title  is  included. 
(N.  45,  97  ;  Z.  135;  S.  78  ;  T.  62-99;  V.  43,  55,  66.) 

96*  It  shall  be  lawful  for  the  Eegistrar-G-eneral  in  case  he  shall  see  Begistrar- 
reasonable  cause  for  so  doing  to  dispense  with  the  production  of  any  grant  S^Si"**^ 
certificate  of  title  lease  or  other  instrument  for  the  purpose  of  making  the  wi£  pro- 
endorsement  thereon  which  by  this  Act  is  required  to  be  made  upon  the  dSpuSJt^of 
transfer  or  other  dealing  with  land  under  the  provisions  of  this  Act  and  the  ^"^tJ?**^ 
Begistrar-G-eneral  may  in  such  case  if  he  shall  think  proper  require  proof  other Inatm. 
to  be  made  by  affidavit  or  otherwise  of  the  identity  of  the  person  trans-  SJJ^^'" 
ferring  or  otherwise  dealing  with  the  said  land  with  the  person  who  is 
registered  as  proprietor  thereof  and  upon  the  registration  of  such  transfer 
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or  other  dealing  the  Begistrar-G^neral  shall  notify  in  the  memorial  that  no 
endorsement  of  such  transfer  or  other  dealing  has  been  made  on  the  grant 
certificate  of  title  lease  or  other  instrument  and  such  transfer  or  other 
dealing  shall  thereupon  be  as  valid  and  effectual  as  if  the  endorsement  had 
been  made  upon  the  grant  certificate  of  title  lease  or  other  instrument 
Proyided  always  that  the  Begistrar-G-eneral  before  making  such  endorse- 
ment as  aforesaid  shall  give  at  least  fourteen  days  notice  of  his  intention  so 
to  do  in  the  Oo  I  ernment  Gazette  and  in  at  least  one  newspaper  published  in 
the  colony.     {See  note  to  See,  46,  ante.) 

96.  In  any  suit  for  specific  p^ormance  brought  by  the  registered 
proprietor  of  any  land  against  a  person  who  may  have  contracted  to 
purchase  such  land  the  certificate  of  title  of  such  registered  proprietor  shall 
be  held  in  every  court  of  law  or  equity  to  be  conclusive  evidence  that  such 
registered  proprietor  has  a  good  and  valid  title  to  the  land  therein  mentioned 
or  described  and  shall  entitle  such  registered  proprietor  to  a  decree  for  the 
specific  performance  of  such  contract.  (Be  Thompson  v.  Ohipps,  27 ;  Qeorge 
V.  Australian  Mutual  Pro.  Society,  66  ;  Van  Damme  v.  Blosam,  106  j  Ashtey 
V.  Cook,  137  ;  JSttershank  v.  The  Queen,  158  ;  Butler  v.  Saddle  Hill  Mininy 
Company,  168 ;  Coleman  v.  Wade,  203.    N.  112  ;  T.  62-115  ;  V.  66-48.) 

97-  No  vendor  of  any  land  under  the  provisions  of  this  Act  shall  have 
any  equitable  Uen  thereon  by  reason  of  the  non-payment  of  the  purchase 
money  or  any  part  of  the  purchase  money  for  the  same. 

98*  Any  person  claiming  an  estate  or  interest  in  any  land  may  by  a 
caveat  in  the  form  K  of  the  schedule  hereto  or  as  near  thereto  as  circum- 
stances will  permit  forbid  the  registration  of  any  instrument  affecting  such 
land  estate  or  interest  either  absolutely  or  until  after  notice  of  intention  to 
register  such  instrument  shall  have  been  served  as  hereinafter  described. 
{Be  Thompson  and  Chipps,  26  ;  re  J.  B.  Slack,  86  ;  re  Nelson  Bros,  36  ;  re 
2>.  Le  Compte,  89  ;  Biygs  v.  Waterhouse,  68  ;  re  Wm,  Biggs,  69  ;  re  M. 
Lyons,  69a  j  ex  parte  Power  69b  ;  ex  parte  Peck,  69c  ;  re  Dayis,  59i) ;  re 
Field  69e  ;  ex  parte  Peck,  69f  ;  re  Clark  and  Rarvey,  69o  ;  re  Hayton,  67  ; 
D'albrdyhill  v.  D'alhrdyhill,  82 ;  re  Wm.  Wadham,  114 ;  Kissling  v.  Mitchelson, 
128  ;  Wildash  v.  Hutcheson,  182 ;  Butler  v.  Saddle  Rill  Mining  Company, 
168 ;  Friehe  v.  Cullen,  178 ;  ex  parte  Brown  186  ;  re  A.  Bosquet,  202  ;  re 
Davis  V.  Inman,  208  ;  re  Pennington,  212.)     N.  81  ;  S.  191-11.) 

99-  Upon  receipt  of  any  caveat  the  Eegistrar-General  shall  notify  the 
same  to  the  person  against  whose  right  to  deal  with  land  under  the  pro- 
visions of  this  Act  or  against  whose  application  to  bring  land  under  the  pro- 
visions of  this  Act  such  caveat  may  be  lodged  and  such  person  may  if  he  think 
fit  summon  the  person  signing  such  caveat  to  attend  before  the  Supreme 
Court  of  the  colony  or  any  judge  thereof  to  show  cause  why  such  caveat 
should  not  be  withdrawn  and  it  shall  be  lawful  for  the  said  court  or  any 
such  judge  upon  proof  that  such  last-mentioned  person  has  been  summoned 
to  make  such  order  in  the  premises  either  ea  parte  or  otherwise  as  to  the 
said  court  or  judge  shall  seem  fit.    (N.  82  ;  Z.  143  ;  T.  62-83  ;  V.  66,  117.) 

100.  Every  caveat  left  under  the  provisions  of  this  Act  with  the 
Hegistrar- General  shall  state  the  name  and  address  of  the  person  by  whom 
or  on  whose  behalf  such  caveat  shall  be  lodged  and  shall  contain  a  sufficient 
description  to  identify  the  land  which  is  intended  to  be  affected  and  the 
estate  or  interest  (if  any)  claimed  therein  and  every  such  caveat  shall  be 
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rigned  b^  the  person  by  whom  or  on  whose  behalf  the  same  is  lodged  or  by  identify  the 
hia  solicitor  known  agent  or  attorney  and  all  notices  relating  to  such  caveat  cS^^torto 
or  any  proceedings  in  respect  thereof  shall  be  served  either  at  the  place  of  i^t^e  an 
address  mentioned  in  such  caveat  or  at  the  office  of  the  solicitor  known  jS^otfoe 
agent  or  attorney  who  shall  have  signed  such  caveat  and  such  service  shall  "^^J^* 
be  deemed  sufficient  service  of  the  notice  as  against  all  persons  who  may  ju*  41  mo, 
claim  under  the  said  caveat.  ^^'  ^^  ••  ^ 

101.  So  long  as  any  caveat  shall  remain  in  force  prohibiting  the  J^o  entry  to 
transfer  or  other  dealing  with  land  the  Begistrar-G-eneral  shall  not  enter  in  registe/  "* 
the  register  book  any  memorandum  of  transfer  or  other  instrument  purport-  -{f ^J^J^ITS 
ing  to  transfer  or  otherwise  deal  with  or  affect  the  land  estate  or  interest  in  respect  to"* 
respect  to  which  such  caveat  may  be  lodged.     (See  note  to  Sec.  3,  ante.)         jJSt^uM^ 

force 

102.  Any  caveat  which  may  be  lodged  under  the  provisions  herein-  Kegistrar- 
before  contained  may  be  cancelled  by  the  Eegistrar-General  upon  its  being  Oenerai  may 
proved  to  his  satisfaction  and  that  of  the  Master  of  Titles  that  the  estate  Spon^proo?* 
interest  or  claim  of  the  person  by  whom  or  on  whose  behalf  the  same  is  -JfJ  g^^f 
lodged  has  ceased  been  abandoned  or  withdrawn  or  that  the  rights  of  the  partiea  hare 
persons  on  whose  behalf  such  caveat  may  have  been  lodged  are  satisfied  or  l^^or^Sfiit 
arranged  or  in  case  the  Registrar- Q-eneral  and  the  Master  of  Titles  shall  be  the  interoet 
satisfied  that  the  nature  of  the  estate  interest  pr  claim  of  the  person  by  ci[v(»tori8 
whom  or  on  whose  behalf  the  caveat  is  lodged  is  not  such  as  to  entitle  him  inadequate 
to  prohibit  the  sale  or  mortgage  or  other  dealing  with  the  land  estate  or  th7caT«»f 
interest  referred  to  in  such  caveat    Provided  always  that  at  least  seven  days  ^^'^^  J^^ 
before  cancelling  any  caveat  in  such  last-mentioned  case  the  Eegistrar-  and  40 
General  shall  cause  notice  to  be  served  in    the    manner    hereinbefore 
provided  upon  the  person  by  whom  the  caveat  is  lodged.      (Sx  parte 
Pennington,  64  ^  re  Chas,  Williamson,  65  ;  re  Turner,   66  ;  re  Hayton  v. 

Bibhi,  67  ;  .Be  Davis  v.  Jones,  68.) 


103.  Any  person  lodging  a  caveat  with  the  Registrar- General  without  Comnei 
reasonable  cause  shall  be  liable  to  pay  such  damages  as  may  be  recovered  in  ^^^^^' 
an  action  at  law  by  any  person  aggrieved  thereby.      {Bonnvn  v.  Andrews,  without 
85.     N.  84  ;  Z.  182  ;  T.  62-86  ;  V.  66,  120,  144.)  SSio 

104.  The  proprietor  of  any  land  under  the  provisions  of  this  Act  or  Power  of 
any  person  registered  as  having  estate  or  interest  therein  may  by  a  power  of  r^^vic 
attorney  in  any  form  heretofore  in  use  for  the  like  purpose  or  in  form  L  of  No.  is  s.  13* 
the  schedule  hereto  authorise  and  appoint  any  person  to  act  for  him  or  on 

his  behalf  in  respect  to  the  leasing  of  such  land  or  the  transfer  or  mortgage 
of  bis  estate  or  interest  therein  or  otherwise  lawfully  to  deal  with  such  land 
estate  or  interest  in  accordance  with  tlie  provisions  of  this  Act  and  upon  any 
such  power  being  brought  to  the  Eegistrar- General  he  shall  enter  a 
memorial  of  the  same  in  the  register  book  and  from  and  after  the  date  of 
such  entry  in  the  register  book  all  acts  lawfully  done  or  performed  by  the 
person  so  appointed  under  authority  of  and  within  the  limits  prescribed  in 
such  power  shall  have  the  same  force  and  effect  and  be  equally  binding  on 
such  proprietor  as  if  the  said  acts  had  been  done  or  performed  by  him  and 
every  such  power  bearing  endorsement  that  the  memorial  of  the  same  has 
been  so  entered  signed  by  the  Registrar- General  shall  be  received  in 
evidence  as  sufficient  proof  that  the  person  to  whom  such  power  has  been 
granted  is  duly  authorised  to  make  all  contracts  to  sign  all  instruments  and 
to  perform  all  other  lawful  acts  in  accordance  with  the  powers  therein 

II 
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limited  and  appointed  Provided  always  that  an  original  or  an  attested  copy 
of  every  such  power  of  attorney  shall  be  deposited  with  the  Eegistrar- 
General.  {Be  Woods,  95.  N.  69,  74  ;  Z.  150 ;  S.  155,  156  ;  T.  62-70  ; 
V.  66-118, 114.) 

Eegistratton         105.  The  Eegistrar- General  u^on  the  application  of  any  registered 

registering'  proprietor  of  land  under  the  provisions  of  this  Act  shall  grant  to  such 

mthSrt  the  proP"©^"^  *  registration  abstract  in  the  form  M  of  the  schedule  hereto 

limitaofthe  enabling  him  to  transfer  mortgage  or  otherwise  deal  with  his  estate  or 

colony         interest  in  such  land  at  any  place  without  the  limits  of  the  colony  and  shall 

at  the  same  time  enter  in  the  register  book  a  memorandum  recording  the 

issue  of  such  registration  abstract  and  shall  endorse  on  the  grant  certificate 

of  title  or  other  instrument  evidencing  or  constituting  the  title  of  such 

proprietor  a  like  memorandum   recording  the  issue  of  such  registration 

abstract  and  from  and  after  the  issuing  of  any  such  registration  abstract  no 

transfer  mortgage  lease  or  other  transaction  transferring  encumberiug  or  in 

any  way  affecting  the  estate  or  interest  in  respect  of  which  such  registration 

abstract  is  issued  shall  be  entered  in  the  register  book  until  such  abstract 

shall  have  been  surrendered  to  the  Registrar-General  to  be  cancelled  or  the 

loss  or  destruction  of  such  abstract  proven  to  his  satisfaction.   (N.  70,  129  ; 

Z.  129;  T.  62-71.) 

Mode  of  106.  Whenever  any  transfer  mortgage  lease  or  other  dealing  with  land 

SJSTe^"*  is  intended  to  be  effected  under  any  such  registration  abstract  a  memorandum 
registration  of  transfer  bill  of  mortgage  lease  or  other  instrument  as  the  case  may  require 
abstract  ^\^fiX\  be  prepared  in  duplicate  in  form  hereinbefore  prescribed  and  shall  be 
produced  to  some  one  of  the  persons  hereinaEter  appointed  as  persons  before 
whom  the  execution  of  instruments  without  the  limits  of  the  colony  may  be 
proven  and  npon  memorial  of  such  instrument  being  entered  upon  the 
registration  abstract  and  authenticated  by  the  signature  of  such  authorised 
person  in  manner  hereinbefore  directed  for  the  entry  of  memorials  in  the 
register  book  such  transfer  mortgage  lease  or  other  dealing  shall  be  as  valid 
and  binding  to  all  intents  and  purposes  as  if  the  same  had  been  made  within 
the  limits  of  the  colony  and  recorded  in  the  register  book  by  the  Eegistrar- 
General  and  subject  to  the  rules  hereinafter  for  each  such  case  prescribed 
every  person  whose  name  shall  have  been  recorded  upon  such  registration 
abstract  as  transferee  mortgagee  lessee  or  encumbrancee  shall  be  held  and 
taken  to  be  registered  as  such  and  shall  have  the  same  rights  and  powers 
and  be  subject  to  the  same  liabilities  as  he  \vould  have  had  and  been  subject 
to  if  his  name  had  been  registered  in  the  register  book  instead  of  on  such 
abstract.  (N.  73  j  Z.  131 ;  T.  62-73  ;  V.  66-122.  See  also  note  to  Sees,  3  and 
101,  ante.) 

General  107.  The  following  rules  shall  be  observed  as  to  powers  of  attorney 

mies  and  registration  abstracts — (1)  The  power  shall  be  exercised  in  conformity 

powers  of     with  the  directions  contained  therein  {JRoss  v.  Victorian  Permanent  Building 

re*^8?5ti*n^  iSfo<?te^y,  180.)     (2)  No  transfer  mortgage  lease  or  encumbrance  bona  fide 

abatnwts*^"  made  thereunder  shall  be  impeached  by  reason  of  the  person  by  whom  the 

power  was  given  dying  before  the  making  of  such  transfer  mortgage  lease 

or  encumbrance     (3)  No  transfer  mortgage  lease  or  encumbrance  bona  Ude 

made  to  a  purchaser  mortgagee  lessee  or  encumbrancee  without  notice  shall 

be  impeached  by  reason  of  the  insolvency  of  the  person  by  whom  the  power 

was  given    (4)  If  a  transfer  be  effected  there  shall  be  delivered  up  to  the 

Begistrar-G-eneral  the  memorandum  of  transfer  by  which  the  land  or  any 
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estate  or  interest  therein  is  contracted  to  be  transferred  together  with  the 
registration  abstract  and  the  grant  certificate  of  title  lease  or  other  instru- 
ment of  title  and  he  shall  thereupon  enter  in  the  register  book  a  memorandum 
of  the  particulars  of  such  transfer  and  of  the  cancelling  of  such  abstract 
and  shall  endorse  on  such  memorandum  of  transfer  and  also  on  the  grant 
certificate  of  title  lease  or  other  instrument  of  title  a  memorandum  of  the 
day  and  hour  on  which  such  entry  was  made  and  if  a  full  estate  in  fee-simple 
in  such  land  or  in  any  part  thereof  shall  have  been  transferred  he  shall  cancel 
the  grant  or  certificate  of  title  so  delivered  up  and  shall  issue  a  certificate 
of  title  of  such  land  or  of  the  portion  thereoi  transferred  and  if  part  only 
be  transferred  he  shall  also  issue  to  the  proprietor  a  certificate  of  title  of 
the  remainder  and  shall  before  issuing  them  endorse  on  each  of  such  certifi- 
cates of  title  a  memorandum  of  the  particulars  of  all  unsatisfied  mortgages 
or  encumbrances  appearing  in  the  register  book  or  on  the  registration 
abstract  as  affecting  the  land  included  in  each  such  certificate  of  title  (5) 
Every  mortgage  or  encumbrance  which  is  so  endorsed  on  the  registration 
abstract  shall  have  priority  over  all  bills  of  mortgage  of  the  same  estate 
executed  subsequently  to  the  date  of  the  entry  in  the  register  book  of  the 
issuing  of  such  abstract  and  if  there  be  more  mortgages  than  one  so  endorsed 
the  respective  mortgagees  claiming  thereunder  shall  notwithstanding  any 
express  implied  or  constructive  notice  be  entitled  one  before  the  other 
according  to  the  date  at  which  a  record  of  each  instrument  is  endorsed  on 
such  abstract  and  not  according  to  the  date  of  the  bill  of  mortgage  (6) 
The  discharge  and  also  the  transfer  of  any  mortgage  so  endorsed  on  such 
abstract  may  be  endorsed  on  such  abstract  by  any  person  hereinbefore 
authorised  to  record  a  mortgage  thereon  upon  the  production  of  such 
evidence  and  the  execution  of  such  instruments  as  are  hereinbefore  required 
to  be  executed  and  produced  to  the  Eegistrar- General  on  the  entry  of  the 
discharge  or  transfer  of  a  mortgage  in  me  register  book  and  such  endorse- 
ment so  made  on  such  abstract  shall  have  the  same  effect  and  be  as  valid  to 
all  intents  and  purposes  as  if  such  transfer  or  discharge  had  been  entered  in 
the  register  book  by  the  Registrar- General  in  manner  hereinbefore  provided 
(7)  Upon  proof  at  any  time  to  the  satisfaction  of  the  Registrar- General 
that  any  power  of  attorney  or  registration  abstract  is  lost  or  is  so  obliterated 
as  to  be  useless  and  that  the  nowers  thereby  given  have  never  been  exercised 
or  if  they  have  been  exercisea  then  upon  proof  of  the  several  matters  and 
things  that  have  been  done  thereunder  it  shall  be  lawful  for  the  Registrar- 
General  as  circumstances  may  require  either  to  issue  a  new  power  of  attorney 
or  registration  abstract  as  the  case  may  be  or  to  direct  such  entries  to  be 
made  in  the  register  book  or  such  other  matter  or  thing  to  be  done  as  might 
have  been  made  or  done  if  no  such  loss  or  obliteration  had  taken  place  (8) 
Upon  the  delivery  of  any  abstract  to  the  Registrar-General  he  shall  cancel 
the  same  after  recording  in  the  register  book  in  such  manner  as  to  preserve 
its  priority  the  particulars  of  every  lease  and  of  every  unsatisfied  mortgage 
registered  thereon  and  shall  enter  the  fact  of  such  cancellation  in  the  register 
book  and  shall  also  by  endorsement  on  the  grant  or  certificate  of  title  lease 
or  other  instrument  evidencing  the  title  to  such  land  note  the  particulars  of 
every  such  unsatisfied  mortgage  and  of  every  such  lease  and  the  cancellation 
of  such  registration  abstract  and  every  registration  abstract  so  cancelled 
shall  be  void  to  all  intents  and  purposes  and  he  shall  file  in  his  office  the 
duplicates  of  every  memorandum  of  transfer  bill  of  mortgage  lease  or  other 
instrument  executed  thereunder  which  may  for  that  purpose  be  delivered  to 
him.     {Davidion  v.  Brovon,  183.    Z.  198 ;  T.  62-3, 143,  74-30,  82.) 
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108.  The  registered  owner  for  the  time  being  of  any  land  in  respect  of 
which  a  power  of  attorney  has  been  issued  may  for  the  purpose  of  reyoking 
such  power  execute  an  instrument  in  the  form  N  of  the  schedule  hereto  and 
the  Itegistrar-G-eneral  shall  except  in  any  cas^  where  a  registration  abstract 
is  outstanding  enter  the  particulars  thereof  in  the  register  book  and  shall 
record  thereon  the  day  and  hour  in  which  such  entry  was  made  and  from 
and  after  the  date  of  such  entry  the  Eegistrar-G-eneral  shall  not  give  effect 
to  any  memorandum  of  transfer  or  other  instrument  executed  pursuant  to 
such  power  of  attorney  and  if  the  holder  of  such  power  shall  neglect  or 
refuse  to  surrender  the  same  to  such  owner  or  his  agent  exhibiting  such 
revocation  order  he  shall  be  guilty  of  a  misdemeanour  and  on  conviction 
thereof  shall  forfeit  and  pay  a  sum  not  exceeding  one  hundred  pounds 
unless  it  shall  be  made  to  appear  to  the  satisfaction  of  the  court  before  whom 
the  case  may  be  tried  that  the  powers  given  therein  had  been  exercised  prior 
to  the  presentation  of  such  revocation  order.     (N.  74 ;  S.  157 ;  T.  62-75.) 

109.  A  transferee  whether  voluntary  or  not  of  land  under  the  provisions 
of  this  Act  shall  not  except  in  case  of  fraud  be  affected  by  actual  or  construc- 
tive notice  of  any  claims  rights  titles  or  interests  other  than  those  which 
have  been  notified  or  protected  by  entry  in  the  register  book  according  to 
the  provisions  of  this  Act  any  rule  of  law  or  equity  to  the  contrary  notwith- 
standing Provided  always  that  nothing  herein  contained  shall  be  held  to 
deprive  creditors  of  any  rights  or  remedies  given  or  provided  by  a  statute 
passed  in  the  thirteenth  year  of  Her  Majesty  Queen  Elizabeth  chapter  five. 

Consent  may  HO.  If  the  conseut  or  direction  of  any  person  shall  be  requisite  or 
e^^raement  ueccssary  upou  a  sale  or  other  disposition  of  land  under  the  provisions  of 
n^^is^^q'  *^^®  ^^*  ^^  *^y  estate  or  interest  therein  such  consent  or  direction  may  be 
endorsed  upon  the  memorandum  of  transfer  or  other  instrument  executed 
for  the  purpose  of  transferring  or  otherwise  dealing  with  such  land  or  estate 
or  interest  therein  in  the  words  following  that  is  to  say  "  I  consent  hereto  " 
which  consent  or  direction  when  signed  by  such  consenting  or  directing  party 
and  attested  in  manner  hereinafter  prescribed  shall  have  full  validity  and 
effect.     {Griffin  v.  Dunn,  8.) 

111.  If  any  person  interested  in  any  land  or  in  any  estate  or  interest 
in  land  under  the  provisions  of  this  Act  is  by  reason  of  infancy  lunacy  or 
other  disability  incapable  of  making  any  declaration  or  doing  anything 
required  or  permitted  by  this  Act  to  be  made  or  done  by  a  proprietor  then 
the  guardian  or  committee  if  any  of  such  incapable  person  or  if  there  be 
none  then  any  person  appointed  by  any  court  or  judge  possessing  jurisdiction 
in  respect  of  the  proper^  of  incapable  persons  upon  the  petition  of  any 
person  on  behalf  of  such  incapable  person  or  upon  the  petition  of  any  other 
person  interested  in  the  making  of  such  declaration  or  doing  such  thing  may 
make  such  declaration  and  do  such  thing  in  the  name  and  on  behalf  of  such 
incapable  person  and  all  acts  done  by  such  substitute  shall  be  as  effectual  aa 
if  done  by  the  person  for  whom  he  is  substituted.  {8t.  George  y.  Burnett, 
57 ;  Hall  v.  Loder,  158.) 

ud^^tof  ViSi.  In  all  cases  where  a  married  woman  is  interested  in  land  under 

married  the  provisious  of  this  Act  it  shall  be  lawful  for  the  Eegistrar- General  or  a 
StS^ted  in  judge  of  the  Supreme  Court  or  the  Master  in  Equity  or  any  person  now  or 
land  under  hereafter  authorised  by  law  to  take  such  acknowledgments  on  the  transfer 
^^tiiwiby^  or  other  dealing  with  such  land  by  such  married  woman  and  whether  the 
Beigiitrar-   instrument  of  transfer  or  other  dealing  shall  embrace  or  relate  solely  to 
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land  nnder  the  provisions  of  this  Act  or  shall  embrace  or  relate  both  to  General  ss 
land  under  the  provisions  of  this  Act  and  also  to  land  not  under  its  provi-  y^g^o^^ 
sions  to  take  the  acknowledgment  of  such  married  woman  touching  the  nuMter  of 
instrument  executed  by  her  for  the  purpose  of  transferring  or  otherwise  oouiT*** 
dealing  with  such  land  in  such  manner  as  the  deed  of  any  married  woman  is 
now  required  be  acknowledged  by  her  and  also  to  examine  her  apart  from 
her  husband  touching  her  knowledge  of  such  instrument  ,and  to  ascertain 
whether  she  freely  aud  voluntarUy  consents  thereto  and  the  Eegistrar- 
G^eneral  or  judge  or  master  or  any  other  person  taking  such  acknowledgment  Hemoran- 
and  examination  shall  sign  a  memorandum  to  be  endorsed  on  such  instrument  f^fnowieS^^ 
in  form  0  of  the  schedule  hereto  and  an  entry  of  the  said  acknowledgment  shall  meat  to  be 
be  made  in  the  register  book  and  every  such  instrument  so  acknowledged  ^i^^ent° 
and  recorded  in  the  register  book  shall  be  as  effectual  to  pass  all  the  estate  JJjSJS®'  a 
right  title  or  interest  of  the  married  woman  by  whom  the  same  is  executed  entered^in^ 
in  the  lands  to  which  the  same  relates  as  if  she  had  been  then  unmarried,  v^f'^'*' 
{Be  Kerr,  6 ;  re  FykeU,  171.    N.  96 ;  S.  265 ;  V.  66, 125.) 

113.  The  benefits  and  liabilities  in  respect  to  any  covenants  or  powers  Biehtsand 
under  the  provisions  of  this  Act  shall  in  case  of  a  married  woman  extend  to  SSl^g  ®* 
and  be  implied  against  such  married  woman  and  her  husband  conjointly  corertore 
during  coverture.     {Be  Fykett,  171.) 

114.  A  corporation  for  the  purpose  of  transferring  or  otherwise  dealing  Seal  of 
with  land  under  the  provisions  of  this  Act  in  lieu  of  signing  the  proper  JSSsSt^S 
instrument  for  such  purpose  prescribed  may  affix  thereto  the  common  seal  for  signature 
of  such  corporation  with  a  certificate  that  such  seal  was  affixed  by  the 

? roper  officer  verified  by  his  signature.      (N.  93  ;  Z.  18, 166 ;  S.  262,  270; 
\  62-95  ;  V.  66-10.17-6.) 

115.  All  instruments  executed  pursuant  to  the  provisions  of  this  Act  if  Attestatioii 
attested  by  one  witness  shall  be  held  to  be  duly  attested  and  if  the  persons  m^ts  "^* 
executing  the  same  be  resident  within  the  colony  the  execution  thereof  may  ^^^^^^ 
be  proved  before  the  Eegistrar-Qeneral  or  before  a  notary  public  justice  of 

the  peace  or  a  commissioner  for  taking  affidavits  or  if  the  said  persons  be  StSumOTts' 
resident  in  the  United  Kingdom  o£  Qreat  Britain  and  Ireland  then  before  beforewhom 
the  mayor  or  other  chief  officer  of  any  corporation  or  before  a  notary  public  ^  ^  P«>Ted 
or  if  the  said  persons  be  resident  in  any  British  possession  then  before  the 
Chief   Justice  judge  of  any  superior   court   having  jurisdiction  in  such 
possession  or  before  the  Governor  government  resident  or  chief  secretary 
thereof  or  before  a  notary  public  justice  of  the  peace  or  commissioner  for 
taking  affidavits  or  if  the  said  persons  be  resident  at  any  foreign  place  then 
before  the  British  consular  officer  resident  at  such  place.      (N.  94 ;  Z.  160  ; 
8.  267 ;  T.  86-29 ;  V.  66, 115,  86-71.) 

116.  The  execution  of  any  such  instrument  or  of  any  release  transfer  Mode  of 
or  surrender  may  be  proved  before  any  such  person  as  aforesaid  by  the  oath  SSat^ente 
or  solemn  affirmation  of  the  parties  executing  the  same  or  of  a  witness 
attesting  the  signing  thereof  and  if  such  witness  shall  answer  in  the 
affirmative  each  of  the  questions  following  that  is  to  say — ^Are  you  the 
witness  who  attested  the  signing  of  this  instrument  and  is  the  name 
purporting  to  be  your  name  as  such  attesting  witness  your  own  hand- 
writing ?  Do  you  personally  know  the  person  signing  this 
instrument  and  whose  signature  you  attested  P     Is  the  name  purporting  to 

be  his   signature  his  own  handwriting  or  mark  and  did  he  ireely  and 
voluntarily  sign  or  make  the  same  P    Then  the  Segistrar-Gbneral  justice 
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or  other  person  before  whom  the  witness  shall  prove  such  signature  shall 
endorse  upon  the  instrument  a  certificate  in  form  P  of  the  schedule  hereto 
Provided  always  that  if  any  person  signing  any  such  instrument  transfer 
release  or  surrender  as  the  maEer  thereof  shall  be  personally  known  to  the 
Registrar- Qeneral  justice  or  other  person  as  aforesaid  it  shall  be  lawful  for 
such  person  to  attend  and  appear  before  such  Registrar-G-eneral  justice 
or  otner  person  to  whom  he  is  personally  known  and  then  and  there 
acknowledge  that  he  did  &eely  and  yoluntarily  sign  such  instrument 
transfer  release  or  surrender  and  upon  such  acknowledgment  the  Registrar- 
G-eneral  justice  or  other  person  as  the  case  may  be  shall  endorse  on  such 
instrument  a  certificate  in  the  form  or  to  the  effect  of  the  form  marked  Q  in 
the  schedule  hereto  and  it  shall  not  be  necessary  for  such  instrument  to  be 
proved  by  the  attesting  witness  in  manner  aforesaid  Provided  also  that 
such  questions  as  aforesaid  may  be  varied  as  circumstances  shall  or  may 
require  in  case  any  person  shall  sign  such  instrument  by  his  mark  Provided 
also  that  on  the  signing  of  any  such  instrument  by  any  married  woman  and 
the  acknowledgment  thereof  by  her  in  manner  mendoned  or  referred  to  in 
this  Act  no  further  or  other  proof  or  acknowledgment  shall  be  requisite  or 
necessary  and  every  such  certificate  as  aforesaid  shall  be  sufficient  evidence 
that  the  execution  of  such  instrument  has  been  duly  proved.  {Mudgvoay  v. 
Davy  and  Buick,  1.     N.  95.) 

ProTirion  in  117.  In  the  ovout  of  the  grant  or  certificate  of  title  of  land  under  the 

caae  of  lort  p|.ovi8ions  of  this  Act  being  lost  mislaid  or  destroyed  the  proprietor  of  such 
land  together  with  any  other  persons  having  knowledge  of  the  circumstances 
may  make  a  declaration  before  the  Registrar- General  or  before  any  of  the 
persons  hereinbefore  appointed  as  persons  before  whom  the  execution  of 
instruments  may  be  proved  stating  the  facts  of  the  case  the  names  and 
descriptions  of  the  registered  owners  and  the  particulars  of  all  mortgages 
encumbrances  or  other  matters  affecting  such  land  and  the  title  thereto  to 
the  best  of  the  declarant's  knowledge  and  belief  and  it  shall  be  lawful  for 
the  Registrar- General  if  satisfied  as  to  the  truth  of  such  declaration  and 
the  bona  Jldes  of  the  transaction  to  issue  to  such  proprietor  a  provisional 
certificate  of  title  which  provisional  certificate  shall  contain  an  exact  copy 
of  the  original  grant  or  certificate  of  title  bound  up  in  the  register  book  and 
of  every  memorandum  and  endorsement  thereon  at  the  time  appearing  and 
shall  aLso  contain  a  statement  of  the  circumstances  under  which  such 
provisional  certificate  is  issued  and  the  Registrar- General  shall  at  the  same 
time  enter  in  the  register  book  notice  of  the  issuing  of  such  provisional 
certificate  and  the  date  thereof  and  the  circumstances  under  which  it  was 
issued  and  such  provisional  certificate  shall  be  available  for  all  purposes  and 
uses  for  which  the  grant  or  certificate  of  title  so  lost  or  mislaid  would  have 
been  available  and  as  valid  to  all  intents  and  purposes  as  such  lost  grant  or 
certificate  Provided  always  that  the  Registrar- General  before  issuing  such 
provisional  certificate  shall  by  advertisement  in  the  Government  Gazette 
and  in  at  least  one  newspaper  published  in  the  city  of  Brisbane  give  not 
less  than  thirteen  clear  days  notice  of  his  intention  so  to  do.  N.  98  ;  Z. 
47, 76 ;  S.  79;  T.  62,  100  ;  V.  66-131,  86-60.) 

Snrreyori  Hg.  TTpon  the  application  of  any  person  producing  a  certificate  of 

^aaSd       competency  signed  by  the  Surveyor-General  or  other  officer  who  may  for 

that  purpose  be  appointed  by  the  Governor  and  Executive  Council  the 

Registrar- General  snail  license  such  person  as  a  surveyor  for  the  purposes 

of  ttiifl  Act.     (N.  100 ;  Z.  170 ;  S.  248 ;  V.  86-6.) 
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119.  Any  proprietor  Bubdiriding  any  land  under  the  proyisions  of  this  ProoHetor 
Act  for  the  purpose  of  selling  the  same  in  allotments  as  a  township  shdl  J^  deposit 
deposit  with  the  Registrar- G-eneral  a  map  of  such  township  provided  that  ^»  4i  Vio. 
such  map  shall  exhibit  distinctly   delineated  all   roads   streets  passages  S^*^®**'*^" 
thorougUPares  squares  or  reserves  appropriated  or  set  apart  for  puolic  use 

and  also  all  allotments  into  which  the  said  land  may  be  divided  marked  with 
distinct  numbers  or  symbols  and  every  such  map  shall  be  certified  as  accurate 
by  the  declaration  of  a  licensed  surveyor  before  the  Eogistrar-G-eneral  or  a 
justice  of  the  peace.     (N.  100, 101 ;  8. 100,  220-8  ;  T.  62-103, 104..) 

120.  The  Eegistrar-Q-eneral  may  require  the  proprietor  applying  to  Begiatntf. 
have  any  land  brought  under  the  provisions  of  this  Act  or  desiring  to  S^St^Sap 
transfer  or  otherwise  to  deal  with  the  same  or  any  portion  thereof  to  deposit  tobe  de- 
at  the  re^stry  oflSce  a  map  or  plan  of  such  land  certified  by  a  licensed  p^*®^ 
surveyor  in  manner  aforesaid  and  if  the  said  land  or  the  portion  thereof 
proposed  to  be  transferred  or  dealt  with  shall  be  of  less  area  than  one 
statute  acre  then  such  map  or  plan  shall  be  on  a  scale  not  less  than  one  inch 

to  two  chains  and  iE  such  land  or  the  portion  thereof  about  to  be  transferred 
or  dealt  with  shall  be  of  greater  area  than  one  statute  acre  but  not 
exceeding  five  statute  acres  then  such  map  or  plan  shall  be  upon  a  scale  not 
less  than  one  inch  to  five  chains  and  if  such  land  or  the  portion  thereof  as 
aforesaid  shall  be  of  greater  area  than  five  statute  acres  and  Hot  exceeding 
eighty  statute  acres  then  such  map  or  plan  shall  be  on  a  scale  of  not  less 
than  one  inch  to  ten  chains  and  if  such  land  or  the  portion  thereof  as 
aforesaid  shall  be  of  greater  area  than  eighty  statute  acres  then  such  map  or 
plan  shall  be  upon  a  scale  of  one  inch  to  twenty  chains  and  if  such  proprietor 
shall  neglect  or  refuse  to  comply  vrith  such  requirement  it  shall  not  be 
incumbent  on  the  Registrar- General  to  proceed  with  the  bringing  of  such 
land  under  the  provisions  of  this  Act  or  with  the  registration  of  such 
transfer  or  other  dealing  Provided  always  that  subsequent  subdivisions 
of  the  same  land  may  be  delineated  on  the  map  or  plan  of  the  same  so 
deposited  if  such  map  be  upon  a  sufficient  scale  in  accordance  with  the 
provisions  herein  contained  and  the  correctness  of  the  delineation  of  such 
subdivision  shall  be  certified  in  manner  prescribed  for  the  case  of  the 
deposit  of  an  original  map. 

121.  Any  person  may  upon  payment  of  the  fee  specified  in  the  list  Search 
marked  R  in  the  schedule  hereto  have  access  to  the  register  book  for  the  ^^^^ 
purpose  of  inspection  at  any  reasonable  time  during  the  hours  and  upon  the 
dajB  appointed  for  search.     (T.  62,  106.) 

122.  The  Registrar-General  upon  payment  of  the  fee  specified  in  the  list  ^jSSjned 
marked  R  in  the  schedule  hereto  shall  rurnish  to  any  person  applying  at  a  andaediedto 
reasonable  time  for  the  same  a  certified  copy  of  any  registered  instrument  Sj^KSiRj^ 
affecting  land  under  the  provisions  of  this  Act  and  every  such  certified  *'^-^*'*^ 
copy  signed  by  him  and  sealed  with  his  seal  shall  be  received  in  evidence  J^vedln 
in  any  court  of  justice  or  before  any  person  having  by  law  or  by  consent  of  ^j^f^yi^ 
parties  authority  to  receive  evidence  m  primd  facie  proof  of  all  matters  No.  is  ■.  so' 
contained  or  recited  in  or  endorsed  on  the  original  instrument.      (Ohisholm 

V.  (hpper,  86.      N.  102;  Z.  65  ;    S.  80;   T.  62-33, 105  ;  V.  66-47,  78-2.) 

123.  Except  in  the  case  hereinbefore   provided  of  a  mortgagee  or  Ko  act  of 
encumbrancee  against  a  mortgagor  or  encumbrancer  or  in  the  case  of  a  lessor  Jj  M^^Sept 
against  a  lessee  or  tenant  or  m  the  case  of  a  person  deprived  of  any  land  by  ^^gJJ^^jjj 
fraud  or  against  a  person  registered  as  proprietor  through  fraud  or  against  ^  ISt 
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Vid$  41  Vie,  a  person  deriying  otherwise  than  as  a  purchaser  or  morte;agee  bona  fide  for 
No.  18  8. 47  yafue  from  or  through  a  person  registered  as  proprietor  through  fraud  or  in 
the  case  of  a  person  deprived  of  any  land  by  reason  of  a  wrong  description 
of  any  land  or  of  its  Doundaries  and  except  in  the  case  of  a  registered 
proprietor  claiming  under  a  prior  certificate  of  title  or  under  a  prior  grant 
registered  under  the  provisions  o£  this  Act  in  any  case  in  which  two  grants 
or  two  certificates  or  a  grant  and  a  certificate  may  be  registered  under  this 
Act  in  respect  of  the  same  land  no  action  of  ejectment  shall  lie  or  be 
sustained  against  a  registered  proprietor  for  the  recovery  of  land  under 
the  provisions  of  this  Act  and  except  in  any  of  the  cases  aforesaid  the  grant 
or  certificate  of  title  shall  be  held  in  every  court  of  law  or  equity  to  be  an 
absolute  bar  and  estoppel  to  any  such  action  against  the  person  named  in 
such  grant  or  certificate  of  title  as  seized  of  or  entitled  to  such  land. 
(Featherstone  v.  Hanlon,  4t ;  Slack  v  Downton^  11 ;  Fannan  v.  Fantiarty  16  ;  re 
Sellars,  82 ;  Coleman  and  Clark  v.  Biria,  46 ;  Jones  v.  Sellick,  78 ;  Sanders 
V.  Wadham,  88  ;  Kirkham  v.  Julien^  109 ;  Wilkinson  v.  Brown,  121 ;  Kearton 
V.  Richardson,  125 ;  Stuart  v.  BeUon,  125a  ;  Colonial  Bank  v.  Bahhage,  126  ; 
Dyke  v.  Elliott,  133 ;  Finnorun  v.  Weir,  136 ;  Wadham  v.  Buttle,  155  ; 
Btickett  V.  JKnobhe,  167  and  168 ;  Belaney  v.  Sandhurst  Building  Society^ 
179;  Colonial  Bank  v.  Boache,  187.) 

CoSrtS^T  124u  In  the  event  of  the  recovery  of  any  land  by  action  of  ejectment 

order  the  from  a  fraudulent  proprietor  or  from  any  of  the  persons  against  whom  action 
f!?M^ti7  ^^  ©j^tment  is  not  by  this  Act  expressly  barred  it  shall  be  lawful  for  the 
in  the  regia-  Supreme  Court  to  make  an  order  for  cancelling  or  alteriuff  any  certificate 
obtftined  of  title  or  Other  instrument  or  entry  in  the  register  book  relating  to  the 
fraud*Mid  ^^^  ^*^^  *^^  ^^^  substituting  any  fresh  certificate  of  title  or  instrument  or 
the  snbstita.  entry  in  lieu  thereof  and  ordering  such  other  acts  and  instruments  to  be 
oOier^eni^  douo  and  executed  as  such  court  shall  under  the  circumstances  deem 
necessary  and  just  and  the  Begistrar- General  shall  give  effect  to  any  such 
order.     {Be  Wm.  Biggs,  59;  Cullen  v.  Thompson,  74  ;  Brady  v.  Brady,  75.) 

Begistmtioii  126.  For  the  purposc  of  bringing  an  action  of  ejectment  against  any 

S^e«iuii»!  porson  against  whom  such  action  is  not  expressly  barred  or  for  the  purpose 
i^tto  of  suing  for  damages  as  hereinafter  provided  the  registration  as  proprietor 
'^^^'■'*""^^    of  the  person  against  whom  such  action  or  suit  is  brought  shall  be  equivalent 

to  possession  bv  him  of  the  land  in  respect  to  which  such  action  is  brought. 

(Sharpe  v.  Haaley,  8 ;    Featherstone  v.  Hanlon  4  j    Chomley  v.  Firehrace,  21 ; 

Qallash  et  uxor  v.  Schutz,  22  ;  Coleman  and  Clarke  v.  Biria,  46 ;  Cullen  v. 

Thompson,  74 ;    Franklin  v.  Ind,  156 ;    ex  parte  Brown,  185  ;    Vicknall  v. 

Heymanson,  188  ;  Bobertson  v.  £eith,  195 ;  McQeary  v.  Brodziak,  213.) 

PerMiis  de.  126*  Any  person  deprived  of  any  land  or  of  any  estate  or  interest  in 

bringM^ln^  land  in  consequence  of  fraud  or  in  consequence  of  the  issue  of  a  certificate 
against        of  title  to  any  other  person  or  in  consequence  of  any  entry  in  the  register 
proprietor    book  or  of  any  error  or  omission  in  any  certificate  of  title  or  in  any  entry 
for  damagef  in  the  register  book  may  bring  and  prosecute  an  action  at  law  in  the 
Supreme  Court  for  the  recovery  of  damages  against  the  person  who  derived 
benefit  by  such  fraud  or  in  consequence  of  the  issue  of  such  certificate  of 
title  or  by  such  entry  or  in  consequence  of  such  error  or  omission  Provided 
always  that  no  such  action  shall  lie  or  be  sustained  unless  the  same  shall  be 
commenced  within  six  years  from  the  date  of  such  deprivation  except  never- 
theless that  any  person  being  under  the  disability  of  coverture  or  infancy  or 
absence  from  the  colony  or  of  unsoundness  cf  ::^.ad  may  bring  such  action 
within  six  years  firom  tne  date  on  which  such  disability  shall  have  ceased 
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Froyided  also  that  notliiiig  in  this  Act  contained  shall  be  interpreted  to  SaTingtiio 
Bnbject  to  any  action  of  ejectment  or  for  recovery  of  damages  any  purchaser  ^^"Jy  ^r 
or  mortgagee  bona  fide  for  yaluable  consideration  of  any  land  under  the  mortgagM 
proTisions  of  this  Act  although  his  vendor  or  mortgagor  may  have  beenj^dderi^ 
registered  as    proprietor   through   fraud  or  error  or  may  have  derived  ^joj^  ^  ^.^ 
from  or  through  a  person  registered  ai^  proprietor  through  fraud  or  error  no.ws. si' 
whether  by  wrong  description  of  land  or  of  its  boundaries  or  otherwise. 
(National  Bank  v.  National  Mortgage  and  Agency  Oompanvy  12 ;  Saunden  v. 
Oaboi,  15 ;  Stoekdale  v.  Hamilton,  154  ;  Wadham  v.   buttle,  155 ;    Franklin 
v.  2nd,  156.    N.  110;  S.  185  ;  T.  62, 113.) 

127.  In  case  the  person  against  whom  such  action  for  damages  is  if  registered 
directed  to  be  brought  shall  be  dead  or  shall  have  been  adjudged  insolvent  O  wtfra* 
or  shall  have  absconded  out  of  the  jurisdiction  of  the  Supreme  Court  then  in  ^  beagamst 
such  case  it  shall  be  lawful  to  bring  an  action  for  damages  against  the  e^e*^?^ 
Begistrar-General  as  nominal  defendant  for  the  purposes  of  recovering  J^^^^ 
the  amount  of  the  said  damages  and  costs   against  the  assurance  fund 
hereinbefore  described  and  in  any  such  case  and  also  in  any  case  in 

which  damages  may  be  awarded  in  any  action  against  the  person  deriving 
benefit  by  any  fraud  or  in  consequence  of  the  issue  of^any  certificate 
of  title  or  otherwise  as  aforesaid  and  the  sheriff  shall  make  a  return 
of  nulla  bona  or  shall  certify  that  the  full  amount  with  costs  awarded 
cannot  be  recovered  from  such  person  the  Treasurer  of  the  colony  upon 
receipt  of  a  certificate  of  a  judge  of  the  Supreme  Court  and  of  a  warrant 
under  the  hand  of  the  G-overnor  as  hereinafter  provided  shall  pay  the 
amount  of  such  damages  and  costs  or  the  unrecovered  balance  thereof 
as  the  case  may  be  and  shall  charge  the  same  to  the  account  of  the 
assurance  fund  Provided  always  that  the  assurance  fund  shall  not  be 
liable  for  payment  of  any  damages  after  the  eipiration  of  six  years  from 
the  time  when  the  cause  of  action  arose  Provided  also  that  any  person  so 
absconding  beyond  the  jurisdiction  if  subsequently  found  within  the 
torisdiction  shall  be  liable  to  be  sued  in  the  name  of  the  Begistrar- General 
for  the  amount  of  the  damages  and  costs  so  recovered  from  the  assurance 
fund.     (J^.  119.) 

128.  Every  action  which  shall  be  brought  by  any  person  te  recover  AoUons  for 
damages  for  or  by  reason  of  any  loss  or  damage  occasioned  by  any  omission  JJ^^  ®' 
mistake  or  misfeasance  of  the  Eegistrar-Genend  or  any  of  his  ofi&cers  or  may  in 
clerks  in  the  execution  of  their  duties  under  the  provisions  of  this  Act  shall  ^^j^^ 
be  brought  against  the  Begistrar- G-eneral  as  nominal  defendant  and  in  case  mnst&e 
in  any  such  action  the  plaintifE  recover  final  judgment  against  such  nominal  q^^^u 
defendant  then  upon  the  application  or  motion  of  such  plaintiff  any  judge  JJgj^^ 
of  the  Supreme  Court  shall  and  he  is  hereby  directed  to  certify  to  the  nS^4i  vio. 
Treasurer  the  fact  of  such  judgment  having  been  recovered  and  the  amount  ^^-  ^®  ••  ^ 
of  damages  and  costs  recovered  and  thereupon  or  before  the  expiration  of  Treasurer 
two  calendar  months  after  such  judgment  is  so  certified  the  said  Treasurer  w^Smt'^**^^ 
upon  the  receipt  of  a  warrant  under  the  hand  of  the  Governor  shall  pay  the  ^^^^^^ 
amount  of  such  damages  and  costs  to  the  person  recovering  the  same  his  ^oim?o? 
executors  or  administrators  and  shall  charge  the  same  to  the  account  of  the  ^^^^ 
assurance  fund  hereinbefore  described     Provided  always  that  notice  in  Kotioe  of 
writing  of  every  such  action  and  of  the  cause  thereof  shall  be  served  upon  JJJi^^n^® 
the  Attomey-C^eneral  and  also  upon  the  Begistrar- General  one  calendar  Begistnur. 
month  at  least  before  the  commencement  of  such  action    Provided  also  that  a.^^bj^ 
the  Begistrar-G^eneral  shall  not  be  personally  chargeable  upon  any  judgment  oeami 
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recoYered  as  aforesaid  nor  shall  any  process  or  notice  in  or  relating  to  any 
ProoMs  and  such  action  (ozcept  as  aforesaid)  be  seryed  upon  the  Begistrar-G^eneral  but 
22^  Jj^  all  such  processes  and  notices  shall  be  served  upon  the  Attorney- General 
A^r^-     for  the  time  being.     (Oakden  v.   Qibhs,  7  ;    Fotheringham  v.  Archer,  10 ; 

Anderson  v.  Maori  Sill  Borough,  103  ;  Schroeder  v.  Sareourt,  104  ;  Van 

Damme  y.  Bloxam,  106.     N.  120;  Z.  180  :  S.  208  ;  T.  62-128  :  V.  61-128, 

66-147.) 

Sw^Sned  1^*  ^  ^  ^  "^^^  action  judgment  be  given  in  favour  of  the  nominal 
or  plaintiff  defendant  or  the  plaintifE  discontinue  or  become  nonsuit  the  plaintiff  shall 
thi?S^Li  ^®  liable  to  nay  the  full  costs  of  defending  such  action  and  the  same  when 
dof^djnt  taxed  shall  be  levied  in  the  name  of  the  nominal  defendant  by  the  like 
^ts  process  of  execution  as  in  other  actions  on  the  case.  (Kirkham  v.  Oat^enter, 

BagiBfcrar.     HI.     Z.  188  ;  T.  62-129.) 
G6n6ral  may 

■Qinmon  130*  If  any  grant  certificate  of  title  or  other  instrument  affecting  land 

%^a  oer-  tinder  the  provisions  of  this  Act  or  any  entry  memorandum  or  endorsement 
titi?OT  entry  ^^  ^^  upou  any  such  instrument  shall  be  fraudulently  or  wrongfully  obtained 
haabewi  ffom  or  procurod  to  be  made  or  issued  by  the  Eegistrar- General  or  if  any 
otJJJS!^'^^  such  instrument  shall  be  wrongftiUy  retained  by  any  person  it  shall  be 
ft»iiy  Ob.  lawful  for  the  Eegistrar-Q-enerii  to  summon  before  him  the  person  who 
*""  shall  have  so  fraudulently  or  wrongfully  obtained  or  retained  the  same  or 

^sr^Xi  P^^^^^^^  ^^®  same  to  be  made  or  issued  and  in  case  such  person  shall  not 
Begistrar-  attend  at  the  time  so  appointed  having  no  lawful  impediment  to  be  notified 
wij^i™*^  to  the  Eegistrar-General  at  the  time  so  appointed  the  Eegistrar-General 
warrant  for  may  apply  to  a  judge  of  the  Supreme  Court  to  issue  a  warrant  authorising 
to^i  wp^  and  directing  some  person  to  be  therein  named  to  apprehend  and  arrest  the 
hendedand  nersou  SO  summoued  and  bring  him  before  a  judge  of  the  Supreme  Court 
befolre  a  ioT  examination  and  such  judge  shall  thereupon  issue  a  warrant  for  that 
S$5^e*^*  purpose, 
onrt  jgj   j^  ^^^^  .^  gj^^l^  1^^  shown  by  aflSdavit  to  the  satisfaction  of  the 

Mn*keJp^  Eegistrar-General  that  the  person  to  whom  a  summons  ought  to  be  directed 
oftheway^  as  noreinbcf Ore  mentioned  is  keeping  out  of  the  way  and  cannot  be 
JJ^'JJ"     personally  served  therewith  and  that  due  pains  have  been  taken  to  effect 
sarrod  upon  such  personal  sorvice  it  shall  be  lawful  for  the  Eegistrar- General  to  order 
OT  mSSTof  ^y  endorsement  upon  the  summons  that  the  delivery  of  a  copy  of  such 
too^*  laoe  ■^"°'^^^"'  ^  *^®  ^"^®  ^'  scrvaut  of  somo  adult  inmate  of  the  house  or  family 
of  abode      of  such  porsou  at  his  usual  or  last  known  place  of  abode  or  business  after 
the  purport  thereof  has  been  explained  to  such  wife  servant  or  inmate  shall 
be  equivalent  to  personal  service  and  in  every  such  case  the  service  of  such 
summons  in  pursuance  of  such  order  shall  be  deemed  and  taken  to  be  of  the 
PartT  ap.     same  force  and  effect  to  all  intents  and  purposes  as  if  the  part^  to  whom 
peanng  may  euch  summous  was  directed  had  been  personally  served  therewith. 

be  examined  ^  '' 

on  oath  \212,  TTpou  the  appearance  before  the  Eegistrar-General  or  court  or 

G^^nOor  j^dgo  of  any  person  summoned  or  brought  up  by  virtue  of  a  warrant  as 
S?d«  SS^  aforesaid  it  stall  be  lawful  for  the  E^strar-G^eneral  or  court  or  judge  to 
deUreryof  oxamiue  such  person  upon  oath  and  in  case  the  same  shall  seem  proper  to 
themrtru.  order  such  person  to  deliver  up  such  grant  certificate  of  title  or  other 
incaaeof  instrument  as  aforesaid  and  upon  refusal  or  neglect  by  such  person  to 
neffieot  or  deliver  up  the  same  within  a  time  to  be  named  for  that  purpose  in  such 
oertiflJatoJr  Order  the  Eegistrar-General  shall  issue  to  the  proprietor  of  the  said  land 
otber  inatn^  such  Certificate  of  title  or  other  instrument  as  is  herein  provided  to  be 
uS^t*'^    issued  in  the  case  of  any  grant  or  certificate  of  title  being  lost  mislaid  or 
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destro^red  and  the  Segistrar-General  shall  enter  in  the  register  book  notice 
of  the  issuing  of  the  said  certificate  of  title  or  other  instrument  and  the 
circumstances  under  which  the  same  was  issued  and  such  other  particulars 
as  haying  regard  to  the  estate  or  interest  of  the  registered  proprietor  of  such 
land  he  maj  deem  necessary  to  enter  therein. 

133*  If  the  person  who  is  charged  with  haying  so  fraudulently  or  wrong-  if  party 
fully  obtained  from  or  procured  to  be  made  or  issued  by  the  Eegistrar-  jJJSS^g, 
General  or  with  having  wrongfully  retained  such  grant  certificate  of  title  or  to  bo  con- 
other  instrument  of  such  enti^  memorandum  or  endorsement  as  hereinbefore  th?^"f° 
mentioned  shall  be  proyed  to  the  satisfaction  of  the  Eegistrar- G-eneral  or  party  attend- 
court  or  judge  to  haye  absconded  so  that  the  judge's  warrant  or  summons  of  SSSoSs  or 
the  Eegistrar- General  cannot  be  served  upon  him  the  same  proceedings  may  ^""^^t 
then  be  taken  as  if  such  person  had  been  duly  summoned  or  been  brought 
up  by  virtue  of  a  warrant  as  aforesaid  and  had  refused  or  neglected  to 
deliver  up  such  grant  certificate  of  title  or  other  instrument.    (Sharpe  v. 
Sadley,  3  ;  Ooher  y.  Spence,  5  ;  Fisher  y.  Stewart,  44 ;  Banh  of  Victoria  y. 
Bawlingsy  62  ;  re  Turnery  QQ  ;   Campbell  y.  Jarrett,  96.    Z.  183.) 

134.  In  every  proceedine;  under  this  Act  relating  to  any  summons  Begiatnr- 
examination  or  warrant  it  shall  be  lawful  for  the  Eegistrar- General  court  or  ^t^**' 
judge  to  give  to  or  withhold  from  any  of  the  persons  who  may  attend  any  »ward  oosta 
such  proceedings  his  reasonable  costs  and  expenses  and  to  direct  b^  whom  "  ®^p*°^ 
such  costs  and  expenses  are  to  be  borne  and  paid.     (JETaZZ  v.  Mally  98  ; 
JS^trton  v.  Bichardson,  125  ;  Ashley  v.  Oooh,  137, 160 ;  Campbell  y.  Jarretty  96, 

142 ;  Wilson  v.  King,  166 ;  Miller  y.  Stewart,  172 ;  Shacketl  y.  Lindsay,  174.) 

135.  In  case  such  costs  and  expenses  shall  not  be  paid  pursuant  to  the  Cotti  unpaid 
direction  for  payment  thereof  the  amount  of  such  costs  and  expenses  shall  Il^^by 
be  levied  by  distress  and  the  Eegistrar- General  or  judge  shall  issue  his  dirtreaa 
warrant  of  distress  accordingly  and  the  sum  therein  directed  to  be  levied 

BbaU  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  person 
liable  to  pay  the  same  and  the  overplus  arising  from  the  sale  of  such  goods 
and  chattels  after  satisfying  such  sum  of  money  and  the  expenses  of  the 
distress  and  sale  shall  be  returned  on  demand  to  t£e  person  whose  goods  shall 
have  been  distrained. 

136.  No  distress  levied  by  virtue  of  this  Act  shall  be  deemed  unlawful  No  distress 
nor  shall  any  person  making  the  same  be  deemed  a  trespasser  on  account  ^f^wiAt 
of  any  defect  or  want  of  form  in  the  application  warrant  of  distress  or  other  o'^nn 
proceeding  relating  thereto  nor  shall  such  person  be  deemed  a  trespasser  ab 

initio  on  account  of  any  irregularity  afterwards  committed  by  him  but  all 
persons  aggrieved  by  such  defect  or  irregularity  may  recover  fuU  satisfaction 
tor  the  speciid  damage  in  an  action  on  the  case.  (Jellicoe  v.  Wellington  Loan 
Cb.,  50  J  Boss  v.  MoNeil,  118;  Hart  v.  Stratton,  119.) 

137*  The  Begistrar-General  shall  not  except  as  hereinbefore  is  provided  indenmity 
be  subject  to  be  sued  or  prosecuted  by  any  person  whomsoever  on  account  SSSf'*'" 
of  any  act  done  or  default  made  by  him  in  nis  character  of  Eegistrar- General 
unless  the  same  has  happened  through  his  wilful  act  or  default  and  the  person 
goods  or  lands  of  the  Eegistrar-General  shall  not  be  liable  to  execution  of 
any  legal  process  by  reason  of  any  act  or  default  made  or  done  by  him  in 
his  character  of  Eegistrar-General  but  he  shall  be  indemnified  out  of  the 
assurance  fund  or  out  of  the  general  revenues  of  the  colony  in  case  such 
assurance  fund  shall  prove  to  be  insufficient  in  respect  of  all  losses  costs  or 
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damages  whicli  may  be  incurred  or  recovered  b^  any  person  under  any  action 
or  suit  brought  or  prosecuted  under  the  provisions  of  this  Act  touching  or 
concerning  any  matter  or  thing  relating  to  the  execution  of  this  Act  and 
the  powers  hereby  granted.  {Biggs  v.  Waterhouse^  68 ;  re  John  Eaton^  IM.) 

UTeS-*^  13®'  •^^'y  person  summoned  to  attend  before  the  Begistrar-G^neral 

penMs  tiea-    as  a  wituess  in  respect  of  any  instrument  required  to  be  produced  or  any  act 

"*'**  matter  or  thing  by  this  Act  authorised  to  be  done  proceeded  with  or  enquired 

into  by  or  before  the  Begistrar- General  shall  have  his  necessary  expenses 

tendered  to  him  in  like  manner  as  is  now  by  law  required  upon  service  of  a 

subpoena  to  a  witness  in  an  action  at  law. 

waSSI?*^  ^         139.  The  Begistrar-G-eneral  shall  not  receive  any  application  for  bring- 

ngmer       j^^  \s,uA  uudor  the  provisions  of  this  Act  or  any  instruments  purporting  to 

deal  with  or  affecting  any  land  under  the  provisions  of  this  Act  unless  there 

shall  be  endorsed  thereon  a  certificate  that  the  same  is  correct  for  the 

purposes  of  this  Act  signed  by  the  applicant  or  party  claiming  under  or  in 

respect  of  such  instrument  or  by  his  solicitor  and  the  Eegistrar-General 

shall  not  be  required  to  compare  the  said  instrument  with  the  duplicate 

thereof  and  shall  not  incur  or  Decome  subject  to  any  liability  action  or  other 

PeiMitj  for  proceeding  in  consequence  of  any  error  mistake  or  discrepancy  therein  but 

JJJJJJS?'    the  person  who  shall  falsely  or  negligently  certifiy  to  the  correctness  of  any 

inBtromeAtt  Buch  application  or  other  instrument  shall  incur  therefore  a  penalty  not 

exceeding  fifty  pounds    Provided  always  that  such  penalty  shall  not  prevent 

the  person  who  may  have  sustained  any  damage  or  loss  in  consequence  of 

error  or  mistake  in  any  such  certified  instrument  or  any  duplicate  thereof  from 

recovering  damages  againt  the  person  who  shall  have  certified  the  same. 

(OuthherUon  v.  atoann,  144.     N.  104;  Z.  39;  S.  282,  273;  T.  62-107; 

V.  66-34.) 

SSwi^*  140.  It  shall  be  lawful  for  the  Begistrar-General  to  charge  and  recover 

such  fees  as  shall  be  appointed  by  the  Governor  of  the  said  colony  with  the 
advice  of  the  Executive  Council  not  in  any  case  exceeding  the  several  fees 
specified  in  the  list  marked  S  in  the  schedule  hereto.  (Z.  46 ;  S.  22 ;  T.  62- 
108,  67-1 ;  V.  86-76.) 

Q^Jj^jto  141.  The  Eegistrar- General  shall  keep  a  correct  account  of  all  such 

pay  moneys  sums  of  mouoy  as  shall  be  received  hj  him  in  accordance  with  the  provisions 

rail^^l^to  of  ^^^  ^^^  ^^^  ^^^  V^J  ^^0  ^^®  ^^^0  ^^o  public  Treasury  of  the  colony 

vender        at  such  times  and  shall  render  accounts  of  the  same  to  such  persons  and  in 

*^^™        such  manner  as  may  be  directed  in  any  regulations  that  may  for  that  purpose 

be  from  time  to  time  issued  by  the  Governor  with  the  advice  of  the  Executive 

Council  and  the  Be^strar-General  shall  address  to  the  Treasurer  requisitions 

to  pay  moneys  received  by  him  or  by  the  Treasurer  in  trust  or  otherwise  on 

Parties        account  of  absent  mortgagees  or  other  persons  entitled  in  accordance  with 

b^^^^    the  provisions  of  this  Act  and  the  Treasurer  shall  be  bound  to  obey  aJl  such 

Treasurer     requisitions  whou  proved  and  audited  in  manner  directed  by  any  such  regula- 

i^^roper  ^^^^^  ^  aforesaid  and  accompanied  by  warrant  for  payment  of  the  same 

imder  the  hand  of  the  Governor  and  all  fines  and  fees  received  under  the 

provisions  of  this  Act  except  fees  payable  to  the  Lands  Titles  Commissioners 

for  the  bringing  of  land  under  the  operation  of  this  Act  shall  be  carried  to 

account  by  the  Treasurer  as  general  revenue.    {Ooker  v.  Spence,  6.    N.  106 ; 

8.23;  T.  62-109;  V.  66, 142.) 
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^42.  Any  person  who  shall  wilfully  or  knowingly  by  f rand  or  misrepre-  PetuOfrjr  for 
sentation  make  or  cause  or  obtain  to  be  made  in  the  register  book  any  entry  ^^^^^ 
which  might  in  any  way  affect  the  right  title  estate  or  interest  of  himself  or  book  or 
of  any  person  in  any  land  under  the  provisions  of  this  Act  or  who  shall  wil-  «^^Mof 
fully  or  knowingly  by  fraud  or  misrepresentation  procure  from  the  Eegistrar-  J*"5^J^ 
General  any  certificate  of  title  registration  abstract  or  other  instrument  uLr^n. 
eridencing  or  relating  to  title  or  estate  or  interest  in  land  tmder  the  proTi-  ■«»*»«o°» 
sions  of  this  Act  or  who  shall  wilfully  or  knowingly  by  fraud  or  misrepresen- 
tation cause  or  procure  to  be  made  any  entry  certificate  memorandum  or 
endorsement  by  this  Act  directed  to  be  made  in  or  upon  any  such  certificate 
abstract  or  other  instrument  or  who  shall  use  or  utter  any  such  certificate 
abstract  or  other  instrument  knowing  the  same  to  be  counterfeited  forged  or 
altered  or  to  have  been  obtained  by  fraud  or  misrepresentation  or  to  contain 
or  bear  any  entry  memorandum  certificate  or  endorsement  which  has  been 
forged  counterfeited  or  altered  or  obtained  by  fraud  or  misrepresentation  and 
who  shall  be  thereof  lawfully  conyicted  shall  be  deemed  guilty  of  felony  and 
be  sentenced  to  be  imprisoned  for  any  period  not  exceeding  four  years  and 
be  kept  to  hard  labour  or  in  solitary  confinement  for  any  part  of  the  period 
and  if  any  person  shall  wilfully  or  mowingly  make  a  false  oath  or  declaration 
touching  or  concerning  any  matter  or  procedure  made  or  done  in  pursuance 
of  this  Act  and  be  thereof  lawfully  conyicted  such  person  shall  be  deemed  ^J^JJ*-^. 
guilty  of  periur^r  and  be  imprisoned  for  the  period  and  in  the  manner  afore-  ^^ 
said  and  in  addition  to  such  punishment  any  person  damnified  or  suffering  ^^iSTrf" 
loss  by  any  such  firaud  misrepresentation  forgery  counterfeit  alteration  use  peijur 
or  utterance  of  any  such  certificate  abstract  or  other  instrument  as  aforesaid  ^pjj^jj 
or  by  the  making  of  any  such  false  oath  or  declaration  shall  haye  a  right  of  in  additioi^ 
action  against  and  be  entitled  to  recoyer  damages  from  the  person  guilty  of  ^^^I^^S^ 
Buch  fraud  misrepresentation  forgery  counterfeit  alteration  use  or  utterance  ^^^^f*^ 
or  making  such  false  oath  or  decbration  the  amount  of  all  damages  he  may 
baye  sustained  thereby  with  full  costs  of  suit  as  hereinbefore  proyided. 
iSassete  y.  Colonial  Bank,  188.     N.  180 ;  Z.  «00,  202  j  S.  187, 280,  281 ; 
V.  66-168.) 

143.  Unless  in  any  case  herein  otherwise  expressly  proyided  all  offences  PtnaitiM  to 
against  the  proyisions  of  this  Act  may  be  prosecuted  and  all  penalties  or  ^  n^of^ 
sums  of  money  imposed  or  declared  to  be  due  or  owing  by  or  under  the  ^^' 
proyisions  of  the  same  may  be  sued  for  and  recoyered  in  the  name  of  the  sag^uf 
Attomey-G-eneral  or  of  the  Eegistrar-General  before  any  court  in  the  said  <*«»•»* 
colony  haying  jurisdiction  for  punishment  of  offences  of  the  like  nature  or 

for  the  recoyery  of  penalties  or  sums  of  money  of  the  like  amount. 

144.  This  Act  shall  commence  and  take  effect  from  and  after  the  first  ^^"^JSj??: 
day  of  Jauuary  one  thousand  eight  hundred  and  sixly-two.  "^ 

SOHEDTJLES  EEEEEEED  TO.— A. 

Applications  to  bring  land  under  the  provisions  qf 

The  Real  Property  Act  qf  1861. 

I  A.  B.  of  do  declare  that  I  am  [or  on  behalf  of  of 

that  he  is]  [here  state  the  description  of  the  estate  whether  in  feC'Simple 

or  a  lesser  estate  or  as  trustee  or  held  in  trust  for  uses']  in  all  that  piece  of  land 

situated  in  [here  state  the  situation"]  containing  [here  state  the  area]  be  the 

P  So  much  of  aeotion  142  as  relates  to  the  puniahment  of  ao|^  offence  puniahable  as  perjairor 
mmiflhable  under  any  Aot  mentioned  in  the  preamble  to  29  ylo.  No.  li  if  repealed  by  29  Vio. 
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Bftme  a  little  more  or  lets  [exclnsiye  of  roads  intersectiiig  tha  same  if  any] 
with  [here  state  rights  of  toay  and  other  privilegee  or  easements  appertaining 
and  set  forth  a  sufficient  description  to  identify  the  land]  which  piece  of  land 
is  of  the  value  of  £  and  no  more  and  is  the  town  allotment  or  country 

section  [or  is  part  of  the  town  allotment  country  section  or  reserre]  originally 
granted  to  by  land  grant  under  the  hand  and  seal  of  Goyemor 

of  the  Colony  of  Queensland  [or  formerly  Goremor  of  the  CoIoot  of  New 
South  Wales  in  which  colony  the  said  land  was  then  situated]     Dated  the 

day  of  numbered  in  the  plan  of  the  district  township 

[or  county]  of  as  delineated  on  the  public  maps  of  the  colony  deposited 
in  the  Surrey  Office  Brisbane  And  I  do  further  declare  that  I  am  not  aware 
of  any  mortgage  encumbrance  or  claim  affecting  the  said  land  or  that  any 
person  hath  any  claim  estate  or  interest  in  the  said  land  at  law  or  in  equity 
in  possession  or  in  expectancy  other  than  is  set  forth  and  stated  as  f oUowb 
that  is  to  say  [here  state  particulars  of  all  unsatisfied  mortgages  encumbrances 
claims  or  interests  if  any\  And  I  fiurther  declare  that  there  is  no  person  in 
possession  or  occupation  of  the  said  lands  adversely  to  my  estate  or  interest 
therein  and  that  the  said  land  is  now  [here  state  name  and  description  of 
occupier  or  that  the  land  is  unoccupied]  and  I  make  this  solemn  declaration 
conscientiously  believing  the  same  to  be  true    Dated  at  this 

day  of  18    .    Made  and  subscribed  by  the  abovenamed  this 

day  of  in  the  presence  of  me  Begistrar-Gheneral 

[or  justice  of  the  peace].  I  A.%.  the  above  declarant  do  hereby  apply  to 
have  the  piece  of  land  described  in  the  above  declaration  brought  under  the 

S revisions  of  The  Beal  Property  Act  of  186L     Dated  at  this 

ay  of  18    .    "Witness  to  signature — C.  D,    A.  B. 

B. 

Caveat  forbidding  lands  to  be  brought  under 

The  Beal  Froperty  Act  of  1861. 

Take  notice  that  I  claiming  estate  or  interest  [here  state  the 

nature  of  the  estate  or  interest  claimed  and  the  ground  on  which  such  claim  is 
founded]  in  lands  described  as  [here  state  particulars  of  description  from 
declaration  of  applicant]  in  notice  dated  the  day  of  advertising 

the  same  as  lana  in  respect  to  which  claim  has  been  made  to  have  the  same 
brought  under  the  provisions  of  The  Beal  Property  Act  of  1861  do  hereby 
forbid  the  bringing  of  the  said  land  under  the  provisions  of  the  said  Act. 
Dated  this  day  of  18    .    A.  B.    Signed  in  my  presence 

this  day  of  .    To  the  Eegistrar-G^neral  of  the  Colony  of 

Queensland. 

C. 

QujGJCJNSLAin). 

[Boyal  Arms.] 
derUficaie  of  title. 

A.  B.  of  [here  insert  description  and  if  certificate  be  issued  pursuant  to 
any  transfer  rrferenoe  to  memorandum  of  tranrfer]  is  now  seised  of  an  estate 
[here  state  whether  in  fee-simple]  subject  nevertheless  to  such  encumbrances 
liens  and  interests  as  are  notified  by  memorandiim  endorsed  hereon  in  that 
piece  of  land  situated  in  the  county  [or  township]  of  [here  insert  sufficient 
description  to  identify  the  land]  which  said  piece  of  land  is  [or  is  part  of]  the 
coun^  section  [or  town  allotment]  marked  delineated  in  the  public 
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map  of  the  said  couniy  [or  townsliip]  deposited  in  the  ofSce  of  the  Snr^ejor- 
G^eneral  originallj  granted  the  day  of  under  the  hand  and 

seal  of  Governor  of  the  said  colony  [or  of  formerly  Governor 

of  the  Colony  of  New  South  Wales  in  which  colony  the  said  land  was  then 
sitnated]  to  C.  D.  In  witness  whereof  I  have  hereunto  signed  my  name  and 
affixed  my  seal  this  day  of  •      Begistrar-G^neral     (l.s.) 

Signed  sealed  and  delivered  in  presence  of  the  day  of 

D. 

QirONSLAlQ>. 

Memorandum  of  Tranrfer. 

I  A.  B.  being  registered  as  the  proprietor  of  an  estate  [here  Hate  nature 
of  the  estate  or  interest  whether  in  fee-simple  or  life  estate  or  of  a  greater  or 
legs  description  than  a  life  estate"]  subject  however  to  such  encumbrances  liens 
and  interests  as  are  notified  by  memorandum  endorsed  hereon  in  all  that 
piece  of  land  situated  in  the  county  [or  township]  of  containing  [here 

state  area"]  be  the  same  a  little  more  or  less  [exclusively  of  roads  intersecting 
the  same  if  any]  [here  state  rights  of  way  pripileges  or  easements  if  any  intended 
to  he  conveyed  and  if  the  land  to  he  dealt  with  contain  all  that  is  included  in  an 
existing  grant  or  certificate  refer  thereto  for  description  of  parcels  and  diagrams 
otherwise  set  forth  the  boundaries  in  chains  links  or  feet  and  refer  to  plan 
delineated  on  the  margin  or  annexed  to  the  instrument  or  deposited  in  the 
registry  office']  which  said  piece  of  land  is  [or  is  part  of]  the  countir  section 
[or  town  allotment]  marked  delineated  in  the  public  map  of  the  said 

county  [or  township]  deposited  in  the  office  of  the  Surveyor-General  which 
was  originally  granted  the  day  of  under  the  hand  and  seal 

of  Governor  of  the  said  colony  [or  formerly  Governor  of 

the  Colony  of  New  South  Wales  in  which  colony  the  said  land  was  then 
situated]  to  C.  D.  in  consideration  of  the  sum  of  £  paid  to  me  by 

E'  F.  the  receipt  of  which  sum  I  hereby  acknowledge  do  hereby  transfer  to 
the  said  E.  E.  all  my  estate  or  interest  [or  a  lesser  estate  or  interest  describ- 
ing such  lesser  estate]  in  the  said  piece  of  land  In  witness  whereof  I  have 
hereunto  subscribed  my  name  this  day  of  Signed  on  the 

day  above-named  by  the  said  A.  B.  in  the  presence  of  G.  H. 

E. 
Lease, 

1  A.B.  being  registered  as  proprietor  of  an  estate  [here  state  nature  of 
the  estate  or  interest  whether  in  fee-simple  or  life  estate  or  of  a  greater  or  less 
description  than  a  Itfe  estate]  subject  however  to  such  encumbrances  liens 
and  interests  as  are  notified  by  memorandum  endorsed  hereon  in  that  piece 
of  land  situated  in  the  couniy  [or  township]  of  containing  [here 

state  area]  be  the  same  a  little  more  or  less  [exclusive  of  roads  intersecting 
the  same  if  any]  [here  state  rights  of  way  privileges  or  easements  if  any 
intended  to  he  conveyed  If  the  land  to  he  dealt  with  contains  all  that  is 
included  in  an  existing  grant  or  certificate  of  title  refer  thereto  for  description 
and  diagram  otherwise  set  forth  the  houndaries  in  chains  links  or  feet  and  refer  to 
apian  thereof  on  margin  of  or  annexed  to  the  lease  or  deposited  in  the  registry 
office]  which  said  piece  of  land  is  [or  is  part  of]  the  country  section  [or  town 
allotment]  marked  delineated  m  the  public  map  of  the  said  county 

[or  township]  deposited  in  the  ofiSce  of  the  Suveyor-G^nend  which  was 
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originallj  granted  the  day  of  under  the  hand  and  seal  of 

G-ovemor  of  the  said  colony  [or  formerly  Governor  of  the  colony 

of  New  South  Wales  in  which  colony  the  said  land  was  then  situated]  to 
CD.  do  hereby  lease  to  E.F.  of  [here  insert  description]  all  the  said  lands  to 
be  held  by  him  the  said  E.E.  as  tenant  for  the  space  oi 
years  at  the  yearly  rental  of  £  payable  [here  insert  t^rms  of  payment 

of  rent]  subject  to  the  following  corenants  conditions  and  restrictions  \here 
set  forth  all  special  covenants  if  any  and  state  what  covenants  declared  hy  "  The 
Beat  Froperty  Act  1861 "  to  he  implied  against  a  lessor  and  lessee  respectively 
are  intended  to  he  harredor  modified  and  in  whai  manner],  I  E.E.  of  \here  insert 
description]  do  hereby  accept  this  lease  of  the  above  described  lands  to  be 
held  by  me  as  tenant  and  suDJect  to  the  conditions  restrictions  and  covenants 
above  set  forth.    Dated  this  day  of  Signed  by  the  above- 

named  A.B.  as  lessor  and  by  the  above-named  E.E.  as  lessee  this 
day  of  in  presence  of  X.Y.    (Signed)  A.B.  Lessor.    E.E.  Lessee. 

.  E. 

Bill  qf  Mortgage. 

I  A.B.  being  registered  as  proprietor  of  an  estate  {here  state  nature  of 
the  estate  or  interest  whether  vn  fee-simple  or  life  estate  or  of  a  greater  or  less 
description  than  a  life  estate]  subject  however  to  such  encumbrances  liens 
and  interests  as  are  notifiea  by  memoranda  endorsed  hereon  in  that  piece 
of  land  situated  in  the  county  [or  township]  of  .  containing  [here 

state  area]  be  the  same  a  little  more  or  less  [exclusive  of  roads  intersecting 
the  same  if  any]  [here  state  rights  of  Moay  privileges  or  easements  if  any 
appertaining  ana  if  the  land  to  he  deM  with  contains  all  that  is  included  in 
an  existing  grant  or  certificate  of  title  refer  thereto  for  description  <f  parcels 
and  diagram  otherwise  set  forth  the  houndanes  in  chains  links  or  feet  and 
refer  to  plan  thereof  on  margin  of  or  annexed  to  the  mortgage  or  deposited  in 
the  regutry  office]  which  said  piece  of  land  is  [or  is  part  of]  the  country 
section  [or  town  allotment]  marked  delineated  m  the  public  map  of 

the  said  county^  [or  townsmp]  deposited  in  the  office  of  the  Surveyor-Gheneral 
which  was  originally  granted  the  day  of  under  the  hand 

and  seal  of  Ghovemor  of  the  said  colony  [or  formerly  Governor 

of  the  colony  of  New  South  Wales  in  which  colony  the  said  land  was  then 
situated]  to  CD.    Li  consideration  of  the  sum  of  £  this  day  lent 

to  me  bv  E.E.  of  [here  insert  description]  the  receipt  of  which  sum  I  hereby 
acknowledge  da  hereby  covenant  with  the  said  E.F.  that  I  will  pay  to  him 
the  said  E.E.  the  above  sum  of  £  on  the  day  of 

Secondly  that  I  will  pay  interest  on  the  said  sum  at  the  rate  of  £ 
by  the  £100  in  the  year  by  equal  payments  on  the  day  of 

and  on  the  day  of  in  every  year    Thirdly  [here  set  forth 

special  covenants  if  any  are  intended  and  state  what  covenants  declared  hy 
"  The  Seal  Property  Act  of  1861"  to  he  implied  in  mortgages  are  intended  to  he 
harred  or  modified  and  if  so  in  what  manner]  And  for  the  better  securing  to 
the  said  E.E.  the  repayment  in  manner  aforesaid  of  the  said  principal  sum 
and  interest  I  hereby  mortgage  to  the  said  E.E.  all  my  estate  and  interest 
in  fche  said  land  above  descnbed.  In  witness  whereof  I  have  hereto 
signed  my  name  this  day  of  A.B.  Mortgagor.    Signed  by 

the  above  named  A.B.  as  mortgagor  this  day  of  in  the 

presence  of  G-*H. 
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G. 

Bill  of  Encumbrance  for  Becuring  a  turn  ofWrney. 

I  A.B.  being  registered  as  proprietor  of  an  estate  {here  Hate  nature  of  the 
estate  or  intereit]  subject  however  to  sucb  encumbrances  liens  and  interests 
as  are  notified  bj  memoranda  endorsed  thereon  in  that  piece  of  land  situated 
in  the  county  [toumship'}  of  containing  [here  Hate  area]  be  the  same 

a  little  more  or  less  [exclusive  of  roads  intersecting  the  same  if  any]  [here 
alto  state  rights  of  way  primlege%  or  easements  if  any  appertaining  and  If  the 
land  to  he  dealt  with  contains  all  that  is  included  in  an  existing  grant  or 
certificate  of  title  refer  thereto  for  description  of  parcels  and  diagram  otherwise 
set  forth  the  boundaries  in  chains  links  or  feet  and  refer  to  plan  thereof  on 
margin  of  or  annexed  to  the  bill  of  encumbrance  or  deposited  in  the  registry 
office']  which  said  piece  of  land  is  [or  is  part  of]  the  country  section  [or  town 
allotment]  marked  delineated  in  the  public  map  of  the  said  county 

[or  township]  deposited  in  the  office  of  the  Surveyor-Gkneral  which  was 
originally  grantea  the  day  of  under  the  hand  and  seal  of 

Q-ovemor  of  the  said  colony  [or  formerly  Q-ovemor  of 

the  colony  of  New  South  Wales  in  which  colony  the  said  land  was  then 
situated]  to  CD.  of  the  said  colony.  And  desirinfi^  to  render  the  said  land 
available  for  the  purpose  of  securing  to  and  for  the  benefit  of  CD.  the  sum  of 
money  [annuity  or  rent  charge]  hereinafter  mentioned  do  hereby  encumber 
the  said  land  for  the  benefit  of  the  said  CD.  with  the  sum  [annuity  or  rent 
charge]  of  £  to  be  raised  and  paid  at  the  times  and  in  the  manner 

following  that  is  to  say  [here  state  the  times  appointed  for  the  payment  qf  the 
sum  annuity  or  rent  charge  intended  to  be  secured  the  interest  if  any  and  the 
events  on  which  such  sum  annuity  or  rent  charge  shall  become  and  cease  to  be 
payable  also  any  special  covenants  or  powers  and  any  modification  of  the  powers  or 
remedies  given  to  an  encumbrance  by  "  The  Beal  Property  Act  0^1861  ']  And 
subject  as  aforesaid  the  said  CD.  shall  be  entitled  to  all  powers  and 
remedies  given  to  an  encumbrance  by  "  l?he  Beal  Property  Act  of  1861." 
In  witness  whereof  I  have  hereunto  signed  my  name  this  day  of 

in  the  presence  of  E.F. 

H. 

Transfer  of  Mortgage  Lease  or  Encumbrance  to  be  Endorsed  on  Original 
Mortgage  Bill  qf  Encumbrance  or  Lease. 

I  the  within  mentioned  CD.  in  consideration  of  £  this  day  paid 

to  me  by  X.Y.  of  the  receipt  of  which  sum  I  do  hereby  acknowledge 

hereby  transfer  to  him  the  estate  or  interest  in  respect  to  which  I  am 
r^^istered  proprietor  as  set  forth  and  described  in  the  within-written 
security  together  with  all  my  rights  powers  estate  and  interest  therein.  In 
witness  whereof  I  have  hereunto  subscribed  my  name  this  day  of 

CD.     Signed  by  the  above-mentioned  CD.  in  the  presence  of 
E.F.  the  day  of  Accepted  as  above  X.Y.  transieree  in  the 

presence  of  Q-.H. 

Nomination  of  Trustees, 

I  A.B.  being  registered  as  the  proprietor  of  an  estate  [here  state  nature 
of  the  estate  or  interest]  subject  however  to  such  encumbrances  liens  and 
interests  as  are  notified  by  memoranda  endorsed  hereon  in  that  piece  of  land 
situate  in  the  county  [or  township]  of  [here  state  area]  be  the  same  a  little 
more  or  less  [ezdusive  of  roads  intersecting  the  same  u  any]  [here  also  state 

to 
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ri^hU  of  way  privileges  or  ea$emenU  if  any  intended  to  he  conveyed  in  truit  and 
if  the  land  to  he  dealt  with  contains  all  that  is  included  in  an  existing  grant  or 
cerHfieafe  rtfer  thereto  for  description  of  parcels  and  diagram  otherwise  set 
forth  the  houndaries  in  chains  links  or  feet  and  refer  to  plan  delineated  in 
margin  or  annesced  to  instrument  deposited  in  registry  office]  which  said  piece 
of  land  is  [or  is  part  of  the  country  section  or  town  allotment]  marked 
deposited  in  the  office  of  the  Saryejor-Gkneral  which  was  originally 
granted  the  day  of  under  theliand  and  seal  of  GK>yemor 

of  the  said  colony  [or  formerly  Governor  of  New  South  Wales  in 

which  colony  the  said  land  was  then  situated]  of  the  said  colony  to  CD.  do 
hereby  transfer  all  my  estate  or  interest  in  the  said  land  aboTO  described  to 
CD.  of  E.F.  of  and  G.H.  of  as  trustees  of  the 

same  under  the  provisions  of  "  The  Beal  Property  Act  of  1861."  In 
witness  whereof  I  nave  hereunto  signed  my  name  this  day  of 

in  the  presence  of  A.B.    Accepted — CD.  E.F.  G.H.  in  the  presence  of 

Schedule  of  TrusU, 

It  is  agreed  that  the  above  described  land  shall  he  held  by  the  above- 
named  trustees  upon  the  trusts  following  that  is  to  say — 

K. 

Caveat  forhidding  Begistration  of  Dealing  with  Estate  or  Interest. 

To  the  Begistrar-Q^neral  of  Queensland. 

Take  notice  that  I  claiming  the  estate  or  interest  \here  state  the  nature 
of  the  estate  or  interest  claimed  and  the  grounds  on  which  such  claim  is  founded] 
in  [here  descrihe  land]  forbid  the  registration  of  any  memorandum  of  sale  or 
other  instrument  affecting  the  said  land  until  this  caveat  be  by  me  or  by  the 
order  of  the  Supreme  Court  or  some  judge  thereof  withdrawn  or  until 
days  shall  have  elapsed  after  notice  of  such  intended  registration 
shall  have  been  delivered  to  me  or  left  at  or  forwarded  through  the  post  to 
my  address  in  the  colony  as  under  written.  Dated  this  [here  insert  date  of 
caveat]  day  of  18    .    A.B. 


Power  qf  Attorney, 

I  A  B.  being  registered  as  proprietor  of  an  estate  [here  state  nature 
qf  the  estate  or  interest  whether  in  /ee-simple  or  life  estate  or  of  a  greater 
or  less  description  than  a  l\fe  estate'^  subject  however  to  such  encum- 
brances liens  and  interests  as  are  notified  by  memoranda  endorsed  hereon 
in  [here  refer  to  schedule  for  description  and  content  of  the  several  parcels 
of  land  intended  to  he  affected  which  schedule  must  contain  reference  to 
the  existing  certificate  qf  title  or  land  grant  of  each  parcel]  do  hereby 
appoint  CD.  to  be  my  true  and  lawful  attorney  and  on  my  behidf  to 
[nere  state  the  nature  and  extent  of  the  powers  intended  to  he  conferred  as 
whether  to  sell  lease  mortgage  Sfc^  the  lands  in  the  said  schedule  des- 
cribed subject  nevertheless  to  the  restrictions  and  limitations  declared 
and  set  forth  at  foot  hereof  and  to  execute  all  such  instruments  and 
do  all  such  acts  matters  and  things  as  may  be  necessary  for  carrying  out 
the  powers  hereby  given  and  for  the  recovery  of  all  rents  and  sums  of 
money  that  may  become  or  are  now  due  or  owing  to  me  in  respect  of  the 
said  lands  and  tor  the  enforcement  of  all  contracts  covenants  or  conditions 
binding  upon  any  lessee  or  occupier  of  the  said  lands  or  upon  any  other 
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person  in  respect  of  the  same  and  for  the  taking  and  maintaining  possession 
of  the  said  lands  and  for  protecting  the  same  from  waste  damage  or  trespass. 
I  dedare  the  said  lands  [or  mj  estate  or  interest  in  the  said  lands]  shall  not 
be  sold  for  less  than  £  [here  insert  oondUions  if  any  to  he  imposed.]  I 

declare  the  amount  of  money  to  be  raised  hj  mortgage  on  the  security  of 
the  said  lands  under  this  power  shall  not  exceed  £  or  be  less  than 

and  that  the  rate  of  interest  at  which  the  same  is  raised  shall  not 
exceed  £  for  every  £100  by  the  year.    I  declare  the  said  land  shall 

not  be  leased  for  any  term  of  years  exceeding  or  at  a  less  rent  than 

£  [here  insert  conditions  such  m  whether  ri^ht  of  purchase  may  he 

given  and  at  what  price  Sfc.  StcJ]  I  declare  that  this  power  shall  not  be 
exercised  after  the  expiration  oi  from  the  date  hereof.     In  witness 

whereof  I  have  hereunto  signed  my  name  this  daj  of  Signed 

by  the  above-named  A.B.  this  day  of  m  the  presence  of 

i.T. 

[Schedule  referred  to.] 

M. 

Begistration  Abstract, 

I  A.B.  being  registered  as  proprietor  of  an  estate  [here  state  nature  of 
the  estate  or  interest  whether  in  fee-simple  or  l\fe  estate  or  of  a  greater  or 
less  descr^tion  than  a  life  estate]  subject  nowever  to  such  encumbrances  liens 
and  interests  as  are  notified  by  memoranda  endorsed  hereon  in  [here  refer  to 
schedule  for  description  and  content  of  the  several  parcels  of  land  intended  to  he 
dealt  with  which  schedule  must  contain  reference  to  the  existing  grants  or  certifi- 
cates of  title  of  the  said  parcel  of  land]  request  that  a  registration  abstract  of 
my  title  to  the  said  lands  may  be  gnuited  enabling  me  to  sell  lease  or  other- 
wise deal  with  the  same  at  places  without  the  limits  of  the  colonv.  (Signed) 
A.B.  To  the  Begistrar*General.  Signed  by  the  above-named 
A.B.  this  dav  of  in  the  presence  of  X.Y.    I  Eegistrar- 

Gheneral  of  the  colony  of  Queensland  do  hereby  certify  that  the  above 
particulars  relating  to  the  above  described  land  and  to  the  estate  and 
interest  therein  of  E.B.  whose  signature  is  above  subscribed  are  correct  as 
appears  by  entries  recorded  in  the  register  book  of  the  said  colony  volume 
folio  pursuant  therefore  to  the  above  application  and  by 

virtue  of  the  powers  in  me  vested  by  Act  of  the  Legislature  of  the  said 
colony  intituled  The  Beal  Property  Act  of  1861  this  registration  abstract  is 
issued  for  the  purpose  of  enabling  the  said  A.B.  to  deal  with  the  said  lands 
at  places  without  tne  limits  of  the  said  colony.  This  abstract  shall  continue 
in  force  from  the  date  thereof  to  the  day  of  unless  sooner 

delivered  up.  In  witness  whereof  I  have  hereunto  signed  my  name  and 
affixed    my  seal  this  day  of  Begistrar-General.      Signed 

sealed  and  delivered  the  day  of  in  the  presence  of  X.Y. 

[Schedule  referred  to,] 

N. 

Bevocation  Order. 

I.  A.B.  of  •  being  seised  of  an  estate  [here  state  the  nature  of  the 

estate  whether  in  fee-simple  or  of  a  less  description]  all  that  piece  of  land 
[here  describe  land  referring  to  the  existing  arant  certificate  or  other  instrU' 
ment  of  title]  hereby  revoke  the  power  of  mortgaging  [or  selling]  the  said 
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land  given  by  me  to  by  a  power  of  attorney  dated  the  day 

of  In  witness  whereof  I  have  hereunto  subscribed  my  name  this 

day  of  A.B.  of  .    I  M.M.  Eegistrar-Qeneral  hereby  certify 

that  the  above-named  proprietor  has  executed  this  revocation  order  in 
manner  above  appearing  and  that  the  jjarticulars  thereof  are  entered  in  the 
register  book.    (Signed)  Begistrar-G^neral. 


Certificate  of  Begietrar-Generdl  upon  aehnowledgment  of  Imtrument  to  he  made 

hy  a  Married  Woman. 

I  certify  that  this  instrument  was  this  day  produced  before  me  the 
undersimed  M.N.  Begistrar-GFeneral  [judge  or  Master  of  the  Supreme 
Court  of  Queensland  or  A.B.  a  commissioner  duly  authorised  in  that  behalf 
for  taking  acknowledgements  of  married  women  or  E.F.  the  commissioner 
named  in  the  commission  hereunto  annexed  or  G.H.  mayor  or  police  magis- 
trate of  ^  and  was  acknowledged  by  the  wife  of 
therein  named  bemg  oersonally  present  before  me  and  being  of  full  age  and 
competent  understanding  to  be  her  act  and  instrument  previous  to  which 
acknowledgment  the  said  being  examined  by  me  separately  and 
apart  from  her  husband  touching  her  knowledge  of  the  contents  of  the  said 
instrument  and  her  consent  thereto  declared  that  she  fully  understood  the 
nature  and  effect  thereof  and  that  the  same  was  freely  and  voluntarily 
executed  by  her.  As  witness  my  hand  this  day  of 
(Signed.) 

P. 

Certificate  of  Regittrar-Qeneral  Justice  of  the  Peace  Sfc.  taking  Declaration  of 

Attesting  Witneee. 

Appeared  before  me  at  the  day  of  CD.  of 

attesting  witness  to  this  instrument  and  acknowledged  his  signa- 
ture to  the  same  and  did  further  declare  that  A.B.  the  party  executing  the 
same  was  personally  known  to  him  the  said  CD.  and  that  the  signature  of 
this  said  mstrument  is  in  the  handwriting  of  the  said  A.B.     (Signed) 
Eegistrar-Qeneral  or  J.P. 

Q. 

Certificate  qf  Segistrar-  General  or  Justice  of  the  Peace  before  whom  imtrument 
mag  have  been  executed  by  the  parties  thereto. 

Appeared  before  me  at  the  day  of  A.B.  of 

the  party  executing  the  within  instrument  and  did  freely  and 
voluntarily  sign  the  same.     (Signed)  Eegistrar-Q-eneral  or  J.P. 

S. 

Fees  payable  for  the  performance  of  the  several  acts  matters  and  things  herein 

specified. 

For  the  bringing  land  under  the  provisions  of  this  Act  to  be  paid  to  the 
Begistrar-Oeneral  over  and  above  the  cost  of  all  advertisements  herein 
directed  to  be  published* 
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When  the  title  consists  of  a  land  grant  only... 

Wlien  the  title  is  of  any  other  description  and  the  value  exceeds 
^&oOO  •••  ...  ...  •••  ...  ... 

When  the  title  is  of  any  other  description  and  the  value  exceeds 
£200  and  does  not  exceed  £800 

When  the  title  is  of  any  other  description  and  the  value  exceeds 
£100  and  does  not  exceed  £200 

When  the  title  is  of  any  other  description  and  when  the  value 
does  not  exceed  £100... 

Contribution  to  Assurance  Fund  upon  first  bringing  land  under 
this  Act — 

And  upon  transmission  by  will  or  intestacy  in  the  pound  sterling    0    0  0^ 

«Other  fees — 
For  every  certificate  of  title  or  registration  abstract    ...  ...10    0 

For  every  certificate  of  title  issued  to  proprietor  for  balance  of 


£     8     B 
0    10 

10  0 

0  15  0 

0  10  0 

0    5  0 


land  left  upon  a  transfer  of  portion  of  the  land  included 
under  a  former  grant  or  certificate  of  title 

For  certificates  of  title  issued  under  other  circumstances 

Registering  memorandum  of  sale  bill  of  mortgage  bill  of  encum- 
brance lease  or  nomination  of  trustees  or  any  direction  licence 
or  order  of  the  Supreme  Court  or  any  judgment  or  writ     ... 

For  registering  transfer  of  mortgage  or  of  encumbrance  or  release 
of  mortgage  or  encumbrance  or  the  transfer  or  surrender  of 
a  lease  or  discharge  or  satisfaction  of  any  judgment  or  writ... 

Begistering  a  declaration  of  ownership  taken  by  transmission    ... 

For  every  power  of  attorney 

For  cancelling  power  or  registration  abstract... 

For  every  revocation  order 

Beceipt  and  noting  of  caveat 

For  every  search  when  the  volume   and  folium  is  given 

For  every  general  search  ... 

For  every  map  or  plan  deposited 

For  every  deed  or  other  instrument  declaratory  of  trusts  deposited 

On  deposit  of  any  will  or  other  instrument  for  safe  custody  only 

For  the  exhibition  or  return  of  any  instrument  so  deposited  or  for 
exhibiting  any  application  or  deed  surrendered     ... 

For  certified  copy  first  five  folios  per  folio  of  seventy-two  words 

For  every  folio  or  part  folio  after  first  five     ... 

For  every  instrument  drawn  on  parchment    „• 
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1877. 
QUEENSLAOT). 

THE  LAND  TRANSFER  ACT 

NO.   Q. 

Preamble     TTTHEEEAS  it  is  desirable  to  amend  "  The  Eeal  Property  Act  of  1861 " 

f  ?       Be  it  therefore  enacted  by  the  Queen's  Most  Excellent  Majesty  by 

and  with  the  adyice  and  consent  of  the  Legislative  Council  and  Legislative 

Assembly  of  Queensland  in  Parliament  assembled  and  by  the  authority  of 

MitipBH  *^®  ^°^®  ^  follows : — 

SJIJl^  1.  This  Act  shall  be  read  and  construed  with  and  as  an  amendment  of 


read  as  pert 

iieaX  ^.   *„.„  ^^,  „„^^  ^^  *««„  „„. 

£*^i   «  The  Bead  Property^A^^  of  1861 


Short  title  2.  This  Act  may  be  cited  for  all  purposes  as  "  The  Eeal  Property  Act 

of  1877." 

^J''^^*-  ^  3.  In  the  construction  and  for  the  purposes  of  this  Act  and  in  all 
ono  mu  jjjgjj^mgu^  purporting  to  be  made  or  executed  thereunder  (if  not  incon- 
sistent with  the  context  and  subject-matter)  the  following  terms  shall  have 
the  respective  meanings  hereinafter  assigned  to  them  that  is  to  say: — 
THE  PltlNCIPAL  ACT  shaU  mean  *'  The  Eeal  Property  Act  of  1861." 
THIS  ACT  shall  mean  "The  Eeal  Property  Act  of  1861 "  as  amended  by 
this  Act.  PEOPEIETOE  shall  include  any  person  possessed  of  or  entitled 
to  any  charge  unon  any  land.  APPEAISEE  shall  mean  and  include  anv 
person  appointea  by  the  Eegistrar-General  under  this  Act  to  value  land. 
(N.  8  ;  Z.  2  ;  S.  180  ;  T.  62-8 ;  V.  66-4, 107.) 

^^epeti  4.  Section  eighty-five  of  the  Principal  Act  is  hereby  repealed. 

Attortation  5^  All  instruments  executed  in  this  colony  pursuant  to  the  provisions 

iiff^'  of  this  Act  unless  the  execution  thereof  be  proved  before  the  Segistrar- 
General  a  notary  public  justice  of  the  peace  or  commissioner  for  taking 
affidavits  as  provided  by  section  one  hundred  and  fifteen  of  the  Principsd 
Act  shall  be  attested  by  the  Eegistrar- General  a  notary  public  justice  of  the 
peace  commissioner  for  taking  affidavits  barrister  solicitor  or  conveyancer. 
(N.  94;  Z.  160;  T.  86-29;  V.  66-115,  85-71.) 

^wSera^  6.  The  Eogistrar- General  may  from  time  to  time  subject   to  the 

Se^lpointed  approval  of  the  Governor  in  Council  by  an  instrument  under  his  hand  and 

the  seal  of  his  office  appoint  fit  and  proper  persons  to  be  appraisers  to  value 

land  under  this  Act. 

Oath  of  7^  Every  appraiser  shall  before  performing  any  duties  under  this  Act 

■ppr^     take  the  foUowing  oath  before  the  Registrar-General  or  some  Justice  of 

the  Peace  who  are  hereby  respectively  authorised  to  administer  the  same : — 

I  do  solemnly  swear  that  I  will  faithfully  and  honestly  and  to 

the  best  of  my  skill  and  ability  make  any  valuation  required  of  me 
under  the  provisions  of  "  The  Eeal  Property  Act  of  1861 "  and 
"  The  Eeal  Property  Act  of  1877."    (N.  129 ;  Z.  210.) 
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3,  When  any  person  claiming  to  be  entitled  beneficially  to  land  for  an  Effect  of 
estate  of  freehold  in  possession  sluill  apply  to  have  such  land  brought  under  JXremSLt 
the  proyisions  of  this  Act  it  shall  not  be  lawful  for  the  Eegistrar-Q-eneral 
to  reject  such  application  by  reason  only  that  a  conyeyance  by  the  origisal 
grantee  of  the  said  land  lorming  part  of  the  title  appears  to  haye  been 
executed  by  such  grantee  prior  to  the  issue  of  the  grant.  (J^eill  y. 
Lindtay,  94.) 

9,  It  shall  not  be  lawful  for  any  applicant  to  withdraw  or  materially  AppUoatioii 
alter  Ids  application  without  the  consent  oi  every  person  who  would  in  the  JJu^SS- 
event  of  such  application  being  granted  be  entitled  to  a  certificate  of  title  e^  only  to 
on  such  application.  Such  consent  shall  be  evidenced  by  an  endorsement  dr«!m5rtth 
upon  the  request  mentioned  in  section  twenty-nine  of  the  Principal  Act  ^^  consent 
signed  by  such  person  or  his  solicitor.     (See  note  to  See,  29  of  1861  Aot. 

N.  14,  24;  Z.  27  ;  S.  41  ;  T.  62-25.) 

10,  When  the  Segistrar-Qeneral  shall  be  of  opinion  that  any  appli-  Supplement- 
cation  to  bring  land  under  the  Principal  Act  is  defective  on  account  of  ^^SS^* 
want  of  legal  or  equitable  title  in  the  applicant  he  may  instead  of  rejecting 

the  same  accept  the  concurrence  of  the  parties  entitled  to  any  legal  or 
equitable  estate  therein.  {Wiggins  app.,  Uammill  resp.,  88.)  Such  concur- 
rence shall  be  endorsed  on  the  application  or  refer  thereto  by  number  or 
other  sufficient  description  and  shall  be  sufficient  if  in  the  following  form 
or  in  a  form  to  the  like  effect : — 

I  concur  in  the  above  [or  within]  application. 

Dated  A.B.  Witness— 

I  concur  in  the  application  of  to  bring  land  [describing  it] 

under  "  The  Eeal  Property  Act." 

Dated  A.B.  Witness— 

11,  Notwithstanding  the  provisions  of  section  44  of  the  Principal  Act  Leasee  not 
the  estate  of  a  registered  proprietor  shall  not  be  paramount  or  have  priority  ^SJ^^ 
over  any  tenancy  from  year  to  year  or  for  any  term  not  exceeding  three  v>9d 
years  created  either  before  or  after  the  issue  of  the  certificate  of  title  oE 

such  registered  proprietor.     (Z.  86 ;  S.  116  ;  V.  66-76.) 

12,  Subject  to  the  proviso  next  hereinafter  contarned  all  instruments  1^^^  ^' 
shall  be  registered  in  the  order  in  which  the  same  shall  be  produced  to  the  "**'*'^*" 
Eegistrar-General  for  that  purpose  and  all  instruments  registered  in  respect 

of  or  affecting  the  same  estate  interest  or  security  shall  notwithstanding  any 
express  implied  or  constructive  notice  be  entitled  to  priority  one  over  the 
other  according  to  the  dates  of  the  production  of  such  instruments  to  the 
Eegistrar-G-eneral  for  registration  and  not  according  to  the  dates  of  such 
instruments.  For  the  purpose  of  determining  such  priorities  the  fiegistrar- 
Oeneral  shall  endorse  on  every  instrument  registered  by  him  the  day  and 
hour  of  the  production  of  such  instrument  for  registration.  Provided  that 
if  any  instrument  shall  be  produced  to  the  Eegistrar- General  for  registration 
whicn  cannot  be  registered  in  consequence  of  the  non-production  of  the 
instruments  of  title  relating  to  the  estate  or  interest  or  security  proposed 
to  be  dealt  with  and  before  the  registration  thereof  any  other  instrument 
executed  by  the  same  proprietor  or  owner  and  purporting  to  transfer  or 
otherwise  dfeal  with  the  same  estate  or  interest  or  the  same  security  shall  be 
produced  to  the  Eegistrar-G-eneral  for  registration  and  shall  be  accompanied 
Dy  the  instruments  of  title  he  shall  first  register  that  instrument  whicn  shall 


Digitized  by  VjOOQIC 


160        QUEENSLAlfD    EEAL    PROPEBITT    ACT— No.  2. 


Begisfcerof 
powers  of 
ftttornej 


be  produced  bj  the  person  producing  to  him  the  instruments  of  title  relating 
to  the  estate  or  interest  or  security  proposed  to  be  dealt  with.  (JKissUng  v. 
Mitchelson,  123.) 

13.  A  separate  register  of  powers  of  attorney  affecting  lands  under  the 
provisions  of  this  Act  or  whicn  may  be  the  subject  of  an  application  to 
bring  them  under  such  proTisions  shau  be  kept.  And  wheneyer  a  power  of 
attorney  shall  be  brought  to  the  Begistrar-G^neral  for  the  first  time  he  shall 
enter  a  memorial  thereof  in  such  register  and  such  entry  shall  be  considered 
a  compliance  with  the  provision  oi  section  one  hundred  and  four  of  the 
Principal  Act  requiring  that  a  memorial  of  such  power  of  attorney  shall  be 
entered  in  the  Begister  Book  and  no  entry  of  such  memorial  after  the  first 
such  entry  shall  be  necessary.  It  shall  not  be  necessary  for  the  Eegistrar- 
General  to  require  proof  that  at  the  time  of  the  execution  of  any  inst^ment 
executed  under  any  such  power  and  tendered  to  him  for  registration  such 
power  was  unrevoked. 

14*  All  instruments  when  registered  shall  take  effect  from  the  date  of 
the  production  of  such  instruments  to  the  Begistrar- General  for  registration 
which  date  shall  be  expressed  in  the  certificate  of  title  or  other  instrument 
issued  by  him.     (N.  85 ;  Z.  86 ;  S.  67 ;  T.  62-89  ;  V.  66-61.) 

16.  The  date  of  the  production  of  any  instrument  to  the  Begistrar- 
G-eneral  for  registration  shall  for  the  purpose  of  registration  be  deemed  to 
be  the  date  of  such  instrument. 

16.  It  shall  not  be  necessary  to  execute  transfers  of  an  estate  in  fee- 
simple  in  lands  under  this  Act  in  duplicate.  Leases  of  lands  subject  to  the 
provisions  of  this  Act  may  be  in  triplicate.     (S.  98  ;  T.  86-8  ;  V.  86, 42.) 

17.  Upon  the  registration  of  any  memorandum  of  transfer  of  the  fee- 
simple  comprising  the  whole  of  the  land  described  in  any  grant  or  certificate 
of  title  it  shall  not  (except  where  a  tenancy  in  common  is  thereby  created 
or  cancelled)  be  necessary  for  the  transferee  to  take  out  a  certificate  of 
title  in  his  own  name  but  he  may  receive  the  grant  or  certificate  of  title  of 
the  transferor  or  in  the  case  of  a  sale  by  a  mortgagee  the  grant  or  certificate 
of  title  of  the  mortgagor  with  a  memonal  of  the  transfer  endorsed  thereon 
and  sealed  with  the  scuu  of  the  Begistrar- General  and  the  Begistrar-G^neral 
shall  not  after  registering  anj  such  transfer  enter  a  memorandum  cancelling 
such  g[rant  or  cemficate  of  title.  (N.  45, 127 ;  T.  62-45.)  Each  successive 
transferee  of  the  whole  of  such  land  may  at  his  option  ta^e  out  a  certificate 
of  title  in  his  own  name  or  may  receive  the  same  grant  or  certificate  of  title 
upon  which  the  memorial  or  memorials  of  any  previous  transfer  or  transfers 
have  been  endorsed  as  aforesaid  but  the  Begistrar- General  whenever  in  his 
opinion  any  grant  or  certificate  of  title  shall  be  incapable  of  containing  with 
convenience  any  further  endorsement  may  require  the  last  transferee  to 
receive  a  certificate  of  title  in  his  own  name. 

18.  Any  lease  of  any  land  under  the  provisions  of  this  Act  for  a  term 
ti^'yran  Dot  exceeding  three  years  shall  be  and  be  aeemed  to  have  been  valid  to  all 
I^emj^be  ^*®^*8  ^'^^  puTposcs.  If  such  loaso  be  executed  in  the  form  E  or  to  the 
regiatered     puiport  or  onect  of  f  onu  E  of  the  schedule  to  the  Principal  Act  it  may  be 

registered. 

ohHw^f ESd  1®*  ^^^^0^®'  ^^7  la^d  subject  to  any  charge  or  encumbrance  shall 
iiy  mort-  have  been  transferred  to  the  person  entitled  to  such  charge  or  encumbrance 
^**^  such  person  shall  be  entitled  to  demand  and  obtain  a  certificate  of  title  to 

the  land  discharged  from  such  charge  or  encumbrance. 
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20.  In  case  of  any  sale  taking  place  under  the  provisions  of  section  ADpiiMtion 
fifty-seven  of  the  Principal  Act  by  reason  of  default  in  payment  of  interest  of  JSennder 
only  OP  of  any  instalments  the  mortgagee  or  encumbrancee  may  retain  out  mortgage  Ac. 
of  the  purchase  money  received  all  principal  moneys  intended  to  be  secured 

by  the  mortgage  or  bill  of  encumbrance  in  pursuance  of  which  such  sale 
shall  have  taken  place  whether  the  same  shall  actually  be  due  or  not. 
(Miller  v.  Morissey,  181.     N.  56 ;  T.  62-64.) 

21.  Whenever  there  shall  be  inserted  in  any  bill  of  mortgage  or  bill  of  Bighta  in 
encumbrance  the  words  "  The  money  intended  to  be  secured  belongs  to  the  S^^^^ 
mortgagees  (or  encumbrancees  as  the  case  may  be)  upon  joint  account"  <m» joint 
there  shall  be  transmitted  to  the  survivors  and  survivor  of  the  mortgagees  JS^SrV  ^ 
or  encnmbrancees  the  joint  right  at  law  as  well  as  in  equity  to  recover  and 
receive  and  give  discharges  for  the  money  and  the  interest  thereon  or  the 
annuity  or  rent-charge  secured  by  the  roistered  bill  of  mortgage  or  bill  of 
encumbrance  and  to  exercise  ana  enjoy  in  respect  of  the  registered  bill  of 
mortgage  or  bill  of  encumbrance  all  the  powers  and  privileges  vested  in 
mortgagees  or  encumbrancees  by  the  Principal  Act :     Provided  that  such 
transmission  shall  not  take  effect  until  the  same  shall  have  been  registered 

in  manner  hereinafter  provided. 

22.  The  treasurer  trustees  or  other  officer  of  every  society  constituted  JJ^'*§3JJ* 
or  to  be  constituted  under  the  Acts  for  the  time  being  in  force  in  this  sodetiea  ^ 
colony  relating  to  benefit  building  or  friendly  societies  shall  forward  from 

time  to  time  to  the  Eegistrar- General  the  names  of  the  treasurer  trustees 
or  other  officers  in  whom  the  property  of  the  society  may  by  law  be  or 
become  vested  and  also  notice  of  the  death  resignation  or  removal  of  existing 
and  the  appointment  of  new  officers  and  a  copy  of  the  rules  of  the  society. 
Land  under  this  Act  shall  be  mortgaged  or  encumbered  to  such  societies 
only  by  bill  of  mortgage  or  encumbrance  made  to  such  officers  denoted  by 
their  official  style  and  not  by  their  own  proper  names  and  the  persons  in 
whom  the  property  of  the  society  shall  for  the  time  being  be  vested  shall 
be  deemed  to  be  the  registered  proprietors  of  such  mortgages  or  encum- 
brances. "When  any  instrument  which  shall  be  presented  for  registration 
affecting  the  land  included  in  any  such  mortgage  or  encumbrance  shall 
purport  to  be  executed  by  the  persons  in  whom  the  property  of  the  society 
and  right  to  deal  with  such  land  appears  to  the  Registrar- General  to  have 
been  vested  at  the  time  of  the  execution  of  such  instrument  he  shall  register 
the  same  and  no  person  claiming  under  any  such  instrument  shall  be  affected 
by  notice  express  implied  constructive  or  otherwise  that  the  property  of  the 
society  was  not  vested  in  the  person  executing  the  same  or  that  such  instru- 
ment was  executed  in  contravention  of  the  rules  of  the  society  or  the  terms 
of  the  mortgage  and  no  claim  on  the  assurance  fund  shall  arise  from  the 
fact  that  the  property  was  not  so  vested  or  that  such  instrument  was  so 
executed  as  aforesaid.  SiSafeJiJwe 

23.  Land  under  the  provisions  of  this  Act  may  be  transferred  subject  rabjeot  to  a 
to  a  charge  or  security  or  subject  to  any  easement.  SsSKnt^ 

24.  When  land  under  the  provisions  of  this  Act  is  intended  to  be  Tranafer 
transferred  subject  to  a  charge  or  a  security  or  subject  to  any  easement  the  Jh5g?*°* 
transferor  and  transferee  shall  execute  a  Memorandum  of  Transfer  and 
Charge  in  one  of   the  forms  T  of  the  schedule   hereto    and  every  such 
memorandum  shall  be  attested  by  a  witness  and  shall  for  description  of  the 

land  intended  to  be  transferred  refer  to  the  grant  or  certificate  of  title  of 
such  land  or  shall  give  such  description  as  may  be  sufficient  to  identify  the 

91 
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part  or  portion  of  land  intended  to  be  transferred  and  shall  contain  a 
statement  of  the  estate  or  interest  intended  to  be  transferred  and  of  the 
charge  or  security  intended  to  be  created  and  a  memorandum  of  all  mort- 
gages and  other  encumbrances  afEecting  the  same  and  if  such  land  be  leased 
the  name  and  description  of  the  lessee  with  a  memorandum  of  the  lease. 

roWMttoft  2^*  ^^^  Memorandum  of  Transfer  and  Charge  creating  a  charge  or 

ohM^  tobe  security  shall  be  in  duplicate  and  the  Eegistrar- General  shall  reg^ter  the 
iB  dupiioftte  game  and  after  such  registration  the  Eegistrar-Q^neral  shall  retain  one  of 

such  Memoranda  and  shall  deliver  the  other  to  the  person  in  whose  favour 

the  charge  or  security  shall  have  been  created. 

26.  Every  memorandum  of  transfer  and  charge  when  registered  shall 
have  the  same  effect  so  far  as  relates  to  the  charge  or  security  therein 
mentioned  as  a  bill  of  mortgage  would  have  had  executed  by  the  transferee 
to  the  person  in  whose  favour  the  charge  or  security  shall  have  been 
created. 

27*  The  Eegistrar-G^neral  shall  note  on  the  certificate  of  title  made 
out  to  the  transferee  under  any  registered  memorandum  of  transfer  and 
charge  particulars  of  the  charge  security  or  easement  created  by  such 
memorandum. 

28.  Whenever  an  easement  is  created  by  a  memorandum  of  transfer 
and  charge  or  otherwise  it  shall  be  lawful  for  the  Eegistrar-G-eneral  at  any 
time  upon  the  application  of  the  transferor  or  other  person  in  whose  favour 
the  land  shall  be  charged  with  such  easement  to  deliver  to  him  a  certificate 
of  title  for  such  easement.  {Be  Beanie^  58 ;  Big^s  v.  Waterhousey  58  ;  re 
Wm.  BiggB,  59.  N.  43,  44  ;  Z.  61,  73,  78 ;  S.  61-98,  81 ;  T.  43,  62-138  ; 
V.  66-62,  85,  141.) 

29.  Wheuever  anv  bill  of  mortgage  or  bill  of  encumbrance  or 
memorandum  of  trans&r  and  charge  executeJ  by  a  married  woman  shall 

njre tobe*"  ^*^®  \>e%n  oxecutod  by  her  with  the  consent  of  her  husband  a  memorandum 
of  such  consent  sigaed  by  such  husband  shall  be  endorsed  thereon  and 
whenever  a  bill  of  mortgage  or  a  bill  of  encumbrance  or  memorandum  of 
transfer  and  charge  executed  by  a  married  woman  having  endorsed  thereon 
such  consent  as  aforesaid  shall  be  registered  the  husband  of  such  married 
woman  shall  be  bound  by  all  the  covenants  expressed  in  such  instrument  or 
inplied  therein  by  virtue  of  the  sixty -ninth  section  of  the  Principal  Act  in 
the  same  manner  and  to  the  same  extent  as  if  he  had  been  a  party  to  and 
had  executed  such  instrument  Such  memorandum  of  consent  shall  be  in 
the  following  words  or  words  to  the  like  effect — I  consent  hereto  and  to  be 
liable  for  covenants. 

80-  And  be  it  enacted  and  declared  that  an  equitable  mortgage  or  lien 
upon  land  or  any  estate  or  interest  in  or  security  upon  land  under  the 
provisions  of  this  Act  or  any  instrument  afEecting  any  such  land  may  be  created 
by  deposit  of  the  instrument  of  title  and  such  deposit  shall  subject  to  the 
provisions  hereinafter  contained  have  the  same  effect  on  the  estate  interest 
or  security  sought  to  be  charged  as  a  deposit  of  title  deeds  would  have  had 
before  the  passing  of  this  Act.  Any  equitable  mortgagee  may  lodge  a  caveat 
against  any  dealing^s  with  the  estate  interest  or  security  except  subject  to 
such  mortgage  or  lien  Every  such  caveat  shall  state  the  amount  and  nature 
of  the  charge  or  lien.     (S.  149.) 
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31.  Whenever  any  buildings  erected  upon  any  demised  property  under  if  bnfldingt 
the  proTisions  of  this  Act  shall  be  destroyed  by  fire  storm  flood  or  tempest  ^^^^ 
or  otherwise  by  the  act  of  God  and  without  any  default  on  the  part  of  the  obiig»tion 
lessee  then  unless  it  shall  be  by  the  lease  otherwise  stipulated  the  covenant  to  bilJ^ded 
pay  rent  and  to  keep  and  yield  up  the  demised  property  in  good  and  tenantable 
repair  specified  in  the  seventieth  section  or  the  rrincipal  Act  shall   be 
suspended  until  the  lessor  shall  have  reinstated  the  buildings  in  good  and 
tenantable  repair.     (Saunders  v.    Cdbof^   15;    Pannan  v.  Fannan,  18;   re 
Strong,  218.     Z.  115;  S.  170;  T.  86-19,  62-3;  V.  85-60.) 

82.  The  heir-at-law  devisee  tenant  by  the  courtesy  or  dower  or  other  H«ir«tkw 
person  claiming  to  be  entitled  to  any  estate  or  interest  in  land  of  a  deceased  ^ytj^to 
proprietor  may  make  application  in  writing  to  the  JEtegistrar-G^neral  to  be  S^^^*»^ 
registered  as  proprietor  of  such  estate  or  interest  and  shall  deposit  with  him  regirtevii  m 
the  certificate  of  the  death  the  will  or  an  office  copy  or  probate  of  the  will  Proprietor 
of  the  deceased  proprietor  or  any  settlement  under  wnicb  such  applicant 
claims  or  in  the  case  of  intestacy  such  evidence  of  heirship  as  he  may  be 
enabled  to  produce  and  such  application  shall  state  the  estate  or  interest  in 
such  land  claimed  by  him  and  the  nature  of  every  estate  or  interest  held  by 
other  persons  at  law  or  in  equity  in  such  land  within  the  applicant  g 
knowledge  and  that  he  verily  believes  himself  to  be  entitled  to  tne  estate 
or  interest  in  such  land  in  respect  of  which  he  applies  to  be  registered  and 
the  statement  made  in  such  application  shall  be  verified  by  the  oath  or 
statutory  declaration  of  such  applicant    Provided  always  that  the  applicant 
shall  surrender  the  existing  grant  or  certificate  or  other  instrument  of  title 
of  the  land  in  respect  to  which  he  claims  to  be  registered  prior  to  his  being 
entered  in  the  register  book  as  hereinafter  mentioned  unless  the  production 
of  such  grant  or  certificate  or  other  instrument  of  title  be  duly  dispensed 

with.  Protisionfl  of 

Prinoipal 

33.  The  several  provisions  of  the  Principal  Act  respecting  applications  ^^^^ 
to  bring  land  under  the  provisions  thereof  shall  so  tar  as  the  same  arei«Qdiioderit 
applicable  extend  and  apply  to  all  applications  made  under  the  last  preced-  ll^pS^^ 

incr  section.  fortmnsmis- 

°  non 

34.  "Whenever  transmission  shall  take  place  by  reason  of  an  adjudica-  TraMmis- 
tion  of  insolvency  on  which  a  transmission  has  been  entered  under  the  terod^i^ 
eighty-sixth  section  of  the  Principal  Act  being  annulled  an  office  copy  or  ^^^ 
other  duly  certified  copy  of  the  order  annulling  the  adjudication  shall  be  snbse^^itiy 
left  with  the  Eegistrar-General  and  he  shall  thereupon  enter  a  memorandum  •^«"®^ 
of  the  particulars  of  such  order  in  the  register  book  against  any  property 
undisposed  of  under  the  previous  entry  and  upon  such  entry  being  made  the 
person  named  in  that  behalf  in  the  order  annulling  the  adjudication  or  if  no 

Serson  be  so  named  then  the  person  who  was  adjudged  insolvent  shall  be 
eemed  to  be  the  proprietor  of  the  property  so  undisposed  of.     {Pannan  y. 
Pannan,  18  ;  Wildaah  v.  Hutchison,  132.) 

35.  Whenever  any  land  under  the  provisions  of  this  Act  or  any  estate  ^^* 
or  interest  therein  or  security  thereon  shall  have  been  sold  under  any 
judgment  or  writ  of  execution  registered  under  the  ninety-first  section  of 

the  Principal  Act  the  Sheriff  or  the  Eegistrar  of  the  District  Court  (as  the 
case  may  be)  shall  execute  a  transfer  thereof  to  the  purchaser  in  form 
TJ  of  the  schedule  hereto  Such  transfer  shall  be  subject  to  all  equitable 
mortgages  and  liens  notified  by  any  caveat  lodged  with  the  Begistrar- 
General  prior  to  the  date  of  the  registration  of  the  writ  of  execution  and  to 
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all  other  encumbrances  liens  and  interests  notified  bj  memorandum  entered 
on  the  register  and  the  Registrar- General  shall  on  receiving  such  transfer 
make  an  entry  thereof  in  the  register  book  and  on  the  making  of  such  entry 
the  purchaser  shall  subject  as  aforesaid  be  deemed  the  transferee  or  owner 
of  such  land  estate  interest  or  security.  {Neil  y.  Adams,  180 ;  Seath  v. 
Anderson,  192  ;  Robertson  v.  Keith,  195  ;  re  A,  Bosquet.  202.  N.  92 ;  S. 
7M.) 

SlS^-*^  36.  Every  caveat  left  under  the  provisions  of  the  Principal  Act  with 

dressee  of     the  Eomstfar- General  shall  state  so  far  as  the  caveator  can  do  so  the  name 


wSom"ti»e*     and  address  of  the  person  to  whom  the  same  is  required  to  be  notified  by  tbo 

•amfisreto    "^      '    "  '^  "         -        •»  •       ■         •      '  ••  *  .-.      ^  .      .      ,    .     . 

be  notified 


Eegistrar-Qeneral  under  the  ninety-ninth  section  of  the  Principal  Act. 


Notifloation  37.  Notifications  under  the  said  ninety-ninth  section  may  be  sent 

be  poiSed*^  through  the  post  in  a  prepaid  registered  letter  addressed  to  the  person 

entitled  to  notice  at  his  last  known  place  of  abode  and  if  so  sent  shall  be 

sufficient. 

to!ua«eted  3®*  ^^^  person  interested  presently  prospectively  or  otherwise  in  land 

may  procure  or  any  estate  or  interest  in  or  security  upon  land  or  any  instrument  affecting 
wmT*  ^'  ^^^  whose  right  to  deal  therewith  or  to  have  any  entry  made  in  the  register 
with  respect  thereto  is  forbidden  by  any  caveat  or  who  is  otherwise  pre* 
judicially  affected  by  such  caveat  may  proceed  to  procure  the  removal  of 
such  caveat  in  the  manner  provided  oy  the  ninety-ninth  section  of  the 
Principal  Act.  {Ex  parte  Pennington,  64  ;  re  Chas,  Williamson,  65  ;  re 
Turner,  66  ;  re  Rayton,  67  ;  re  David  Jones,  68.  Z.  144  ;  S.  191-6  ;  V. 
85-75.) 

UpaToniMe  39.  After  the  expiration  of  three  calendar  months  from  the  lod^ent 

proceedings  with  the  Eegistrar- General  of  any  caveat  under  the  ninety-eighth  section  of 
''^^  the  Principal  Act  such  caveat  shall  be  deemed  to  have  lapsed  unless  it  shall 

have  been  lodged  with  the  written  consent  of  an  equitable  mortgagee  or  the 
registered  proprietor  of  the  land  affected  thereby  or  unless  the  person  by  whom 
or  on  whose  behalf  the  same  was  lodged  shall  within  that  time  have  taken 
proceedings  in  any  court  of  competent  jurisdiction  to  establish  his  title  to 
the  estate  or  interest  therein  specified  and  shall  have  given  written  notice 
thereof  to  the  Registrar- General.  {Summers  ex  parte  At/lwin,  62.  N.  81 ; 
S.  191-11.) 

Second  40.  Whenever  any  caveat  shall  have  lapsed  under  the  last  preceding 

bVSdgcd  on  section  or  shall  have  been  ordered  to  be  removed  by  any  order  made  by  the 
^vadM       Supreme  Court  or  a  judge  thereof  it  shall  not  be  lawful  for  the  same  person 

to  lodge  another  caveat  on  directly  or  substantially  the  same  grounds  upon 

which  the  caveat  so  ordered  to  be  removed  was  lodged. 

LirtBof  41   The  Registrar- General  shall  prepare  and  cause  to  be  published  in 

ro^^rs  to  *^®  ^^s*  week  of  January  in  every  year  in  the  Gazette  a  list  containing  the 
be  ^liaiwd  names  and  addresses  of  all  persons  licensed  as  surveyors  under  the  one 
"^     ^      hundred  and  eighteenth  section  of  the  Principal  Act. 

Licensed  42-  Every  person  licensed  as  a  surveyor  for  the  purposes  of  this  Act 

cowSt*"  ^  w^o  sl"^  ^fl'VO  made  an  error  in  any  work  entrusted  to  hun  to  be  executed 
OTTors  at  and  which  in  compliance  with  the  provisions  of  this  Act  is  necessary  to  be 
e^wise"      done  by  such  surveyor  shall  be  liable  at  the  request  of  the  person  so 

entrustmg  him  or  of  the  Eegistrar-Qeneral  to  correct  such  error  at  his  own 

expense. 
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43.  The  licences  of  persons  licensed  as  surveyors  for  the  purposes  of  Licensed  ^ 
this  Act  may  be  suspended  or  cancelled  by   the  Eegistrar-General  for  J^^'^^y 
negligence  want  of  skill  untrustworthiness  or  inability  to  perform  their  be  "▼oked 
duties    Provided  that  any  person  whose  licence  shall  he  cancelled  shall  be  ^^'■''■p®^^*^ 
eligible  to  receive  a  fresh  licence  at  any  time  thereafter. 

44.  The  Governor  in  Council  may  appoint  a  Board  consisting  of  not  ^PP^**y 


more  than  five  persons  to  whom  an  append  shall  lie  by  any  person  ag^eved  Teyon  to^e 
by  any  action  of  the  Registrar- General  under  the  last  preceding  section  and  *o^oMd 
the  decision  of  such  Board  shall  be  final. 

45.  The  Eegistrar-General  may  from  time  to  time  subject  to  the  S^^^J: 
approval  of  the  Gt)vemor  in  Council  make  such  regulations  as  may  be  makeregoia- 
necessary  to  carry  out  the  provisions  of  the  last  four  preceding  sections  ou?iilrt^foS 
and  such  regulations  when  published  in  the  Oazette  shall  have  the  force  of  aeotions 
law .     {JEa  parte  Band,  89.) 

46.  Whenever  the  Supreme  Court  shall  make  any  order  that  any  land  ^|^«  , 
under  the  provisions  of  this  Act  or  any  estate  or  interest  therein  or  security  regiet«red^ 
thereon  shall  vest  in  any  person  for  all  the  estate  of  the  registered  proprietor 

of  such  land  estate  or  interest  or  security  the  Eegistrar-General  slmll  on 
production  of  such  order  to  him  enter  the  particulars  thereof  in  the  register 
book  anil  mak^and  issue  all  such  certificates  of  title  or  other  instruments  as 
may  be  necessary  to  give  full  efEect  to  such  order. 

47.  "Whenever  an  action  of  ejectment  shall  be  brought  against  a^?^*^^^ 
registered  proprietor  or  any  person  holding  a  grant  or  certificate  of  title  in  defendant 
any  case  other  than  the  case  of  a  fraudulent  proprietor  in  which  an  action  jliSilSi. 
of  ejectment  is  not  barred  by  the  Principal  Act  if  the  defendant  or  any  g^^7®™*» 
person  through  whom  he  claims  shall  have  made  improvements  on  the  land  mJy  be  ^ 
since  obtaining  a  certificate  of  title  thereto  then  whether  he  admit  or  deny  •»««**^ 
the  plaintiff's  title  he  may  give  notice  to  the  plaintiff  of  the  fact  of  such 
improvements  being  made  and  may  set  a  value  thereon  and  also  on  the  land 

as  distinct  therefrom  and  give  evidence  thereof  at  the  trial  and  if  a  verdict 
be  found  for  the  plaintiff  or  his  title  be  admitted  the  jury  shaU  assess  the 
value  of  the  alleged  improvements  and  shall  also  separately  assess  the  value 
which  the  land  would  have  possessed  if  the  said  improvements  had  not  been 
made    And  no  writ  of  possession  shall  issue  in  such  case  unless  the  plaintiff 
shall  first  pay  into  court  for  the  use  of  the  defendant  the  value  of  the 
improvements  so  assessed  deducting  only  the   costs   (if  any)  to  which 
he  shall  be  entitled  in  the  action.     [Briggs  v.  Waterhouse,  58]     And  if  ^pi^ttff 
the  plaintiff  shall  fail  to  make  such  payment  within  three  months  after  pay  fS  im- 
verdict  he  shall  have  judgment  to  recover  the  sum  separately  ^.^sessed  Pj^^«»tj^ 
as  the  value  of  the  land  together  with  costs  of  suit  and  no  more  andtodamAgee 
the  defendant  shaH  upon  satisfaction  thereof  be  entitled  to  retain  thej^'^^j^ 
land  and  improvements  and  in  either  case  the  Begistrar- General  shall  be  proved  laad 
entitled  under  the  powers  in  the  Principal  Act  contained  to  require  to 
be  delivered  up  any  certificate  of  title  which  shall  he  held  by  the  party  EegiBtr»r- 
whose  right  to  the  land  shall  have  determined.     (N.  116,  134.    See  ^^o^^^^J^ 
Sec.  60  of  1861  Aet)     Provided  that  in  every  case  in  which  the  defen-  co-defentUnt 
dant  shall  be  entitled  to  indemnity  from  the  assurance  fund  the  Begis-  ^ggiuanoe 
trar-General  shall  be   made  a  co-defendant  as  trustee  of  such  fund  and  fond  to  be 
may  defend  the  action  either  severally  or  jointly  or  may  leave  the  defence  f^  mSJT 
wholly  to  his  co-defendant  as  he  shall  see  fit  and  in  no  case  shall  the  {SJJdb* 
assurance  fund  be  liable  to  the  principal  defendant  for  any  greater  damages  d«tend«at 
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than  he  shall  actually  sustain  as  the  result  of  such  action  after  using  all 
reasonable  diligence  in  the  defence  thereof.  (jOakden  v.  Qibht^  7  ;  Moyle  y. 
Qibh8,  49.     N.  116,  124  ;  Z.  63  ;  V.  62-167.) 

^*J«?^  48*  Every  instrument  signed  by  a  proprietor  or  by  others  claiming 

ment  to^on'  through  or  Under  him  purporting  to  pass  an  estate  or  interest  in  or  securiW 
S^^^JJ  upon  land  for  the  registration  of  which  provision  is  made  by  this  Act  shall 
until  registered  be  deemed  to  confer  upon  the  person  intended  to  take  under 
such  instrument  or  other  person  claiming  through  or  under  him  a  right  or 
claim  to  the  registration  of  such  estate  interest  or  security  And  the 
Hegistrar-G^neral  upon  application  made  for  that  purpose  by  any  person 
other  than  the  person  immediately  claiming  under  or  in  respect  of  the 
instrument  signed  by  a  proprietor  may  either  reject  such  app»lication 
altogether  or  register  the  applicant  as  proprietor  of  the  land  estate  interest 
or  security  forthwith  or  at  the  expiration  of  some  defined  period  of  time  and 
may  further  direct  such  other  entries  to  be  made  as  may  be  in  his  opinion 
necessary  Provided  that  no  such  registration  or  entry  as  last  aforesaid 
which  would  interfere  with  the  right  of  any  person  claiming  under  any 
instrument  previously  registered  under  this  Act  snail  be  made  except  subject 
thereto. 

Frorifionfor         49.  If  any  person  entitled  to  be  registered  as  the  proprietor  of  any 
Sf5SSS*of ^°  ^^^^  estate  or  interest  under  the  provisions  of  this  Act  jsaall  die  before 
^rTriJtor    ^^^^^  registered  such  land  estate  or  interest  shall  be  transmitted  in  like 
udPdeaiing  manner  as  if  such  deceased  person  had  actually  been  registered  as  the 
StOT^faJ?"  proprietor  thereof    And  any  person  claiming  an  estate  or  interest  in  land 
Btramento     under  the  provisions  of  this  Act  by  virtue  of  unregistered  instruments  or 
S^^J^^    other  documents  purporting  to  pass  such  estate  or  interest  shall  be  deemed 
a  person  entitled  to  be  registered  within  the  meaning  of  this  section  and  the 
Begistrar-Gleneral  upon  application  to  register  an  estate  or  interest  so 
claimed  may  either  reject  such  application  altogether  or  register  the  appli- 
cant as  proprietor  of  the  land  estate  interest  or  security  forthwith  or  at  the 
expiration  of  some  defined  period  of  time  and  may  further  direct  such  other 
entries  to  be  made  and  notices  to  be  publishea  as  may  be  in  his  opinion 
necessary    Provided  that  no  such  registration  or  entry  as  last  aforesaid 
which  would  interfere  with  the  right  of  any  person  claiming  under  any 
instrument  previously  registered  under  this  Act  shall  be  made  except  subject 
thereto. 
BMrohMftnd         50,  Any  porsou  shall  upon  payment  of  the  fees  prescribed  by  the 
re^erad     Principal  Act  De  entitled  to  search  for  demand  and  obtain  copies  of  any 
inBtromeats  instrument  affecting  land  under  the  provisions  of  this  Act  which  shall  have 
been  lodged  or  deposited  in  the  office  of  the  Eegistrar- General  whether  the 
same  shall  have  been  cancelled  or  not.     (N.  103 ;  S.  65  ;  V .  66, 141.) 

£quit«bie  51.  Nothing  contained  in  this  Act  shall  be  consl^med  to  take  away  or 

nouboHAed  aff©<5t  the  jurisdiction  of  the  courts  of  law  and  equity  on  the  ground  of 
actual  fraud  or  over  contracts  or  agreements  for  the  sale  or  other  msposition 
of  Ismd  or  over  equitable  interests  generally  And  the  intention  of  this  Act 
i«  that  without  prejudice  to  the  provisions  therein  contained  for  preventing 
the  particulars  of  any  trusts  from  being  entered  in  the  register  book  and 
without  prejudice  to  the  powers  of  disposition  or  other  powers  conferred  by 
this  Act  on  proprietors  of  land  or  of  any  estate  or  interest  in  or  security 
upon  land  under  the  provisions  of  this  Act  equities  may  be  enforced  against 
such  proprietors  in  respect  of  their  estate  interest  or  security  in  the  same 
manner  as  equities  may  be  enforced  against  proprietors  in  respect  of  land 
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not  nnder  the  proyisionB  of  this  Act  Provided  that  no  unregistered  estate 
interest  security  contract  or  agreement  shall  prevail  against  the  title  of 
anv  subsequent  purchaser  for  valuable  consideration  duly  registered  under 
this  Act.     {KUsUng  v.  Mitchelaotiy  123.) 

52.  This  Act  shall  commence  and  take  effect  on  and  from  the  first  day  Commwwo. 
of  January  one  thousand  eight  hundred  and  seventy-eight.  "®°'  ^    ^ 


THE  SCHEDTJLE.— T. 

QtrEEKSLAlTD. 

Momorandnm  of  Trangfer  combined  with  Oreation  of  Charge. 

This  indenture  made  this  day  of  18      between  A.B. 

of  registered  as  proprietor  of  the  fee-simple  of  the  land  herein 

described  of  the  one  part  and  C,  D.  of  of  the  other  part  witnesseth 

That  in  consideration  of  the  sum  of  paid  by  the  said  C.  D.  to  the 

said  A.  B.  the  receipt  whereof  is  hereby  acknowledged  [if  there  he  any 
valuable  consideration  other  than  money  it  must  be  also  specified']  and  in  further 
consideration  of  the  charge  hereby  created  the  said  A.  B.  doth  hereby  release 
and  transfer  unto  the  said  C.  D.  and  his  heirs  all  that  piece  of  land  situated 
in  the  county  of  parish  of  containing  more  or  less 

commencing  \here  set  out  description']  and  being  the  land  described  in  the 
Crown  grant  [or  certificate  of  title]  No.  register  book  volume 

folio  and  all  his  estate  right  title  and  interest  therein  to  hold  the  same 

subject  to  such  encumbrances  liens  and  interests  as  are  notified  by  memo- 
randum endorsed  hereon  and  subject  also  to  the  charge  [or  easement]  intended 
to  be  hereby  created  as  hereinafter  expressed.  And  this  indenture  further 
witnesseth  that  in  consideration  of  the  premises  and  to  completely 
effectuate  the  agreement  upon  which  these  presents  are  executed  the  said 
C.D.  doth  hereby  declare  that  he  accepts  the  transfer  hereinbefore  contained 
subject  to  the  following  conditions  viz. — [Here  state  the  particulars  of  the 
charge  or  easement  as  in  a  bill  of  mortgage  or  conveyance  of  an  easement] 
Signed  sealed  and  delivered  &c,  I  desire  that  a  certificate  of  title  in  my  name 
may  issue  with  memorandum  of  encumbrance  thereon  accordingly.     C.  D. 

[or] 

Queensland. 

Memorandum  of  Transfer  combined  with  Oreation  of  Charge. 

This  indenture  made  this  day  of  18     between  A.  B. 

of  registered  as  proprietor  of  the  fee-simple  of  the  land  herein 

described  of  the  first  part  and  C.  D.  of  of  the  second  part  and  E.  F. 

of  the  third  part  witnesseth  that  in  consideration  of  the  sum  of 
paid  by  the  said  C.  D.  to  the  said  A.  B.  the  receipt  whereof  is  hereby 
acknowledged  [if  there  be  any  valuable  consideration  other  than  money  it  must 
be  also  specified]  the  said  A.  B.  doth  hereby  release  and  transfer  unto  the 
said  CD.  and  his  heirs  all  that  piece  of  land  situated  in  the  county  of 

parish  of  containing  more  or  less  commencing 

[here  set  out  description]  and  being  the  land  described  in  Crown  grant  [or 
certificate  of  title]  No.  register  book  volume  folio  and  all 

his  estate  right  title  and  interest  therein  to  hold  the  same  subject  to  such 
encumbrances  liens  and  interests  as  are  notified  by  memorandum  endorsed 
hereon  and  subject  also  to  the  charge  [or  easement]  intended  to  be  hereby 
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created  as  hereinafter  expressed.  And  tliis  indenture  further  witnesseth 
that  in  consideration  that  £.  E.  hath  advanced  to  the  said  C.  D.  £ 
the  said  C.  D.  doth  hereby  declare  that  the  land  hereby  transferred  shall  be 
charged  and  subject  to  the  following  conditions — [Here  state  the  particulars 
of  the  charge  or  easement  as  in  a  hill  or  mortgage']  Signed  sealed  and  delivered 
<&c.  I  desire  that  a  certificate  of  title  in  my  name  may  issue  with  memo- 
randum of  encumbrance  thereon  accordingly. 


QXTBENSLAKD. 

Memorandum  qf  Transfer  under  writ  ofji,  fa. 

I  [insert  name]  as  the  Sheriff  of  Queensland  [the  person  appointed  to 
execute  the  writ  hereinafter  mentioned]  in  pursuance  of  a  writ  oifi.fa.  tested 
the  day  of  and  issued  out  of  the  Supreme  Court  [or  as  the 

case  may  he]  in  an  action  wherein  is  the  plaintifE  and  the 

defendant  which  said  is  registered  as  the  proprietor  of  an  estate 

[here  state  nature  of  the  estate  or  as  the  case  may  he]  in  the  land  [or  as  the 
case  may  he]  hereinafter  described  do  hereby  in  consideration  of  the  sum  of 
pounds  paid  to  me  by  E.  F.  [insert  addition]  bargain  sell  release 
and  transfer  from  to  the  said  E.  F.  and  his  heirs  all  the  estate  and 

interest  of  the  said  in  all  that  piece  of  land  situated  in  the  county 

of  parish  of  containing  more  or  less  commencing 

[here  set  out  description]  and  being  the  land  described  in  Crown  grant  [or 
certificate  of  title]  No.  register  book  volume  folio 

to  hold  the  same  subject  to  such  encumbrances  liens  and  interests  as  are 
notified  by  memorandum  endorsed  hereon.  In  witness  whereof  I  have  here- 
unto subscribed  my  name  this  day  of  Signed  on  the  day 
above  named  by  the  said  [Sheriff^  in  the  presence  of  Mortgages 
and  encumbrances  referred  to. 


THE 
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Preamble  \\t  HEREAS  it  is  expedient  to  alter  the  succession  to  real  estate  and  to 
W  amend  the  law  relating  to  the  distribution  and  administration  of 
the  estates  of  persons  who  die  intestate  and  to  make  provision  for  the  due 
administration  of*  such  estates  and  of  the  estates  of  such  other  deceased 
persons  as  are  left  unadministered  and  further  to  amend  the  law  relating  to 
wills  and  intestacy  Be  it  therefore  enacted  bv  the  Queen's  Most  G-racious 
Majesty  by  and  with  the  advice  ond  consent  of  the  Legislative  Council  and 
Legislative  Assembly  of  Queensland  in  Parliament  assembled  and  by  the 
autnority  of  the  same  as  follows — 

1.  In  the  interpretation  of  this  Act  the  following  terms  shall  unless  the 
context  otherwise  indicate  have  the  meanings  set  against  them  respectively 
that  is  to  say — LAND — Any  freehold  land  (including  an  estate  pur  autre  vie 
whether  it  would  heretofore  have  passed  or  gone  to  heirs  or  to  executors  or 
administrators)  whereof  the  owner  had  power  to  dispose  by  will  otherwise 
than  solely  by  appointment  by  will  or  writing  in  the  nature  of  a  will  in 
exercise  of  a  power  or  whereof  the  owner  being  a  married  woman  would 
have  had  such  power  of  disposition  otherwise  than  as  aforesaid  had  she  been 
0^j^^  afemme  sole  &OODS — Any  leasehold  lands  or  other  chattels  real  and  any 
moneys  shares  of  Government  or  other  funds  securities  for  money  debts 
choses  in  action  rights  credits  goods  and  other  property  whatsoever  not 


Inteiprete- 
tion 

Land 
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being  land  which  would  heretofore  have  passed  or  gone  to  an  execator  or 
administrator    ESTATE — The  land  or  goods  or  both  as  the  case  may  be  E«tftte 
of  a  deceased  person        CURATOE— The  Curator  of   Intestate  Estates  Cu»tor 
appointed  under  this  Act       ADMINISTBATOE— The  Curator  or  other  AdmiDiatra- 
administrator    appointed  under  this  Act  whether    of    real    or    personal  ^' 
estate. 

2.  This  Act  is  divided  into  five  parts  that  is  to  say— PAET    I.— DiTisioii  of 
Ourator  of  Intestate  Estates     PAET  IL—Belattnato  Beal  Estate    PAET 

in. — Belating  to  Personal  Estate  PAET  TV. — Relating  to  Administration 
PAET  "Y,— General  Provisions. 

3.  to  10.  [Eelating  to  Curator  of  Intestate  Estates  only,] 

PART  II. 

Eeal  Estate. 

11.  Whenever  any  person  shall  hereafter  die  being  at  the  time  of  his  Land  of 
decease  seized  or  possessed  of  or  otherwise  entitled  to  any  land  within  the  a^SHSTto* 
Colony  of  Queensland  and  shall  not  by  his  will  have  disposed  of  such  land  Curator 
then  such  land  shall  instead  of  descending  to  his  heir  at  law  as  heretofore 

pass  to  and  become  invested  in  the  Curator  of  Intestate  Estates.  {Be 
MeCaHhy,  19.) 

12.  The  Supreme  Court  or  a  judge  thereof  may  by  a  grant  of  letters  of  AdminiBtm- 
administration  in  the  manner  heretofore  used  as  to  personal  estate  appoint  mly'b^^ 
any  person  to  be  administrator  of  the  land  of  any  such  deceased  person  appointed 
and  upon  such  appointment  being  made  all  the  land'  of  such  deceased  person 
whereof  he  had  not  disposed  by  his  will  shall  be  divested  from  the  Curator 

and  become  vested  in  the  administrator  so  appointed.  No  application  for 
any  such  grant  shall  be  made  until  seven  days  after  notice  in  writing  of  the 
intention  to  make  such  application  shall  have  been  left  at  the  office  of  the 
Curator. 

13.  All  land  of  any  deceased  person  whereof  he  shall  not  have  disposed  HfJ*^^ 
by  his  will  shall  be  divisible  and  distributable  in  the  same   manner  as  tnbatabie  in 
personal  estate  is  now  divisible  and  distributable  and   amongst  the  same  manner  m 
persons    aud   the   Curator   or    other  administrator   shall  administer  and  personalty 
distribute  the  same  accordingly.     (Saunders  v.  Cabot,  15.     T.  74-12) 

14.  The  title  of  any  administrator  appointed  under  this  Act  to  theTheti^f 
land  to  be  administered  and  to  the  rents  and  profits  thereof  shall  upon  such  Sitr^or  to"' 
appointment  being  made  relate  back  to  and  be  deemed  to  have  arisen  upon  ^JS  ^  the** 
toe  death  of  the  owner  of  such  lands  as  if  there  had  been  no  interval  of  death  of  the 
time  between  such  death  and  appointment    Provided  that  any  acts  lawfully  ^^^ 
done  by  the  Curator  before  the  appointment  of  the  administrator  shall  be 

as  valid  and  efEectual  as  if  they  had  been  done  by  the  administrator.  (T. 
74-14;  V.  74-14.) 

15.  The  practice  and  proceedings  upon  granting  letters  of  administra-  P«>o»«<i»«a 
tion  of  the  goods  of  a  person  dying  intestate  shall  be  applicable  so  far  as 

may  be  to  the  grant  oi  letters  of  {^ministration  of  land  under  this  Act  and 
administration  of  both  land  and  goods  may  be  granted  by  the  same  letters.    Srery  ad. 

,    ministrator 

16-  The  Curator  and  every  administrator  of  land  appointed  under  this  under  this 
Act  shall  be  deemed  a  trustee  within  the  meaning  of  any  statute  now  or  d^^  » 
hereafter  to  be  in  force  relating  to  trusts  and  trustees.  (Pannan  v.  Pannan,  truatoo  with- 

—  ^  -mM-  j^      -T       *«.       mte^«^      ■»▼    A  A  te ,.  \  mstatuteeoi 

18 ;  re  MeCarihy,  19.    T.  74-16 ;  V.  66-74.)  tnuts 
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OMeofUnd  17-  WhoD  any  person  shall  have  heretofore  died  or  shall  hereafter  die 

deTiMi*not  l^^vi^g  made  a  will  devising  any  land  within  the  colony  of  Queensland  and 
ftppetfiDK  or  the  devisees  thereof  shall  not  within  six  months  after  the  death  of  the 
being  infanta  ^^^g^^p  }^q^^q  taken  possossion  of  the  land  or  the  devisees  shall  be  infants 
the  Curator  upon  information  on  oath  being  given  to  him  of  the  facts  may 
cite  the  devisees  named  in  the  will  to  come  in  and  show  cause  within  sizly 
days  after  such  citation  why  an  order  should  not  be  made  for  him  to 
administer  such  land  Such  citation  shall  be  by  notice  under  the  hand  of 
the  Curator  and  shall  with  respect  to  such  of  the  devisees  as  shall  have  a 
place  of  residence  within  the  colony  known  to  the  Curator  be  served 
personally  or  by  delivery  at  such  residence  and  as  to  such  of  them  as  may 
be  out  of  the  colony  or  have  no  known  place  of  residence  within  it  shall  be 
twice  published  in  the  Gazette  If  at  the  expiration  of  such  sixty  days  cause 
shall  not  be  shown  to  the  satisfaction  of  the  Supreme  Court  or  a  judge 
thereof  why  the  order  should  not  be  made  such  order  shall  upon  the  petition 
of  the  Curator  be  made  accordingly.  (St.  Qeorge  v.  Burnett^  67 ;  Sail  v. 
Loder,  158.    S.  244  ;  V.  m,  17,  6.     8ee  Sec.  Ill,  1861  Act.) 

Se^'r^^St  ^®'  "'•^®   Curator  may  at  any  time  after  the  death  of  any  deceased 

wiUproEabiy  porsou  and  without  previous  citation  apply  for  and  obtain  an  order  to 

be  damaged  administer  any  land  of  such  person  in  any  of  the  cases  mentioned  in  the  last 

preceding  section  where  the  Supreme  Court  or  a  judge  shall  be  satisfied 

by  a£Sdavit  that  such  land  would  otherwise  be  probably  damaged  or  injured 

or  that  great  expense  would  be  incurred  by  delay  in  the  matter. 

^unciaHon  1®'  ^^^©^^©ver  Ihe  Curator  shall  have  received  information  on  oafch 

by  tnutees  that  auy  person  has  died  either  before  or  after  the  commencement  of  tbia 
Act  having  made  a  will  devising  land  within  the  said  colony  to  trustees  and 
that  such  trustees  have  refused  to  accept  the  trusts  of  the  will  and  no  other 
trustees  shall  have  been  appointed  the  Curator  may  apply  for  an  order  to 
administer  the  land  of  such  deceased  person  and  the  Supreme  Court  or  any 
judge  thereof  may  thereupon  without  citation  and  at  any  time  after  the 
death  of  the  deceased  person  if  satisfied  of  the  facts  make  such  order 
accordingly. 

oSnSor**^  20.  "Whenever  an  order  to  administer  shall  have  been  made  under 

either  of  the  three  last  preceding  sections  the  Curator  shall  have  the  same 
rights  powers  and  authorities  subject  to  the  provisions  of  this  Act  and  to 
the  trusts  of  the  will  as  if  the  land  had  been  devised  to  him  or  he  had  been 
originally  appointed  trustee  thereof  by  the  wilL  (T.  74-8,  18,  19,- 
V.  66-72.) 

Case  of  land  21.  When  any  person  shall  have  heretofore  died  intestate  leaving  land 

ofw^^-  within  the  Colony  of  Queensland  and  his  heir  at  law  is  unknown  or  shall 
seMionis      not  withiu  twclvo  mouths  after  the  death  of  the  intestate   have  taken 

E^**^*  ossession  of  the  land  the  Curator  upon  information  on  oath  being  given  to 

im  of  the  facts  may  cite  the  heir  at  law  to  come  in  and  show  cause  within 
sixty  days  after  such  citation  why  an  order  should  not  be  made  for  him  to 
administer  the  land  Such  citation  shall  be  by  notice  under  the  hand  of  the 
Curator  and  shall  with  respecfc  to  such  persons  as  shall  have  a  place  of 
residence  within  the  colony  known  to  the  Curator  be  served  personally  or 
by  deliverv  at  such  residence  and  as  to  such  of  them  as  may  oe  out  of  the 
colony  or  have  no  known  place  of  residence  within  it  shall  be  twice  published 
in  the  Chzette  and  affixed  upon  the  land  If  at  the  expiration  of  such  sixty 
da^s  pt^usp  9h^  pot  be  shown  to  the  satisfaction  of  the  Supreme  Court  or 
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a  judge  thereof  why  the  order  should  not  be  made  such  order  shall  upon  the 
petition  of  the  Curator  be  made  accordingly  "Whenever  an  order  to 
administer  shall  have  been  made  under  this  section  the  Curator  shall  be 
deemed  to  be  the  owner  of  the  land  as  against  all  persons  except  the  heir 
at  law  and  any  person  claiming  through  or  under  him  and  shall  be  entitled 
to  recover  possession  of  the  land  from  any  person  who  is  not  in  possession 
thereof  under  some  valid  agreement  made  by  or  binding  on  the  intestate  or 
heir  at  law  and  shall  be  entitled  to  recover  and  receive  all  rents  and  profits 
thereof  accrued  since  the  death  of  the  intestate. 

22.  The  Supreme  Court  or  a  judge  thereof  may  from  time  to  time  upon  P^^^'^ 
the  application  of  the  administrator  or  any  person  beneficially  interested  and  maf especial 
after  such  previous  notice  to  other  parties  and  inquiry  as  shall  seem  fit  JjJ/^^JjJJj 
order  and  direct  the  course  of  proceedings  which  shall  be  taken  in  regard 

to  the  time  and  mode  of  sale  of  any  land  the  letting  and  management  thereof 
until  sale  the  application  for  maintenance  or  advancement  or  otherwise  of 
shares  or  income  of  shares  of  infants  the  expediency  and  mode  of  effecting 
a  partition  if  applied  for  and  generally  in  regard  to  the  administration  of 
the  land  for  the  greatest  advantage  of  all  persons  interested. 

23.  In  any  case  wherein  upon  such  inquiry  the  court  or  judge  shall  be  fj®^  ^ 
satisfied  that  a  partition  of  the  land  would  be  advantageous  to  the  parties  ^der  paru. 
interested  therem  it  shall  be  lawful  for  such  court  or  judge  to  appoint  one  ^^^^^ 
or  more  arbitrators  to  effect  such  a  partition  And  the  report  and  fuial  award  way 

of  the  arbitrators  setting  forth  particulars  of  the  land  allotted  to  each  party 
interested  shall  when  signed  by  them  and  confirmed  by  the  order  of  the 
court  or  judge  and  when  also  registered  in  the  office  of  the  Eegistrar- 
Qeneral  be  effectual  without  the  necessity  of  any  further  conveyance  to 
vest  in  each  allottee  the  land  so  allotted  In  the  case  of  land  subject  to  the 
provisions  of  "  The  Real  Property  Act  of  1861 "  each  such  allottee  shall  be 
entitled  to  have  issued  to  him  a  certificate  of  title  for  the  land  so  allotted  to 
him  And  if  such  allotment  be  made  subject  to  the  charge  of  any  money 
payable  to  any  other  party  interested  for  equalising  the  partition  such  charge 
shall  take  effect  according  to  the  terms  and  conditions  in  regard  to  time 
and  mode  of  payment  and  otherwise  which  shall  be  expressed  in  such  award 
without  the  necessity  of  any  further  instrument  bemg  made  or  executed 
And  in  the  case  of  land  subject  to  the  provisions  of  **  The  Real  Property 
Act  of  1861 "  the  certificate  of  title  shall  issue  subject  to  such  charge. 

24.  No  land  passing  under  this  Act  shall  be  sold  by  the  Curator  or  j,^^  not  to 
any  administrator  without  the  consent  of  all  persons  beneficially  interested  Jj/jJJ^***' 
or  the  order  of  the  Supreme  Court  or  a  judge  thereof  for  that  purpose  first 
obtained    And  no  such  order  shall  be  made  without  such  consent  before  the 
expiration  of  one  year  from  the  date  of  the  letters  of  administration  or 

order  to  administer. 

25.  The  Registrar-General  is  hereby  required  to  register  transmission  Begiatratioii 
of  any  land  subject  to  the  provisions  of  *'  The  Real  Property  Act  of  1861 "  pJS^^ 
to  the  Curator  or  to  any  administrator  when  duly  appointed  and  to  register  Actofi&i 
all  transfers  and  other  instruments  executed  by  such  Curator  or  adminis- 
trator in  the  same  manner  as  transmission  is  now  entered  up  to  the  heir  or 
devisee  and  as  transfers  and  other  instruments  are  now  registered  under  the 
provisions  of  the  said  Act.      {Mtidgway  v.  Davy  and  Buick,  1 ;    Barker  v. 

WeU,  31 ;    re  Beattie,  53 ;    Bailey  v.  CAmp,  64 ;  re  Battray^  73 ;    re  Woods^ 
95  ;  Buekett  v.  £jiobbe,  168.) 
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Order  26.  Whenever  the  land  in  respect  of  which  any  administrator  shall  bo 

SSaSfuSS'  appointed  or  any  part  thereof  shall  not  be  subject  to  the  provisions  of  "  The 
of  ^^  not  Eeal  Property  Act  of  1861 "  the  letters  of  administration  appointing  such 
f?opertxAot  administrator  shall  and  may  be  registered  in  the  office  for  registration  of 
t^wd  "^   deeds  at  Brisbane  in  the  same  manner  as  orders  of  appointment  of  official 

trustees  in  insolvency  are  now  registered.      (Saunders  v.  Cabot,  15 ;  Pannan 

V.  Fannan,  16 ;   McCJartney  v.  Kegterson,  17 ;  Pannan  v.  Pannan,  18 ;   re 

McQwrihy,  19.     V.  66-70.) 
AoceptaUon  27.  "Whenever  in  any  Act  the  word  "  heir  "  is  used  the  same  shall  as 

"heir"        to  any  land  passing  under  this  Act  be  deemed  if  necessary  to  signify  the 

person  iu  whom  such  land  is  vested  under  this  Act  for  the  time  being. 

SSwMd**'         28.  From  and  after  the  commencement  of  this  Act  estates  or  riehts  of 

oourteay       dower  or  by  tjie  courtesy  of  England  shall  not  be  claimed  or  allowed  in 

favour  of  any  widow  or  widower  as  to  lands  in  respect  of  which  the  husband 

or  wife  shall  thereafter  die  seized.     {Jones  v.  Sellich  78.) 

No  escheftt  29.  No  land  or  estate  or  interest  in  land  shall  be  deemed  forfeited  or 

hdrs  escheated  to  the  Crown  by  reason  only  of  the  death  of  any  person  who  shall 

die  after  the  commencement  of  the  Act  intestate  and  without  heirs  or  next 

of  kin  except  as  to  the  residue  remaining  after  payment  of  the  debts  of  such 

person. 

dutJ*to*fe  ^^*  -^^  ^^*y  ®^*^^  ^®  charged  or  chargeable  under  "tThe  Stamp  Duties 

charged  in  Act  of  1866  "  in  rcspcct  of  auy  land  whereof  administration  is  granted 
rwgS,t  of     ^^ler  this  Act.     (Z.  41.) 

[31  to  55  inclusive  relate  to  Intestacy  and  are  omitted  here.] 

Bepeai  of  31  56.  The  "  Curator  of  Intestate  Estates  Act  of  1867  "  is  hereby  repealed 
Vic.  c.  10  Provided  that  such  repeal  shall  not  affect  anything  lawfully  done  op 
authorised  or  contracted  to  be  done  under  the  said  Act  or  the  collection 
management  or  administration  of  any  estate  in  which  an  order  to  collect 
manage  and  administer  shall  have  been  made  under  the  said  Act  And 
provided  further  that  for  the  purpose  of  such  estates  the  Governor  in 
Council  may  continue  from  time  to  time  to  appoint  an  officer  to  be  Curator 
of  Intestate  Estates  under  the  said  repealed  Act. 

meSt^d^  57.  This  Act  shall  commence  on  the  first  day  of  July  one  thousand 

short  title     eight  hundred  and  seventy-eight  and  shall  be  styled  and  may  be  cited  as 
"  The  Intestacy  Act  of  1877." 

SCHEDULE. 

Eor  every  order  to  administer  where  the  estate  shall  appear  to  be  s.  d. 

above  fifty  pounds  and  not  above  two  hundred  pounds         ...  7  6 

Where  the  estate  shall  appear  to  be  above  two  hundred  poimds  ...  15  0 

For  every  office  copy  per  folio           0  3 


Preamble 


THE    QUEENSLAND    EEGISTBAE    OP    TITLES    ACT,     1884. 

WHEREAS  by  The  Eeal  Property  Act  of  1861,  and  The  Real  Property 
Act  of  1877,  and  the  several  Acts  relating  to  the  Registration  of 
Deeds,  that  is  to  say, — ^An  Act  of  the  Governor  and  Legislative  Council  of 
New  South  Wales,  passed  in  the  seventh  vear  of  Her  Majesty's  rei^, 
entitled  An  Act  to  Consolidate  and  Amend  the  Laws  relating  to  tne  Regis- 
tration of  Deeds  and  other  instruments  in  that  part  of  the  Colony  of  New 
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Soath  Wales  not  comprehending  the  District  of  Port  Phillip,  and  an  Act 
of  the  Parliament  of  New  South  Wales,  passed  in  the  twentietn  year  of  Her 
Majestj*s  reign,  entitled  An  Act  for  Transferring  to  the  Begistrar-G-eneral 
the  Duties  of  the  Chief  Clerk  of  the  Supreme  Court  as  Begistrar  of  Deeds 
and  other  instruments,  and  divers  other  Acts,  certain  duties  are  required  to 
be  performed  and  executed  by  the  Eegistrar-Gheneral  or  his  Deputies,  and  it 
is  expedient  that  such  duties  should  hereafter  be  performed  and  executed  in 
the  manner  and  by  the  persons  hereinafter  declared  and  provided :  fie  it 
therefore  enacted  by  the  Queen's  Most  Excellent  Majesty  by  and  with  the 
advice  and  consent  of  the  Legislative  Council  and  Legislative  Assembly  of 
Queensland  in  Parliament  assembled,  and  by  the  authority  of  the  same  as 
follows : — 

1.  The  Governor  in  Council  may  from  time  to  time  appoint  a  fit  and  ^Jj*'*'**' 
proper  person  to  be  Registrar  of  Titles.  boAppdnted 

2.  From  and  after  the  appointment  of  a  Begistrar  of  Titles  all  the  DntiM  or 
duties,  powers,  and  authorities  which  by  the  said  recited  Acts,  or  any  of  them,  GSeS^* 
or  any  other  Act  relating  to  the  registration  of  deeds  or  other  instruments,  imder  BmI 
are  imposed  or  conferred  upon  or  vested  in  the  Begistrar-G^neral,  shall  be  SS'^S'^"* 
transferred  to,  and  imposed  and  conferred  upon,  and  vested  in  the  Begistrar  ^^|^^ 
of  Titles.     The  Begistrar-Generai  shall  deliver  up,  and  the  Begistrar  of  oi^t»da  to' 
Titles  shall  take  and  retain  the  custody  of,  all  deeds,  instruments,  registers,  J ®r^j^ 
records,  books,  documents,  and  writings  which  under  the  said  Acts,  or  any  Reffistrar  of 
of  them,  are  in  the  custody  of  the  Begistrar- General,    The  Begistrar  of  '^^ 
Titles  shall  and  may  take  and  receive  the  same  fees  for  performing  the  said 

duties  as  may  now  by  law  be  taken  by  the  Begistrar-General  for  performing 
the  same. 

3.  The  Governor  in  Council  may  anpoint  one  or  more  persons  to  be  Depntiet 
Deputy  Begistrar  or  Begistrars  of  Titles,  whose  acts  with  respect  to  the  ^JSed 
duties  aforesaid  shall  have  the  same  force  and  effect  as  if  done  by  the 
Begistrar  of  Titles. 

4.  From  and  after  the  appointment  of  a  Begistrar  of  Titles,  the  said  BeuPro- 
recited  Acts  and  all  other  Acts  relating  to  the  registration  of  deeds  or  other  ^^^ 
instruments  in  the  office  of  the  Begistrar-General  shall,  so  far  as  relates  to  reutingto 
anything  to  be  thereatter  done  by,  under,  or  with  regard  to  the  said  Acts,  or  S^JJSJfjJf* 
any  of  them,  be  read  and  construed  as  if  the  words  '*  Begistrar  of  Titles  "  |>ereadMif 
were  used  therein,  instead  of  the  words  "  Begistrar-Genend  "  whenever  the  of  t5S?^ 
said  last  mentioned  words  are  used  therein,  and  as  if  the  words  "  Office  of  w«m  aubati- 
the  Begistrar  of  Titles  "  were  used  instead  of  the  words  **  Office  of  the  •Mttogfsiar- 
Begistrar-General,**  "  General  Begistry  Office,"  "  Office  of  the  Begistry  of  g^"  ^ 
Deeds,"  or  other  like  words,  whenever  those  words  or  any  of  them  are  used 
therein  with  respect  to  any  purpose  connected  with  the  registration  of  deeds 

or  other  instruments. 


land,"  and  the  imprint  of  such  seal  shall  be  valid,  whether  impressed  or 

made  in  wax,  ink,  or  other  substance.  SrtrL!^^** 

6.  And  whereas  at  or  before  the  establishment  of  the  Colony  of  Queens-  Se^Ss  re^i. 
land  certain  transcripts  of  deeds  or  instruments,  and  transcripts  of  memorials  ^i^^^^S 
of  deeds  or  instruments,  affecting;  land  within  the  territory  comprised  in  the  ^|^.< 
Baidcolony,  which  had  theretofore  been  deposited  for  registration  in  the"^^*" 


aibloin 
eridflooe 
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Bhort  title 


office  of  the  Begistrar-G-eneral  at  Sydney,  were  transmitted  to,  and  are  now 
recorded  in,  the  office  of  the  Eegistrar-General  of  Queensland,  and  it  ia 
expedient  that  office  copies  of  such  transcripts  of  deeds  and  memorials 
should  be  received  in  evidence  -  Be  it  enacted  as  follows : — (T.  74-13.)  In. 
all  proceedings  before  any  court  of  justice  an  office  copy  of  any  such 
transcript  shall  be  received  and  taken  as  evidence  of  the  contents  of  the 
deed  or  instrument  of  which  it  purports  to  be  a  transcript,  or  of  the  contents 
of  the  deed  or  instrument  of  the  memorial  whereof  it  purports  to  be  a 
transcript,  as  the  case  may :  Provided  alwavs  that  the  party  producing  the 
same  shall  before  producing  it  give  reasonable  notice  in  writing  to  the  otber 
party. 

7.  This  Act  may  be  cited  as  "  The  Registrar  of  Titles  Act  of  1884." 


Preamble 


Interpreta- 
tion 


THE    QUEENSLAND    UNDUE    SUBDIVISION    OP    LAND 
PEEVENTION    ACT,    1885. 

WHEREAS  it  is  desirable  that  provision  should  be  made  for  regulating 
the  width  of  streets  and  lanes  and  for  preventing  the  undue  sub- 
division of  land  :  Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Legislative  Council  and  Legislative 
Assembly  of  Queensland  in  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : — 

1.  In  this  Act  the  following  terms  shall  have  the  meanings  set  against 
them  respectively,  that  is  to  say — STREET — A  road  laid  out  on  any  plan 
of  subdivision  of  land  or  otherwise  dedicated  as  a  thoroughfare  and  forming 
the  principal  means  or  one  of  the  principal  means  of  access  to  any  portion 
of  land  abutting  upon  it.  LANE — A  road  laid  out  on  any  such  plan  or 
otherwise  dedicated  as  a  thoroughfare  and  forming  an  additional  means  of 
access  to  any  portion  of  land  abutting  upon  it  to  which  there  is  also  access 
by  a  street.  SUBUEBAN  OE  COUNTRY  LAND---Any  land  which,  if 
it  were  Crown  land  would  be  suburban  or  country  land  within  the  meaning 
of  "  The  Crown  Lands  Act  of  1884."  INSTEUMENT— Any  deed  or  other 
instrument  whereby  any  land  is  conveyed,  leased,  released,  transferred,  or 
otherwise  dealt  with.    (N.  3  ;  S.  3  ;  T.  62,  3,  74-3  ;  V.  66-3.) 

Minimmn  2.  Evorv  Street  laid  out  or  dedicated  after  the  passing  of  this  Act  shall 

aSreSs^and    ^®  ^^  ^^^  width  of  sixty-six  feet  at  the  least,  and  every  lane  so  laid  out  or 
iMiea  dedicated  shall  be  of  the  width  of  twenty-two  feet  at  the  least. 

Mode  of  en.  3.  If  any  street  or  lane  is  laid  out  of  a  less  width  than  that  hereia- 

foroement     ][)efore  prescribed,  it  shall  nevertheless  be  deemed  and  taken  to  be  of  the 

Erescribed  width,  and  a  space  of  thirty-three  feet  on  each  side  of  the  middle 
ne  of  any  such  street  and  of  eleven  feet  on  each  side  of  the  middle  line  of 
any  such  lane  shall,  by  virtue  of  this  Act,  without  any  further  dedication 
thereof,  be  and  become  a  portion  of  such  street  or  lane. 

Tmee'to'en^  4  If  any  plan  of  subdivision  of  land  is  lodged  at  the  office  of  the 
foroethi«Aot  Ecgistrar  of  Titles  showing  a  street  or  lane  laid  out  contrary  to  the  pro* 
visions  of  this  Act,  the  Eegistrar  of  Titles  shall  take  notice  of  and  give 
effect  to  the  provisions  of  the  last  preceding  section  with  respect  to  any  land 
abutting  upon  any  such  street  or  lane  which  shall  thereafter  be  transferred 
under  the  provisions  of  "  The  Eeal  Property  Act  of  1861." 
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5.  It  shall  not  be  lawful  to  erect  a  dwelling-house  fronting  a  lane  laid  Dwelling, 
out  after  the  passing  of  this  Act  at  a  less  distance  than  thiriy -three  feel  b«ereo^  ^ 
from  the  middle  line  of  such  lane,  or  to  use  as  a  dwelling-house  any  building  within  oer. 
erected  after  the  passing  of  this  Act,  and  being  at  a  less  distance  than  ^Lnee^*"^ 
thirl^-three  feet  irom  the  middle  line  of  a  lane  unless  in  either  case  the 
building  is  at  the  comer  of  a  street  and  a  lane. 

6.  If  any  building  is  erected  or  used  contrary  to  the  proyisions  of  the  Houbm  bo 
last  preceding  section,  such  building  shall  be  deemed  to  be  a  nmsance  ^JJSdto ^^ 
within  the  meaning  of  Part  6  of  "  The  Health  Act  of  1884,"  and  may  be  JjJ^SJes 
dealt  with  accordingly. 

7*  A  registered  proprietor  of  any  suburban  or  country  land  held  under  Plan  of  rab. 
the  provisions  of  "  The  Keal  Property  Act  of  1861,"  who  desires  to  transfer  ^^^ 
or  otherwise  deal  with  part  of  such  land  shall  deposit  with  the  Registrar  of  lodged  with 
Titles  a  map  or  plan  showing  the  proposed  division  of  the  land,  and  the  tuWJJsU 
area  of  each  portion  thereof  after  division,  and  being  in  other  respects  in  <»■«" 
conformity  with  the  provisions  of  the  one  hundred  and  twentieth  section  of 
the  said  Act  relating  to  maps  and  plans  deposited  under  the  provisions  of 
that  section. 

8.  After  the  passing  of  this  Act  it  shall  not  be  lawful  to  deposit  with  Hsp  show, 
the  Registrar  of  Titles  any  map  or  plan  of  subdivision  of  suburban  or  ^l^ilS^ 
country  land  held  under  the  provisions  of  "  The  Eeal  Property  Act  of  »<>*  *oJ^® 
1861,"  in  which  any  allotment  or  portion  of  such  land  is  shown  as  of  a  less  I^ptin 
area  than  sixteen  perches,  unless  such  map  or  plan  is  deposited  with,  and  <>«^»**»  o**^ 
for  the  purpose  of  the  registration  of,  one  of  the  instruments  following,  that 
is  to  say — (1)  An  instrument  executed  in  pursuance  of  an  agreement  in 
writing  made  before  the  passing  of  this  Act ;  (2)  A  transfer  or  lease  of 
land  to  the  owner  of  land  adjoining  the  land  transferred  or  leased  ;  (8)  A 
transfer  of  land  to  Her  Majesty  or  any  person  on  behalf  of  Her  Majesty  or 
on  account  of  the  Public  Service ;  (4)  A  transfer  of  land  to  or  by  the 
council  oi  a  municipality  or  board  of  a  division :  (5)  A  lease  for  a  term  of 
less  than  ten  years. 

9*  After  the  passing  of  this  Act  it  shall  not  be  lawful  to  register  any  in8^ram«nts 
instrument  dealing  with  any  allotment  or  portion  of  suburban  or  country  {2  SSa?*^ 
land  which  is  of  a  less  area  than  sixteen  perches,  unless  in  one  of  the  cases  '^^^^'^ 
following,  that  is  to  say — (1)  When  the  instrument  is  a  deed  of  grant  from  j^^istered 
Her  Majesty ;  (2)  When  the  instrument  is  executed  in  pursuance  of  an 
agreement  in  writing  made  before  the  passing  of  this  Act,  and  such  agree- 
ment is  produced  to  the  Registrar  of  Titles  at  the  time  of  registration,  and 
the  date  of  making  the  agreement  is  proved  to  his  satisfaction  ;  (3)  When 
the  land  is  not  held  under  the  provisions  of  "  The  Real  Property  Act  of 
1861,"  and  is  the  whole  of  a  portion  of  land  which  has  been  conveyed  to  the 
person  by  whom  the  instrument  is  executed,  or  his  predecessors  in  title,  by 
an  instrument  executed  before  the  passing  of  this  Act  or  in  pursuance  of  an 
agreement  in  writing  made  before  thepassing  of  this  Act  and  registered  in 
conformity  with  its  provisions  ;  (4)  When  the  instrument  is  an  application 
to  bring  such  a  portion  of  land  as  lastly  described  under  the  provisions  of 
"  The  Eeal  Property  Act  of  1861 ;  (5)  When  the  land  comprised  in  the 
instrument  is  the  whole  of  the  land  comprised  in  (a)  A  Deed  of  Q-rant,  or 
(b)  A  Certificate  of  title  registered  before  the  passing  of  this  Act,  or  (c)  A 
Certificate  of  Title  registered  after  the  passing  of  this  Act  in  one  of  the 
cases  hereinbefore  in  this  section  mentioned  ;  (6)  When  the  land  comprised 
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in  the  instrument  is  the  whole  of  the  land  comprised  in  a  subdivision 
delineated  on  a  map  or  plan  of  subdivisions,  lodged  with  the  Registrar- 
General  or  Eegistrar  of  Titles  before  the  passing  of  this  Act,  for  the  purpose 
of  the  transfer  of  one  or  more  of  the  subdivisions  comprised  in  such  map  or 
plan  ;  (7)  When  the  land  comprised  in  the  instrument  is  the  whole  residue 
of  the  land  comprised  in  any  such  instrument  as  hereinbefore  in  this  section 
mentioned  after  the  registration  of  any  such  conveyance  or  transfer  of 
portion  thereof  as  is  by  this  section  permitted  ;  (8)  When  the  instrument 
is  a  conveyance  or  transfer  of  lana  to  Her  Majesty  or  any  person  on 
behalf  of  her  Majesty  or  on  account  of  the  public  service  ;  (§)  When 
the  instrument  is  a  conveyance,  mortgage,  transfer,  of  land  to  or  by  the 
council  of  a  municipality  or  board  of  a  division  ;  (10)  When  the  instru- 
ment is  a  conveyance,  or  transfer,  or  lease  of  land  to  the  owner  of  land 
adjoining  the  land  dealt  with  by  the  instrument ;  (11)  When  the  instru- 
ment in  a  lease  or  assignment  o£  a  lease  for  a  term  of  less  than  ten  years 
and  not  containing  an  agreement  for  renewal.  The  provisions  of  this  section 
do  not  apply  to  instruments  dealing  with  easements  only.  {Kickham  v.  The 
Queen,  47  ;  Anderson  v.  Maori  Hill  Borough,  103,  124 ;  McGlone  v.  Begiairar 
inBtmmenu  of  Htles,  141.     N.  43  ;  Z.  61  ;  S.  81  ;  T.  62-43  ;  V.  85-41.) 

for  undue        ^  '  / 

of^d  proL  10*  ^^  ®^*^  ^®*  ^^  lawful  to  execute  any  instrument  which  by  this  Act 

hibited        is  forbidden  to  be  registered. 

Power  to  11,  The  Q-ovemor,  at  the  request  of  the  Council  of  a  municipality, 

opSSion  of  or  board  of  a.  division,  may  by  Order  in  Council,  and  subject  to  such  con- 

^°^  ditions  as  may  be  imposed  by  the  Order  in  Council,  suspend  the  operation 

of  the  Act  or  any  part  thereof  with  respect  to  any  part  of  the  municipality 

or  division  which  is  used  principally  for  business  purposes  and  not  for 

purposes  of  residence. 

offraiw'**'  12.  Any  person  who  ofEends  against,  or  evades,  or  attempts  to  evade, 

agunst  and  any  of  the  provisions  of  this  Act  shall  be  liable  to  a  penalty  not  exceeding 

ST'""'''  one  hundred  pounds. 

Mode  of  13.  Any  offence  against  this  Act  may  be  prosecuted  in  a  summary  way 

proeecauon    ^^j^^^  ^^  ^^  jUStices.      (Z.  216.) 

Short  title  j^   rpyg  ^^^  jj^y  1^  ^-^^  ^g  u  rpi^^  Undue  Subdivision  of  Land  Pre- 

vention Act  of  1885," 


Digitized  by  VjOOQIC 


SOTTTB    A-rrSTBALIA-N    fiEA.L    PEOPBETT    ACT.        177 

isse. 

SOUTH    AUSTRALIA. 


REAL   PROPERTY  ACT. 


Note. — The  numlers  following  any  case  quoted  at  the  end  of  a  section  mill  be  found  to 
correspond  with  the  same  number  in  the  Digest,  The  letters  V.  {Victoria)  ; 
Q.  (Queensland);  Z.  (New  Zealand) ;  N.  (New  South  Wales);  T.  (Tas- 
mania) ^  followed  by  a  number  or  numbers^  refer  to  the  respective  Land  Transfer 
Acts  of  the  Colonies  above-named^  and  to  the  number  of  the  section  of  such  Act 
where  there  is  only  one  Act,  or  to  the  year  and  section  of  Acts  where  the  original 
is  followed  by  a  further  Act  or  Acts,  and  all  notes  to  sections  will  be  found  in 
italics  or  other  distinguishing  type. 


WHEREAS  it  is  expedient  to  consolidate  and  amend  the  Praambi* 
"  Real  Property  Act  of  1861/'  the  "  Real  Property 
Act  Amendment  Act  of  1878,"  and  the  "  liights-of-way  Act, 
1881 " :  Be  it  therefore  enacted  by  the  Governor  of  the 
Province  of  South  Australia,  with  the  advice  and  consent  of 
the  Legislative  Council  and  House  of  Assembly  of  the  said 
province,  in  this  present  Parliament  assembled,  as  follows : — 

1,  This  Act  may  be  cited  for  all  purposes  as  **  The  Real  Property  Act,  short  m» 
1886." 

2.  This  Act  is  divided  into  twenty-one  parts,  as  follows: — PAET  I. —  DiTidonof 
Introductory--S8.  8  to  9.     PART  11.— Ohjects  of  the  Act— 88.   10  and  11.  ^^otteto 
PART  Ul.—The  Lands   Titles  Begistration  Office— ss.  12  io  24.     PART  ^""^ 
lY.—The  Bringing  of  Land  wider  the  Act—ss.  25  to  46.     PART  Y.—The 
Begisirar  Book—ss,  47  to  66.     PART  Nl.—The  Title  of  Begistered  Pro- 
prietorsss.  67  to  72.      PART  \  11,— Certificates  of  Titless.  73  to  80. 
PART  \lli,—Easement8S8.  81  to  90.     PART  IX..— Grown  Leases— ss.  91 

to  95.  PART  X,— Transfers— ss,  96  to  115.  PART  XI.— Leases  and 
Surrenders — ss,  116  to  127.  PAKT  XII. — Mortgages,  Encumbrances,  and 
Bischarges—ss,  128  to  152.  PART  XllL-Bxtenswns-ss.  153  and  154. 
PART  XIY.—  Poivers  of  Attorney— ss.  155  to  160.  PART  XY.— Trusts  and 
Transmissions— ss.  161  to  190.  PART  XYl.— Caveat— s.  191.  PART 
XYll.— Ejectment— ss.  192  to  200.  PART  XYlll.—The  Assurance  Fund— 
ss.  201  to  219.  PART  XIX.— Special  Powers  and  Duties  of  Begistrar- 
General- ss.  220  to  223.  PART  XX,— Procedure  and  Penalties— ss.  224  to 
240.     PART  XXl.— Miscellaneous— ss.  241  to  276. 
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PART  L 

IWTEODUCTOET. 

3«  In  the  construction  and  for  the  purposes  of  this  Act,  and  in  all 
instruments  made  or  purporting  to  be  made  thereunder,  the  following  terms 
shall,  so  far  as  not  inconsistent  with  the  context  or  subject,  and  except 
when  such  context  or  subject  or  the  other  provisions  hereof  require  a 
different  construction,  have  the  respective  meanings  hereinafter  assigned  to 
them,  that  is  to  say.  (Be  Fergusson,  128;  N.  3  ;  Q.  61-3 ;  T.  62-3,  74-3 ;  V. 
66-3.) :— ASSURANCE  FUND  shall  mean  the  public  revenue  of  the 
province  to  the  extent  of  the  balance  for  the  time  being,  constituted  by  the 
present  amount  of  the  Assurance  Fund  formed  under  the  Eeal  Property 
Acts,  or  any  of  them,  and  by  the  amount  of  all  sums  received  under  sections 
201,  218,  or  219,  of  this  Act,  after  deducting  all  payments  hereafter  made 
by  the  Treasurer  under  Part  18  hereof,  together  with  interest  on  the 
said  balance  after  the  rate  of  Four  Pounds  per  centum  per  annum. 
CAVEATEE  shall  mean  any  person  against  whose  application  for  any 
purpose  a  caveat  has  been  lodged,  and  shall  include  the  registered  proprietor 
of  any  land  in  respect  of  which  a  caveat  has  been  lodged.  CAVEATOB 
shall  mean  anj  person  lodging  a  caveat.  CERTIFICATE  shall  mean  a 
certificate  of  title  issued  under  any  of  the  Real  Property  Acts,  or  any  grant 
from  the  Crown  issued  after  the  passing  of  the  "Real  Property  Act," 
No.  15,  of  1857-58,  and  shall  extend  to  and  include  all  plans  and  entries 
thereon.  (N.  31 ;  Z.  66-34. ;  Q.  61-33 ;  T.  62-32.)  CHIEF  SECRETARY 
shall  mean  the  Chief  Secretary  of  the  province.  COURT  shall  mean  the 
Supreme  Court  of  the  province,  or  any  Judge  thereof.  DEALING  shall 
mean  any  instrument  or  matter,  whereby  any  land  or  the  title  to  any  land 
can  be  affected,  or  dealt  with.  DOCUMENT  OF  TITLE  shall  mean  and 
include  every  document  evidencing  or  relating  to  the  title  to  any  land  not 
under  the  provisions  of  any  of  the  Real  Property  Acts.  DOMINANT 
LAND  shall  mean  any  land  having  a  right-of-way  or  other  easement  appur- 
tenant thereto  or  annexed  to  the  ownership  thereof.  ENCUMBRANCEE 
shall  mean  the  registered  proprietor  of  an  encumbrance.  {Be  FerQussan,12S ; 
N.  3  ;  Q.  61-3 ;  T.  62-3 ;  V.  66-4.)  ENCUMBRANCER  shall  mean  the 
registered  proprietor  of  land  subject  to  an  encumbrance.  INSTRUMENT 
shall  mean  and  include  every  document  capable  of  registration  under  the 
provisions  of  any  of  the  Real  Property  Acts,  or  in  respect  of  which  any 
entry  is  by  any  of  the  Real  Property  Acts  directed,  required,  or  permitted 
to  be  made  in  the  Register  Book.  (Outhbertson  v.  Swann,  144.  N.  3 ; 
Q.  61-3 ;  T.  62-8  ;  V.  66-4.)  INSTRUMENT  OF  TITLE  shall  mean  and 
include  every  instrument  evidencing  or  relating  to  the  title  to  any  land 
under  the  provisions  of  any  of  the  Real  Property  Acts.  LAND  shall  extend 
to  and  include  all  tenements  and  hereditaments  corporeal  and  incorporeal 
of  every  kind  and  description,  and  every  estate  and  interest  in  land.  (N.  3; 
Z.  2;  Q.  61-3;  T.  62-3;   V.  66-4.)      LESSEE  shall  mean  the  registered 

f)roprietor  of  a  lease.  LESSOR  shall  mean  the  registered  proprietor  of 
and  subject  to  a  lease.  LUNATIC  shall  mean  any  person  who  shall  have 
been  found  to  be  a  lunatic  upon  inquiry  by  the  Court,  or  upon  a  commission 
of  inquiry  or  an  inquisition  issuing  out  of  the  Court  in  the  nature  of  a 
writ  de  lunatico  inquirendo.  (N.  18;  Q.  61-3;  T.  62-3;  V.  66-17-6.) 
MORTGAGEE  shall  mean  the  registered  proprietor  of  a  mortgage.  {Jones 
V.  Selliok,  78.)  MORTGAGOR  shall  mean  the  registered  proprietor  of 
land  subject  to  a  mortgage.     (Hart  v.  Straiton,  119.    N.  3 ;    Q.  61-3 ; 
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T.  62-3.)  PERSON  OF  UNSOUND  MIND  shall  mean  any  person  not 
an  infant,  who,  not  having  been  found  to  be  a  lunatic,  shall  be  incapable, 
from  infirmity  of  mind,  of  managing  his  own  affairs.  (  N.  3 ;  Z.  18 ;  T.  62-3 ; 
V.  66-17.)  PEOPEIETOE  shall  mean  any  person  seized  or  possessed  of, 
or  entitled  to  land.  (N.  3  ;  Z.  2 ;  T.  62-3 ;  V.  66-4,  107.)  EEQISTEBED 
PEOPEIETOE  shall  mean  any  person  appearing  by  the  Eegister  Book,  or 
by  any  registered  instrument  of  title,  to  be  the  proprietor  of  any  land. 
SERVIENT  LAND  shall  mean  land  subject  to  any  easement.  STATU- 
TOET  ASSIGNMENT  shall  mean  auy  deed  assigning  a  debtor's  estate  for 
the  benefit  of  his  creditors,  executed  under  or  in  pursuance  of  Division  six 
of  "The  Insolyent  Act,  1860,"  or  any  other  Act.  THE  EEAL  PEOPERTY 
ACTS  shall  mean  the  "  Eeal  Property  Act  "  (No.  15  of  1857-8),  "  The  Eeal 
Property  Law  Amendment  Act"  (No.  16  of  1858),  the  "Eeal  Property 
Act  of  1860  "  (No.  11  of  1860),  the  "  Eeal  Property  Act  of  1861 "  (No.  22 
of  1861),  the  "Eeal  Property  Act  Amendment  Act  of  1878"  (No.  128  of 
1878),  the  "  Eights-of-way  Act,  1881 "  (No.  223  of  1881),  and  this  Act. 
TBANSMISSION  shall  mean  the  passing  of  title  to  land  in  any  manner 
other  than  by  transfer.  The  description  of  any  person  as  proprietor, 
transferor,  transferee,  mortgagor,  mortgagee,  caveator,  caveatee,  encum- 
brancer, encumbrancee,  lessor,  lessee,  or  trustee,  or  as  seized  of,  having,  or 
taking  any  estate  or  interest  in  land  shall  be  deemed  to  extend  to  and 
include  the  heirs,  executors,  administrators,  and  assigns  of  such  person. 

4,  The  following  Acts  or  parts  of  Acts  are  hereby  repealed  : — 


Person  of 

unsotmd 

mind 


Proprietor 

Begistered 
proprietor 


Serrientlaad 

SUtatory 
assignment 

TheBesl 
Property 
Acts 


Transmis- 
8i<m 

Proprietor 
to  inolade 
representa- 
tires 


Number. 

Title. 

Extent  of  Repeal. 

22  of  1861. 

"  Real  Property  Act  of  1861." 

The  whole. 

128  of  1878. 

*»  Real  Property  Act  Amendment  Act  of  1878." 

The  whole. 

223  of  1881. 

"Rightfl-of-Way  Act,  1881. 

The  whole. 

^  The  following  words 
\   at  the  end  of  section 

225  of  1881. 

Act  to  amend  "The  Probate  and  Succession 

J   3,  sub-sections  2  and 

Duty  Act,  1876." 

^  8:— "The  estate  be- 
/  ing  exempt  under 
\    clause  2  of  this  Act.*' 

5.  Such  repeal  shall  Dot  affect  any  appointment,  regulation,  instru-  Saring 
ment,  fund,  act,  matter,  or  thing  lawfully  made,  done,  executed,  or  in  ^^^^ 
existence  under  the  authority  of  the  said  Acts  or  any  or  either  of  them  ; 
nor  prevent  prosecution  or  punishment  for  any  offence  committed  or  act 
done  in  violation  of  the  provisions  of  the  said  Acts  or  any  or  either  of  them ; 
or  interfere  with  the  recovery  of  any  penalty  or  of  any  forfeiture  incurred 
under  the  said  Acts  or  any  or  either  of  them ;  or  with  tne  enforcement, 
vmdication,  or  recovery  of  any  estate,  right,  title,  trust,  covenant,  contract, 
or  interest  preserved,  acquired,  accruing?,  existing,  or  entered  into  under  the 
provisions  of  the  said  Acts  or  any  or  either  of  them  ;  nor  shall  such  repeal 
affect  or  in  any  way  interfere  with  any  act  or  thing,  prosecution  or  punish- 
ment, enforcement,  vindication,  or  recovery  saved  or  protection  given  by  the 
said  repealed  Acts  ;  and  all  applications,  actions,  suits,  proceedings,  instru- 
ments, registrations,  and  other  acts,  matters,  and  things  made,  commenced, 
pending,  signed,  entered,  or  done  under  the  said  repealed  A  cts  or  any  or 
either  of  them  before  the  passing  of  this  Act,  may  be  proceeded  with, 
prosecuted,  completed,  and  acted  on  in  the  same  manner  and  shall  be  as 
valid  and  effectual  as  if  this  Act  had  not  been  passed. 
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Laws  inoon-  6.  No  law,  80  fap  as  inconsistent  with  this  Act,  shall  apply  to  land 

Butentnotto  Buijjp^t  ^o  the  provisions  of  this  Act,  nor  shall  any  future  law,  so  far  as 

inconsistent  with  this  Act,  so  apply  unless  it  shall  be  expressly  enacted  that 

it  shall  so  apply  "  notwithstanding  the  provisions  of  *  The  Eeal  Property 

Act,  1886.'"     (V.  66-3.) 

pwiJi2r^^  7.  All  land  subject  to  the  provisions  of  any  of  the  Eeal  Property  Acts, 
Acta  to  bo  shall,  on  and  from  the  day  upon  which  this  Act  shall  come  into  operation, 
under  thi«  j^j^j  g^jj  |^jj^  hereafter  brought  under  the  provisions  of  any  of  the  Eeal 
Property  Acts,  pursuant  to  any  application  commenced  at  the  time  of  this 
Act  coming  into  operation,  shall  from  the  time  of  the  issuing  of  the  certifi- 
cate for  such  land,  be  held  subject  to  the  provisions  of  this  Act.  (N.  18 ; 
Z.  10;  T.  62-13.) 

br^th-**^  8.  No  land  once  subject  to  the  provisions  of  this  Act  shall  ever  be 

drawn  withdrawn  therefrom. 

mranfAot  ®-  ^^^^  -^^  ^^*^^  ^^^  ^^  operation  on  the  first  of  January,  one 

thousand  eight  hundred  and  eighty-seven.     (T.  62-14i3.) 

PART  II. 

Objects  op  this  Act. 

Objectt  10.  The  objects  of  this  Act  are  to  simplify  the  title  to  land,  and  to 

facilitate  dealing  therewith,  and  to  secure  indefeasibility  of  title  to  all 
registered  proprietors,  except  in  certain  cases  specified  in  this  Act. 

Conatruotion  jj^  This  Act  shall  always  be  construed  in  such  manner  as  shall  best 
give  effect  to  the  objects  hereinbefore  declared. 

PART  HL 

The  Lands  Titles  Eeqistbation  Office. 
LMdi  TitiM  12*  The  Lands  Titles  Eegistration  Office  shall  be  continued  at  Adelaide 

mtAAeilide   for  the  purposes  of  this  Act. 

^^^^  13.  The  department  of  the  Eegistrar-Gheneral  shall  carry  out  the  pro- 

GMenI?iind  visions  of  this  Act,  and  shall  consist  of  a  Begistrar- General,   and   such 

ofi^<>ento     Solicitor  and  Deputy  Eegistrars  and  other  officers  and  clerks  as  may  be 

SutieTunder  found  ncccssary.     The  present  Eegistrar-General,  Solicitor,  Deputy  Eegis- 

*^  ^^^       trars,  and  other  officers  and  clerks  of  the  said  department  shall  perform  all 

the  duties  of  their  respective  offices  under  this  Act:     (Eic  parte  Bond,  90. 

N.  6,  20  ;  V.  66-68.) 

officenT^*''  14,  Every  Eegistrar-General,  Deputy  Begistrar,  and  Solicitor  may  be 

removed  by  the  Governor  for  neglect  of  duty,  want  of  skill,  untrustworthi- 

ness,  or  incapacity ;  and  it  shall  be  lawful  for  the  Governor  to  remove  any 

other  officer  or  any  clerk  of  the  said  department  at  pleasure,  and  to  fill  up 

any  vacancy  occurring  in  the  department.        {Chomley  v.  Firebrace,  21. 

V.  66-8.) 

GoTemor  15,  The  Govomor  may  appoint  and  at  pleasure  remove  an  Acting 

mag^appomt  Solicitor  who  shall  while  holding  such  appointment  perform  all  the  duties 

Solicitor       of  a  Solicitor  of  the  department.     (Barker  v.  Weld,  Si;  re  Craig,  76.) 

Appoint-  \Q^  The  Governor,  as  occasion  may  require,  may  appoint  an  Acting 

datieaVf,"  Ecgistrar- Gen  Oral,  and  in  the  event  of  the  suspension,  absence,  or  incapacity, 

Beri»!nr      ^^  *^®  Begistrar- General,  the  Acting  Begistrar  shall,  in  his  stead,  exercise 

^^         and  execute  all  the  powers  and  duties  of  the  Begistrar,  and  the  Eegistrar- 
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General  shall  not  have  power  to  act  daring  sucli  time  as  the  Acting  Begistrar 
shall  be  lawfully  acting.  Unless  or  until  an  Acting  Eegistrar-Generai  be 
appointed,  the  senior  Deputy  Eegistrar  for  the  time  being  shall  ex  officio  be 
Acting  Eegistrar-General.  {D'Albrdyhill  v.  D'Albrdyhill,  82.  Z.  104 ;  Q. 
84.-2 ;  T.  62-81 ;  V.  66-7.) 

17.  The  Acting  Eegistrar- General  shall  act  from  such  time  as  he  shall  ^l^J^ 
receive  from  the  Attorney-General  a  notice  that  the  Eegistrar-General  has  Begistrar  * 
been  suspended,  or  that  the  Eegistrar-General  is  about  to  absent  himself  or  ^^^*^\ 
has  absented  himself,  or  is  incapacitated  from  performing  his  duties ;  and 

such  Acting  Eegistrar-General  shall  cease  to  act  from  such  time  as  he  shall 
receive  from  the  Attorney-General  a  certificate  under  his  hand  to  the  effect 
that  the  Eegistrar-General  resumes  his  duties. 

18.  Whenever,  by  any  law  for  the  time  being  in  force  in  the  said  potions  of 
province,  anything  is  appointed  or  authorised  to  be  done  by  the  Eegistrar-  lu^Sar* 
Q-eneral,  the  same  may  be  lawfully  done  by  any  Deputy  Eegistrar- (^neral.  General 

19.  It  shall  not  be  lawful  for  any  person  whilst  holding  the  office  of  ^^^ij^*** 
Solicitor  under  this  Act  to  eneage  in  private  practice  as  a  barrister,  attorney,     ^ 
solicitor,  or  licensed  land  broker,  but  this  prohibition  shall  not  apply  to  any 
Acting  Solicitor.     (N.  9 ;  T.  63-2.) 

20.  The  following  declaration  shall  be  made  before  a  Judge  by  every  Deoiarrtion 
Eegistrar-General,  Deputy  Eegistrar-General,  and  Acting  Eegistrar-General  ^^JjSJ^ 
who  may  hereafter  be  appointed,  before  entering  upon  the  execution  of  his  offU» 
office — I,  A.  B.,  do  solemnly  and  sincerely  declare  that  I  will  faithfully,  and 

to  the  best  of  my  ability,  pursuant  to  "  The  Eeal  Property  Act,  1866," 
execute  and  perform  the  office  and  duties  of  Eegistrar-G-eneral  [or  Deputy 
Eegistrar-General,  or  Acting  Eegistrar-General,  as  the  case  may  he'\  for  the 
Province  of  South  Australia. 

21.  The  Eegistrar-General  shall  have  and  use  a  seal  of  office  bearing  Seal  ef  office 
the  impression  of  the  Eoyal  Arms  of  England,  and  having  inscribed  in  the  ^^dS 
margin  thereof  the  words  "  Eegistrar-General  South  Australia,"  and  every  •▼idenoe 
instrument  bearing  the  imprint  of  such  seal,  and  purporting  to  be  signed  or 

issued  by  the  Registrar- General,  or  by  one  of  his  deputies  or  by  the  Acting 
Eegistrar-General,  shall  be  received  in  evidence,  and  shall  be  deemed  to  be 
signed  or  issued  by  or  under  the  direction  of  the  Eegistrar-General,  or 
Acting  Eegistrar-General,  without  further  proof,  unless  the  contrary  be 
shown.     (N.  9 ;  Q.  61-81 ;  T.  62-91 ;  V.  86-52.) 

22.  The  Eegistrar-General  may  demand  and  receive  such  fees  in  respect  Fees 
of  the  several  matters  provided  for  in  this  Act  as  shall  from  time  to  time  be 
appointed  by  the  Governor,  not  in  any  case  exceeding  the  several  fees 
specified  in  the  First  Schedule  hereto,  and  until  the  Governor  shall  other-  Firrt 
wise  appoint,  shall  demand  and  receive  in  respect  of  such  matters  the  several  s«*^®^°^« 
fees  specified  in  the  said  Schedule.     (Z.  46 ;  Q.  61-140 ;  T.  62-108,  67-1 ; 

V.  85-75.) 

23.  The  Eegistrar-General  shall  keep  a  correct  account  of  all  sums  of  Q^SSoto 
money  received  by  him  in  accordance  with  the  provisions  of  this  Act,  and  paj  moneTs 
shall  pay  the  same  into  the  public  Treasury  of  the  province  at  such  times,  ^)^^to 
and  shall  render  accounts  of  the  same  to  such  persons,  and  in  such  manner  r^er 

as  may  be  directed  by  any  regulations  that  may  for  that  purpose  be  in  force,  ~*®**^** 
or  from  time  to  time  prescribed  by  the  Governor,  and  shall  address  to  the 
Treasurer  requisitions  to  pay  moneys  received  by  him  or  by  the  Treasurer, 
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in  trust  op  otherwise,  on  account  of  absent  mortgagees  or  other  persons 

entitled,  in  accordance  with  the  provisions  of  this  Act,  which  requisitions, 

when  proved  and  audited  in  manner  directed  by  any  such  regulations,  and 
SuSedtobe  *<^^°^P*Di©d  by  a  warrant  for  pajrment  of  the  same  under  the  hand  of  the 
pwdbyTren-  Grovemor,  couutersigued  by  the  Chief  Secretary,  the  Treasurer  shall  be 
propOTw.  ^^^<^  *o  obey ;  and  all  fines  and  fees  received  under  the  provisions  of  this 
not  Act  shall  (subject  to  the  provisions  hereinirfter  contained  respecting  the 

Assurance  Fund)  be  carriea  to  account  by  the  Treasurer  as  general  revenue. 

(Bume  V.  Stewart^  28 ;   Latifffi  v.  Budwolt,  143 ;    Otago  Harbour  Board  v. 

Spedding,  165.     N.  109 ;  Q.  61-141 ;  T.  62-109 ;  V.  66-142.     See  note  to  Sec. 

13,  ante,) 

G^Sl'SrS'ot  24.  The  Registrar-General  shall  not  individually,  nor  shall  any  person 

to  be  liable    acting  uuder  his  authority,  be  liable  to  any  action,  suit,  or  proceeding  for  or 

^ii^Jag  ^®  in  respect  of  any  act  or  matter  bona  fide  done,  or  omitted  to  be  done,  in  the 

exercise  or  supposed  exercise  of  the  powers  of  this  Act.     (N.  125.) 

PART  IV. 

The  Bbikghto  op  Land  Uitdbb  this  Act. 

5jj^  *^o  25.  For  the  purpose  of  brin^g  land  under  the  provisions  of  this  Act, 

it  shall  be  regarded  as  divided  into  two  classes,  as  follows : — (i)  Land 
hereafter  alienated  in  fee  from  the  Crown  :  (2Sr  parte  Bowan,  13.)  (it) 
Land  heretofore  alienated  in  fee  from  the  Crown.  (JEx  parte  Finlag,  65. 
N.  13;  Z.  137;  V.  66-15,  21.) 

iSLtiSn  2®'  ^  ^  ^^^^  hereafter  alienated  in  fee  from  the  Crown,  the  same 

from  Crown  shall,  immediately  on  alienation,  be  subject  to  the  provisions  of  this  Act. 
tebeimder   jj  19;  Z.  17  ;  Q.  61-22;  T.  62-20;  V.  66-15.  34.) 

Landi  27.  As  to  land  heretofore  alienated  from  the  Crown  in  fee  but  not 

SriSftoihe  under  the  provisions  of  any  of  the  ileal  Property  Acts  (whether  such  land 

d»T  on  which  shall  Constitute  the  entire  or  only  part  of  the  land  included  in  anjr  land 

came^nto     g^^^^)^  the  same  may  be  brought  under  the  provisions  of  this  Act  in  the 

SST'bi*"     following  manner,  that  is  to  say — The   Registrar -General  shall    receive 

b^nght       applications  in  the  form  of  the  Second  Schedule  hereto,  or  in  a  form  to  the  like 

oMStion  of  ®^©<^>  i^  made  by  ^ny  of  the  following  persons,  that  is  to  say — By  any  person 

this  Act       claiming  to  be  the  person  in  whom  the  fee-simple  is  vested  either  at  law  or 

in  equity :  Provided  that  wherever  trustees,  seized  in  fee-simple,  have  no 

Second        powcr  to  scU  the  land  which  they  may  seek  to  bring  under  the  provisions  of 

this  Act,  the  persons  claiming  or  appearing  to  be  beneficially  entitled  to  the 

said  land  shall  consent  to  such  application :     By  any  person  having  power 

to  appoint  or  dispose  of  the  fee-simple,  at  law  or  in  equity,  in  cases  where 

the  Registrar- GTeneral  shall  be  satisfied  that  the  application  is  made  for  the 

purpose  of  carrying  such  power  into  effect :      By  any  person  claiming  a 

life  estate,  not  being  a  leasehold  for  a  life  or  lives  :  Provided  that  all  persons 

claiming  or  appearing  to  be  beneficially  entitled  in  reversion  or  remainder 

shall  join  in  or  consent  to  such  application :  The  father,  or  if  the  father  be  dead, 

the  mother  or  other  guardian  of  any  infant,  or  the  committee  or  guardian 

of  any  lunatic  or  person  of  unsound  mind,  may  make  or  consent  to  such 

application  in  the  name  or  on  behalf  of  such  infant,  lunatic,  or  person  of 

unsound  mind  ;  and  any  person  holding  a  power  of  attorney  authorising  the 

sale  of  a  freehold  estate  in  any  land  may  make  the  application  in  respect  of 

such  land  in  the  name  or  on  behalf  of  the  proprietor,  unless  such  power 

shall  expressly  prohibit  his  so  doing.     (Se^  note  to  See.  26,  ante,) 
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28.  No  such  application  shall  be  roceiyed  from  any  person  claiming  to  UndiTided 
be  entitled  to  an  undivided  share  of  any  land  unless  the  persons  who  shall  ^^^^ 
appear  to  be  entitled  to  the  other  undivided  shares  shall  join  in  the  applica-  ijmds^nd 
tion  with  a  view  to  bringing  the  entirety  under  the  provisions  of  this   Act ;  inj  to  i^a?' 
nor  from  the  mortgagor  of  any  land  unless  the  mortgagee  shall  consent  to  Jjj^  JJ!??* 
Buch  application ;  nor  from  the  mortgagee  of  any  land  except  in  the  exercise  broogbt 
of  or  for  the  purpose  of  giving  effect  to  a  sale  under  a  power  of  sale  ^^tliwm 
contained  in  the  mortgage  deed ;   nor  from  a  married  woman  unless  her  oon^tiona 
husband  shall  consent  to  such  application  or  unless  the  land  be  her  separate 
property  or  held  for  her  separate  use.     (In  re  Kerr,  6;  ex  parte  Folk,  170 ; 

re  PylceU,  171.) 

29.  Every  applicant  shall,  when  making  his  application,  surrender  to  Applicant  to 
the  Registrar- General  all  documents  of  title  in  his  possession  or  under  his  doSTmentaof 
control  relating  to  or  in  any  way  affecting  the  land,  and  shall  furnish  a  ^"®.'*°^  ^ 
schedule  of  such  documents,  and  also,  if  required,  an  abstract  of  his  title,  »b™rLjt  if 
and  shall,  in  his  application,  state  the  nature  of  his  estate  or  interest  in  the  '«i»ii'«d 
land,  and  of  every  estate  or  interest  therein  held  by  any  other  person, 
whether  at  law  or   in  equity,    in    possession,    reversion,    remainder    or  stt^menta 
expectancy,  and  give  full  particulars  of  every  right-of-way  or  other  easement  ^  J^puJl* 
affecting  the  land  of  which  he  is  aware,  or  has  had  notice,  or  which  he  knows  ^^^ 

to  be  claimed  by  any  other  person,  and  shall  state  whether  the  land  be 
occupied  or  unoccupied,  and  if  occupied,  the  name  and  description  of  the 
occupant,  and  the  nature  of  his  occupancy,  and  whether  such  occupancy  be 
adverse  or  otherwise;   and  shall,  when  practicable,  state  the  names  and 
addresses  of  the  occupants  and  proprietors  of  all  lands  contiguous  to  the 
land  in  respect  of  which  application  is  made  so  far  as  known  to  him,  and 
that  the  schedule  so  furnished  includes  all  documents  of  title  relating  to 
such  land  in  his  possession  or  under  his  control,  and  may,  in  his  application,  ^^  req^e 
require  the  Registrar- Q-eneral,  at -the  expense  of  the  applicant,  to  cause  qJJ^j^J: 
personal  notice  of  the  application  to  be  served  upon  any  person  whose  name  givepenonai 
and  address  shall  for  that  purpose  be  therein  stated,  and  shall  give  an  ^^^ 
address   within   the  city  of  Adelaide  to  which  notices  in  respect  of   such 
application  may  be  sent.     (  Feaiherstone  v.  Hanlon,  4 ;  Sharpe  v.  Hadhy,  3  ; 
Coker  v.  Spence  6  ;  Davidson  v.  Browne,  183 ;  re  Sellars,  32 ;  re  O^Brien,  34. 
N.  14;  Z.  19  ;  Q.  61-17  ;  T.  62-15  ;  V.  66-55.) 

30.  The  statements  made  in  the  application  shall  be  verified  by  the  to  be  verified 
declaration  of  the  applicant  or  the  person  acting  in  his  name  or  on  his  ^^q*®^"" 
behalf. 

31.  Upon  receipt  of  the  application  the  Registrar- Q-eneral  shall  cause  ^^^^^' 
the  title  of  the  applicant  to  be  examined  and  reported  upon  by  the  solicitor  dealt  with 
of  the  department.     (N.  14.)  Titles  in 

*^  ^  ^  three  cImsm 

32.  For  the  purposes  of  all  applications,  the  titles  of  applicants  shall  ^^^  ^^^' 
be  divided  into  three  classes  as  follows  : — Class  I.  When  the  applicant  is  original 
the  original  grantee  from  the  Crown,  and  the  land  has  been  granted  on  or  ^^^i^^ 
subsequently  to  the  first  day  of  March,  one  thousand  eight  hundred  and  jj<«»«  t»ve 
forty-two,   and   no  transaction  affecting  the  title  has  at  any  time  been  tered"^*" 
registered,  and  the  applicant  has  not  required  notice  of  his  application  to  be  ^St^  m)?*" 
served  personally  upon  any  person  :      Class  II.    When,  although  the  title  original 
does  not  belong  to  the  first  class,  the  land  is  held  by  the  applicant  for  the  S^"^A^ 
estate    or    interest    described    in    the    application  free    from    mortgage,  ^^  hare 
encumbrance,   or  other  beneficial  interest  afEecting  the  title  thereto,  or  if  tered*^^^ 
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any  Buch  mortgage,  encumbrance,  or  interest  exists  the  parties  interested 
therein  join  in  or  consent  to  the  application,  and  the  applicant  has  not 
required  notice  of  his  application  to  oe  served  personally  upon  any  person  : 
(N.  16.)  Class  m.  When  any  person  beneficially  interested  in  the  land 
otherwise  than  as  lessee,  or  any  person  interested  in  any  mortgage  or 
encumbrance  affecting  the  title,  is  not  a  party  joining  in  or  consenting  to 
the  application,  or  the  title  or  evidence  of  title  set  forth  by  the  applicant  is 
imperfect,  or  the  applicant  has  required  notice  of  his  application  to  be 
served  personally  upon  any  person:  If  it  shall  appear  to  the  Begistrar- 
G^neral  that  the  title  of  the  applicant  belongs  to  the  first  class  he  shall 
bring  such  land  under  the  provisions  of  this  Act  forthwith.     (Z.  22.) 

33.  If  it  shall  appear  to  the  satisfaction  of  the  Eegistrar- General  that 
the  title  of  the  applicant  belongs  to  the  second  class,  he  shall  cause  notice 
of  the  application  to  be  published  four  times  in  the  Oovernment  Gazette  ; 
and  shall  further  limit  and  appoint  a  time,  not  less  than  one  month  nor 
more  than  twelve  months  from  the  date  of  the  first  publication  in  the 
Oovernment  Gazette^  upon  or  after  the  expiration  of  which  he  shall,  unless 
he  shall  in  the  interval  have  received  a  caveat  forbidding  him  so  to  do,  bring 
the  land  under  the  provisions  of  this  Act. 

34.  If  it  shall  appear  to  the  satisfaction  of  the  Begistrar-Gheneral  that 
the  title  of  the  applicant  belongs  to  the  third  class,  it  shall  be  lav^ul  for 
him  to  reject  such  application  altogether  or  in  his  discretion  to  cause  notice 
of  the  application  to  be  served  upon  all  persons  other  than  the  applicant, 
who  shall  appear  to  have  any  interest  in  the  land  which  is  the  suDject  of 
the  application  and  to  be  published  in  the  Ghvernment  Gfazette^  and  in  such 
manner  as  he  may  direct ;  and  to  limit  and  appoint  a  time,  in  his  discretion, 
or  as  the  Court  may  prescribe,  not  less  than  two  months  nor  more  than 
twelve  months  from  the  date  of  the  first  of  such  publications  in  the 
Oovernment  Oazette,  upon  or  after  the  expiration  of  which  it  shall  be  lawful 
for  the  Registrar-General  to  bring  the  land  under  the  provisions  of  this 
Act,  unless  he  shall  in  the  interval  have  received  a  caveat  lorbidding  him  so 
to  do. 

35.  The  Begistrar- General  shall  cause  notice  to  be  published  in  such 
manner  as  aforesaid,  or  in  such  other  manner  as  may  be  prescribed  by  any 
order  of  the  Court,  that  application  has  been  made  for  bringing  the  land 
therein  referred  to  under  the  provisions  of  this  Act,  and  shaJl  also  cause  a 
copy  of  such  notice  to  be  posted  in  a  conspicuous  place  in  his  office,  and  in 
such  other  places  as  he  may  deem  necessary,  and  shall  forward,  by  registered 
letter  marked  outside  "  Lands  Titles  Office,'*  through  the  Post  Office,  a 
copy  of  such  notice  addressed  to  each  of  the  persons,  if  any,  stated  in  the 
application  to  be  in  occupation  of  the  land  or  to  be  occupiers  or  proprietors 
of  land  contiguous  thereto,  so  far  as  his  knowledge  of  the  addresses  of  such 
persons  shall  enable  him,  and  to  such  other  persons  as  he  may  think  fit,  and 
m  case  the  applicant  shall  have  required  any  notice  to  be  personally  served 
upon  any  person  named  in  his  application,  then  and  in  such  case  the 
Begistrar-General  shall  cause  a  copy  of  such  notice  to  be  so  served  upon 
such  person.     (N.  18  ,•  Z.  24  ;  Q.  61-21  ;  T.  62-19  ;  V.  18.) 

36.  If  within  the  time  limited  and  appointed  as  aforesaid  by  the 
Begistrar-G-eneral,  or  under  any  order  of  the  Court,  any  notice  forwarded  by 
registered  letter  as  aforesaid,  shall  not  be  returned  to  him  by  the  Postmaster- 
General,  and  if  within  the  time  so  limited  he  shall  not  have  received  a  caveat, 
as  hereinafter  described,  forbidding  him  so  to  do — and  in  any  case  in  which 
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personal  notice  may  be  required  as  aforesaid,  if  he  shall  have  received  proof 
to  his  satisfaction  that  such  notice  has  been  served,  the  Eegistrar-General 
shall  bring  the  land  described  in  the  application  under  the  provisions  of 
this  Act. 

37.  The  Eegistrar-Gheneral  shall  bring  land  under  the  prov^'sions  of  this  How  Umd  to 
Act  by  issuing  a  certificate  for  the  same  to  the  applicant,  or  to  such  person  n^de^lot^ 
as  he  or  the  person  applying  in  his  name  or  on  his  behalf  may  by  any 
writing  under  his  hand  direct.      {Featherstone  v.  Hanlon,  4  ;  Saunders  v. 

Oabot,  16  ;  Chomley  v.  Firebrace,  21  ;  Ooleman  and  Glarh  v.  Biria,  46.) 

38.  The  Eegistrar-G-eneral  whenever  he  shall  be  made  aware  that  any  o^  »  rotnm 
notice  required  by  anv  applicant  to  be  served  personally  has  failed  to  be,  or  faiiwS  o?  **' 
cannot  be  so  served,  shall  notify  the  same  to  such  applicant,  who,  if  he  thinks  pe^onai 
fit,  may  by  writing  under  his  hand,  withdraw  such  requirement,  and  the  Begis&r- 
Eegistrar- General  thereupon  or  in  case  any  notice  shall  be  returned  to  him  ^5fyfo*Sie 
by  the  Postmaster- G-eneral,  may  reject  the  application  altogether,  or  bring  appboant 
the  land  therein  described  under  the  provisions  of  this  Act  forthwith,  or  or  maj 
after  such  further  interval,  notification  or  advertisemeut  as  he  may  deem  fit.  ^*!J®y  ^ 
(^Van  Damme  v.  Bloxam,  105 ;  Kirhham  v.  Julien,  109 ;  Franklin  v.  Ind,  156  ;  *^^  ° 
Shackell  v.  Lindsay y  174  ;  Boss  v.  Victoria  Permanent  Building  Society,  180. 

N.  20  ;  Z.  22  ;  Q.  61-21  ;  T.  62-21.) 

39.  Any  person  having  or  claiming  an  estate  or  interest  in  any  land  .^•*^®* 
sought  to  be  brought  under  the  provisions  of  this  Act,  or  the  attorney  or  Say  enter 
agent  of  any  such  person,  may,  within  the  time  by  the  Registrar- General  or  «»^o*t 
under  any  order  of  the  Court  for  that  purpose  limited,  lodge  a  caveat  with 

the  Eegistrar-Q^neral,  in  the  form  of  the  Third  Schedule  hereto,  forbidding  Third 
the  bringing  of  such  land  under  the  provisions  of  this  Aot.     Every  such  ^*^®^°^® 
caveat  shall  state  the  nature  of  the  estate  or  interest  claimed  by  the  person  Careat  to 
lodging  the  same,  and  the  grounds  on  which  such  claim  is  founded,  and  no  of^tateroBT' 
caveat  shall  be  received  unless  some  address  within  the  city  of  Adelaide 
shall  be  given  therein  at  which  notices  and  proceedings  relating  to  the 
caveat  may  be  served.     {Be  Thompson  and  Ohipps,  26  ;  re  J.  B,  Slack,  85  ;  re 
Nelson  Bros,  86  ;  re  David  Le  Oompt^,  89 ;  Biyys  v.  Waterhouse,  58  ;  reJPm, 
Biggs,  69  ;  ex  parte  M,  Lyons,  59a  ;  ex  parte  Power,  59b  ;  ex  parte  Peck, 
69c  ;  re  Davis,  69d  j  re  Wm.   Field,  59e  ;  re  Olarke  and  Rarvey,  59o  ;  re 
BLayton,ex parte Dibbs,  67 ;  D'Albrdyhill  v.  D'Albrdykill,S2 ;  re  Wm,  Wadham, 
114  ;  Kissling  v.  Mitchelson,  123  ;  Neill  v.  Adams,  130 ;  Wildash  v.  Hutchison, 
132  ;  Butler  v.  Saddle  Rill  Mining  Company,  163  ;  Friebe  v.   Oullen  and 
another,  178  ;  ex  parte  Brown,  185  ;  re  A,  Bosquet,  202  ;  ex  parte  Davis,  2* '8  ; 
re  Pennington,  212.     N.  21  ;  Q.  20-23  ;  T.  62-22  ;  V.  118.) 

40.  The  Eegistrar- General  shall,  upon  receipt  of  any  such  caveat  within  if  oaTeatbe 
the  time  limited  as  aforesaid,  give  notice  thereof  to  the  applicant  proprietor,  JShi^^ime 
and  shall  suspend  further  action  in  the  matter,  and  the  land  in  respect  of  limited. 
which  such  caveat  shall  have  been  lodged  shall  not  be  brought  under  the  SSyS    ^ 
provisions  of  this  Act  until  such  caveat  shall  have  been  withdrawn,  or  shall 

have  lapsed  from  any  of  the  causes  hereinafter  provided,  or  until  a  decision 
therein  shall  have  been  obtained  from  the  Court  having  jurisdiction  in  the 
matter.     (N.  22 ;  T.  62-23  ;  V.  85-31.) 

41.  Any  applicant  may  withdraw  his  application  at  any  time  prior  to  ^pp^^JJ^ 
the  issuing  of  the  certificate,  and  the  Eegistrar- General  shall  in  such  case,  SSrUa ' 
upon  request  in  writing  signed  by  the  applicant,  return  to  him,  or  to  the  »ppiio»*»o»» 
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person  if  any,  notified  in  the  application  as  having  a  lien  thereon,  all  doca- 
ments  of  title  deposited  in  support  of  the  application.  (N.  14,  24,  62-25 ; 
Z.  27 ;  Q.  61-29,  77-9;  T.  62-19 ;  V.  66-26,  85-64.) 

42.  Upon  issuing  a  certificate  bringing  land  under  the  provisions  of  this 
Act,  the  Eegistrar- General  shall  indorse  a  memorandum  on  every  document 
of  title  deposited  by  the  applicant  in  support  of  his  application,  stating  that 
the  lands  described  in  such  certificate  have  been  brought  under  the  Eeal 
Property  Act  If  any  such  document  of  title  shall  relate  to  or  include  any 
property,  whether  personal  or  real,  other  than  the  land  included  in  the 
certificate,  the  Eegistrar-G^eneral  shall  return  such  document  to  the  applicant 
but  otherwise  shall  retain  the  same  in  his  office ;  and  no  person  shall  be 
entitled  to  the  production  of  any  document  so  retained  except  upon  the 
written  order  oi  the  applicant  or  of  some  person  claiming  through  or  under 
him,  or  upon  the  order  of  the  Court.     (T.  62-26.) 

43.  In  case  an  applicant,  or  the  person  to  whom  he  or  the  person 
applying  in  his  name  or  on  his  behalf,  may  have  directed  a  certificate  to  be 
issued,  shall  die  in  the  interval  between  the  date  of  the  application 
and  the  date  on  which  the  certificate  shall  be  issued,  the  certificate  shall  be 
issued  in  the  name  of  the  applicant,  or  in  the  name  of  the  person  to  whom 
it  shall  have  been  so  directed  to  be  issued  as  the  case  may  require,  and  the 
land  shall  devolve  in  like  manner  as  if  the  certificate  had  been  issued  prior 
to  the  death  of  the  applicant  or  of  such  person.  ( Featherstone  v.  Hanlon^ 
4  ;  re  Sellars,  32  ;  re  O'Brien,  34,     T.  62-137  ;  V.  66-28.) 

44.  Whenever  a  caveat  shall  have  been  lodged  with  the  Eegistrar- 
Q^neral  forbidding  land  to  be  brought  under  the  provisions  of  this  Act,  the 
like  proceedings  as  are  hereinafter  provided  for  the  removal  of  caveats,  in 
the  case  of  land  already  under  the  provisions  of  this  Act,  shall  be  open  to 

Proceedings  *^®  cavcatoo  for  removal  of  the  caveat,  and  for  the  recovery  of  costs  and 
under  oareat  damages  from  the  caveator,  in  case  the  caveat  shall  have  been  lodged  by  the 

caveator  wrongfully  and  without  reasonable  cause.   (See  note  to  Sec,  39,  ante. 

Q.  61-24.) 

45.  Every  such  caveat  shall  be  deemed  to  have  lapsed,  after  the  expira- 
tion of  one  month  from  the  receipt  thereof  by  the  Eegistrar- General,  unless 
the  person  by  whom  or  on  whose  behalf  the  same  was  lodged  shall,  within 
that  time,  have  taken  proceedings  in  the  Court  to  establish  his  title  to  the 
estate  or  interest  claimed  by  him,  and  given  written  notice  thereof  to  the 
Begistrar- General,  or  shall  have  obtained  from  the  Court  an  order  or  injunc- 
tion restraining  the  Eegistrar- General  from  bringing  the  land  under  the 
provisions  of  this  Act.  No  such  lapsed  caveat  shall,  except  by  leave  of  the 
Court,  be  renewed  by  or  on  behalf  of  the  same  person  in  respect  of  the 
same  estate  or  interest.  (Summers  ea  parte  Ai/lmn,  62.  N.  23, 82 ;  Z.  145-146 ; 
Q.  61-21,  77-39;  T.  62  83,  24;  V.  66-117.) 

46.  The  reversion  expectant  upon  a  lease  shall  not  be  deemed  to  have 
been  extinguished  in  consequence  of  the  land  comprised  in  such  lease  having 
been  brought  under  the  provisions  of  this  Act,  and  the  registered  proprietor 
of  any  land  which  is  subject  to  a  lease  granted  prior  to  the  first  certificate 
being  issued  in  respect  of  such  land,  shall  be  held  in  all  Courts  to  be  seized 
of  the  reversion  expectant  upon  such  lease,  and  to  have  all  the  powers,  rights, 
and  remedies  to  which  a  reversioner  is  by  law  entitled,  and  shall  be  subject 
to  all  covenants  and  conditions  in  such  lease  expressed  or  implied  to  be 
performed  on  the  part  of  the  lessor.    (Z.  29 ;  T.  62-80 ;  Y.  66-51.) 
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PART  V. 

Thb  Eegisteb  Book. 

47.  The  Eegistrar- General  shall  continue  to  keep  the  book  called  the  gj^**^- 
Register  Book,  containing  the  records  of  the  title  to  all  land  under  this  Act.  kee^BegS- 
(N.  30  ;  Z.  39  ;  V.  66-34.)  <^Boo1c 

48>  Every  certificate  shall  be  in  duplicate,  and  the  Begistrar-G-eneral  oertifloatea 
shall  bind  up  in  the  Register  Book  one  part  of  every  certificate,  hereinafter  ^u^^ 
called  the  original,  and  shall  deliver  the  other,  hereinafter  called  the  duplicate, 
to  the  registered  proprietor  of  the  land. 

49.  Each  original  certificate  shall  constitute  a  separate  folium  of  the  yoUob  in 
Register  Book,  and  the  Registrar- General  shall  record  tnereon  distinctly  and  g«gj««' 
separately  all  memorials  afiectiug  the  land  included  in  each  certificate. 

50.  Every  certificate  shall  be  deemed  to  be  registered  so  soon  as  the  regiBtered 
same  shall  have  been  marked  by  the  Registrar- General  with  its  volume  and  f^^dS 
folium  in  the  Register  Book ;  and  every  other  instrument  shall  be  deemed  Hegiater 
to  be  so  registered,  so  soon  as  a  memorial  thereof  shall  have  been  entered  EjSoments 
upon  the  original  existing  certificate.  {Mudgway  v.  Davy  Sf  Buick,  1 ;  Barker  wgiatered 
V.  Wield,  31 ;  re  Beattie,  63  ;  re  Woods,  95 ;  Buckett  v.  Knohhe,  168.     N.  34  ;  riaf thMlST 
Z.  32 ;  Q.  61-34,  36  ;  T.  62-34 ;  V.  66-41,  42.)  S^JS'in 

51.  Every  memorial  entered  in  the  Register  Book  shall  be  signed  by  the  bSST*" 
Registrar- General,  and  shall  state  the  nature  of  the  instrument  to  which  it  Memorial 
relates,  the  day  and  hour  of  the  production  of  the  instrument  for  registra-  defined 
tion,  and  the  names  of  the  parties  thereto,  and  shall  refer  by  number  or 
symbol  to  such  instrument.     {Be  Beattie,  53 ;  Biggs  v.    Waterkottse,  58 ;  re 

Wm.  Biggs,  59 ;  Aubrey  v.  Scott,  79.  N.  37  ;  Z.  175;  T.  62-37  ;  V.  86-87, 
66-40.) 

52.  Whenever  a  memorial  of  any  instrument  has  been  entered  in  the  Memoran- 
Register  Book,  the   Registrar- General  shall  indorse  on  the  instrument  ^jj^^^^ 
registered  a  memorandum  of  the  date  and  hour  on  which  the  memorial  was  to  be  in-  °° 
entered  in  the  Register  Book,  and  shall  authenticate  such  memorandum  by  Jj*^8*ered 
signing  his  name  and  affixing  his  seal  thereto  ;  and  such  memorandum  shall  initrument 
be  received  in  all  Courts  as  conclusive  evidence  that  the  instrument  has  And  to  be 
been  duly  registered.     {Ohisholm  v.  Oapper,  86.     N.  33 ;  Z.  36 ;  Q.  61-7  ;  T.  oTidence 
62-8 ;  V.  66-47,  78-2.) 

53.  The  Registrar- General,  on  entering  any  memorial  in  the  Register  Memorial  to 
Book,  shall,  except  in  case  of  a  transfer  or  other  dealing  indorsed  upon  a  ^^pu^J^ 
lease,  mortgage,  or  encumbrance,  as  hereinafter  provided,  record  the  like  inatrument 
memorial  on  the  duplicate  certificate,  or  other  instrument  evidencing  title  to 

the  land  intended  to  be  dealt  with,  or  in  any  way  a:Sected,  unless  he  shall, 
as  hereinafter  provided,  dispense  with  the  production  of  the  same,  or  unless 
such  production  is  rendered  unnecessary  by  the  provisions  of  this  Act. 
(Aiibrey  v.  Scott,  79  ;  Mangakahia  v.  N,  Z.  Timber  Co.,  100.  N.  38  ;  Z.  36  ; 
Q.  61-45;  T.  62-38;  V.  66-41.) 

54.  The  Registrar- General  shall  not,  except  as  herein  otherwise  provided,  instrumenta 
ree^ister  any  instrument  purporting  to  transfer  or  otherwise  deal  with  or  iS^*5St^' 
af^ct  any  estate  or  interest  in  land  under  the  provisions  of  this  Act  except 

in  the  manner  herein  provided,  nor  unless  such  instrument  be  in  accordance 
with  the  provisions  hereof. 

65,  Any^instrument  presented  for  registration  may  be  single  or  in  inrtmxiwnta 
duplicate,  or  if  a  leaae  may  be  in  duplicate  or  triplicate. 
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inttmineiite  56.  EverT  instrument  presented  for  registration  shall  be  attested  by  a 

^ori4  M-  ^t^©8s,  and  shall  be  registered  in  the  order  of  time  in  which  the  same  is 

^'dinffto     produced  for  that  purpose;  and  instruments  registered  in  respect  of  or 

trfttion'^*^'"  affecting  the  same  estate  or  interest  shall,  notwithstanding  any  express, 

implied,  or  constructiye  notice,  be  entitled  to  priority,  the  one  over  the 

other,  according  to  the  date  of  registration,  and  not  according  to  the  date 

of  the  instrument  itself;   and  the  Registrar- General,  upon  registration 

thereof,  shall  file  such  instrument  (if  single)  in  his  oflBce,  and  if  in  duplicate 

or  triplicate,  shall  file  one  original  in  his  office,  and  shall  deliver  the  other 

or  others  to  the  person  or  persons  entitled  thereto.     {Mudgway  v.  Davy  and 

BuicJc,  1 ;  Sharpe  v.  JSadley,  3 ;  re  Oraig,  76  ;  D'Alhrdyhill  v.  £>' Albrdt/hill,  82 ; 

Fatchell  v.  Maunsell,  113 ;  Kissling  v.  Mitchehon,  123;   Wildash  v.  JELutchUon, 

Zr^lJX:  1^2.     N.  35;  Z.  33  ;  T.  62-35  ;  V.  66-37,  85-32.) 

parTof  *^*^         57.  Every  instrument  shall,  when  registered,  be  deemed  part  of  the 
Begitter       Ecgister  Book,  and  shall  have  the  efEect  of  and  be  deemed  and  taken  to  be 
hiSre  the^  ^  ^  ^l^^d  duly  oiecutod  by  the  parties  who  have  signed  the  same, 
deed*  ^  *  68«  Should  two  or  more  instruments  executed  by  the  same  proprietor, 

Where  two  *^^  purporting  to  affect  the  same  estate  or  interest,  be  at  the  same  time 
or  more  presented  to  the  Eegistrai- General  for  registration,  he  shall  register  and 
^^^^at  iii^iorse  that  intrument  which  shall  be  presented  by  the  person  producing  to 
same  time  him  the  duplicate  certificate  or  other  instrument  evidencing  title  to  such 
estate  or  interest.     (N.  35 ;  Z.  33  ;  T.  62-35 ;  V.  66-87.) 

^o^»o?_  59.  In  case  any  person,  who  either  before  or  after  his  death  shall  be 

^InmcMe  registered  as  proprietor  of  any  land,  shall  die  after  signing  any  instrument 
par^Swm.  ^^^cting  such  land,  and  before  registration  thereof  the  registration  of  such 
ting  iDitra.  instrument  may  nevertheless  be  proceeded  with  in  accordance  with  this  Act, 
™"'^*  and  shall  be  vs^d  notwithstanding  such  death. 

whom^certd-  ®^'  ^^  ®*®®  ^*  ®^^  appear  to  the  satisfaction  of  the  Registrar- General 

flcate  or  "  that  any  certificate  or  other  instrument  has  been  issued  in  error,  or  contains 
m«Dtof  uSe  ^^y  misdescription  of  land  or  of  boundaries,  or  that  any  entry  or  indorse- 
has  been  mout  has  been  made  in  error  on  any  certificate  or  other  instrument,  or  that 
^rjo?  8,ny  certificate,  instrument,  entry,  or  indorsement  has  been  fraudulently  or 
jgo  wrong-  wrongfully  obtained,  or  that  any  certificate  or  instrument  is  fraudulently  ©r 
BuoJSsSS!  wrongfully  retained,  he  may  summon  the  person  to  whom  such  certificate  or 
be'JijiIl?*^  instrument  has  been  so  issued,  or  by  whom  it  has  been  so  obtained  or  is  retained 
moned"       to  deliver  up  the  same  for  the  purpose  of  being  cancelled  or  corrected  as  the 

case  may  require.     (Cuthbertson  v.  Stoann,  144.     N.  26,  126 ;  Z.  12,  28,  69 ; 

Q.  61-31 ;  Y.  66-28,  85-39,  132.) 

ftSS^to*"  ®^'  ^^  ^^^^  ®^^^  person  shall  refuse  or  neglect  to  comply  with  such 

deUTfrnp     summous,  the  Eegistrar- General  may  apply  to  the  Court  to  issue  a  summons 

fofS^Sa-  ^^^  ^^^^  person  to  appear  before  the  Court  and  show  cause  why  such  certifi- 

tionoroor-   cato  or  other  instrument  should  not  be  delivered  up  to  be  cancelled  or 

hemSSi  corrected  ;  and  if  such  person,  when  served  with  such  summons,  shall  neglect 

w»^broMht  or  refuse  to  atteud  before  such  Court  at  the  time  therein  appointed,  it  shall 

Oonrt  ,       be  lawful  for  such  Court  to  issue  a  warrant  authorising  and  directing  the 

person  so  summoned  to  be  apprehended  and  brought  before  the  Court  for 

examination.     {Be  Beattie,  53  ;  Biggs  v.  Waterhouse,  58  ;  re  Wrx .  Biggt^  69. 

N.  44 ;  Z.  71-2,  73-78 ,  Q.  77-28 ;  T.  62-136,  138;  V.  66-62,  132.) 

Court  ma^  62.  Upon  the  appearance  before  the  Court  of  any  person  summoned 

«ry  ofiMtru-  or  brought  up  by  virtue  of  a  warrant  as  aforesaid,  it  shall  be  lawful  for  the 
Court  to  examine  such  person  upon  oath,  and  to  order  him  to  deliver  up 
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such  certiiicate  or  other  instrument,  and,  upon  refusal  or  neglect  by  sucli 
person  to  deliver  up  the  same  pursuant  to  such  order,  to  commit  him  to  gaol 
tor  any  period  not  exceeding  six  months,  unless  such  certificate  or  instru- 
ment shall  be  sooner  delivered  up.     (T.  62-137 ;  Q.  61-181 ;  V.  66-32.) 

63.  In  such  case,  or  in  case  a  summons  by  the  Begistrar-General  or  a  And  may 
Judge  cannot  be  served  upon  such  person  as  hereinbefore  directed,  the  Court  ^'Si^' 
may  direct  the  Eegistrar-Q-eneral  to  cancel  or  correct  any  certificate  or  other  ®*5°S2L 
instrument,  or  any  entry  or  memorial  in  the  Register  Book  relating  to  such  iateratdonto 
land,  and  to  substitute  and  issue  such  certificate  or  other  instrument,  or  ^^^^J^^ 
make  such  entry  as  the  circumstances  of  the  case  may  require,  and  the  Book 
Registrar- General  shall  give  elEect  to  such  order. 

64.  In  any  proceeding  in  the  Court  respecting  any  land,  or  any  transac-  Powewof 
tion,  contract,  or  application  relating  thereto,  or  any  instrument,  caveat,  ^"JJJ*  J^_ 
memorial,  or  other  entry  affecting  any  such  land,  it  shall  be  lawful  for  the  oeUation  of 
Court  to  direct  the  Eegistrar-Q-eneral  to  cancel,  correct,  record,  substitutiB,  JJ'i^JJ*® 
issue,  or  make  any  certificate,  or  any  memorial  or  entry  in  the  Eegister  Book, 

or  otherwise  to  do  such  acts  and  make  such  entries  as  may  be  necessary  to 
^ve  effect  to  any  judgment,  decree,  or  order  of  such  Court  given  or  made 
in  such  proceeding,  and  the  Eegistrar- General  shall  obey  every  such  direction. 
(JBtf  Beattie,  53  ;  Biggs  v.  Waterhouw,  58  j  re  Wm.  Biggs,  59.  Z.  176  ;  V. 
86-37.) 

65.  Any  person  shall,  upon  payment  of  the  fee  for  that  purpose  Search 
specified  in  the  First  Schedule  hereto,  have  access  to  the  Eegister  Book,  and  •^**^®^ 
to  all  instruments  filed  and  deposited  in  the  Lands  Titles  Office  for  the  g^  , 
purpose  of  inspection  during  the  hours  and  upon  the  days  appointed  for  ^ 
search.     (N.  103 ;  Q.  77-50,  78-4 ;  V.  66-141.) 

66.  "Whenever  there  shall  be  any    conflict,  difference,  or  variation  ^conflict 
between  the  contents  of  or  the  entries  or  memorials  on  any  original  certifi-  tiflwSTanS'" 
cate,  and  the  contents  of  or  the  entries  or  memorials  on  the  duplicate  of  |jgj*^ 
such  certificate,  or  whenever  any  entries  or  memorials  shall  appear  on  such  latter  to 
first-mentioned  certificate,  which  shall  not  appear  on  such  duplicate,  the  p'*'^^ 
original  certificate  shall  prevail. 

PART  VI, 

Thk  Title  of  EsaisTEBEn  Fbopbiitobs. 

67.  No  instrument  shall  be  effectual  to  pass  any  land  or  to  render  any  inBtnunents 
land  liable  as  security  for  the  payment  of  money,  but  upon  the  registration  JS^a^J^*^ 
of  any  instrument  in  manner  herein  prescribed,  the  estate  or  interest  tratum 
specified  in  such  instrument  shall  pass,  or,  as  the  case  may  be,  the  land  shall 
become  liable  as  security  in  manner  and  subject  to  the  covenants,  conditions, 

and  contingencies  set  forth  and  specified  in  such  instrument  or  by  this  Act 
declared  to  be  implied  in  instruments  of  a  like  nature.  (N.  85 ;  Z.  86 ; 
Q.  61,  48,  77-14 ;  T.  62-39  ;  V.  66-61.)  Pe«on. 

68.  The  person  named  in  or  appearing  by  any  certificate  or  other  oertifloiSa 
registered  instrument  as  seized  of  or  taking  any  estate  or  interest  in  land  ^^terad 
shall  be  the  registered  proprietor  thereof,     (i^.  34 ;  T.  62-84.)  proprietor 

69.  The  title  of  every  registered  proprietor  of  land  shall,  subject  to  '"•^J^^Ld 
such  encumbrances,  liens,  estates,  or  interests  as  may  be  notified  on  the  ^prietors 
original  certificate  of  such  land,  be  absolute  and  indefeaaible,  subject  only  JJ^jJf^^^*' 
to  the  following  qualifications : —  cam  of— 
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Fnad  (i)  Iii  the  case  of  fraud,  in  which  case  any  person  defrauded  shall  hare 

all  rights  and  remedies  that  he  would  have  had  if  the  land  were  not 
under  the  provisions  of  this  Act :  Provided  that  nothing  included 
in  this  subjection  shall  affect  the  title  of  a  registered  proprietor 
who  has  taken  bond  Jlde  for  valuable  consideration,  or  of  any 
person  bond  fide  claiming  through  or  under  him.  (^National  Bank 
V.  National  Mortgage  and  Agency  Ob.,  12  ;  Ohomley  v.  Mrebraee,  21 ; 
Wiggins  app,  Hammill  resp.,  38;  Oeorge  v.  Auitralian  Mutual 
Prov.  Society,  66;  Qreen  v.  Watson,  91;  Rail  y.  Rail,  98;  Colonial 
Bank  y.  Bie,  107  ;  Jones  v.  Jones,  334 ;  Finnoran  v.  Weir,  186.) 

dSiiS^  (n)  In  the  case  of  a  certificate  or  other  instrument  of  title  obtained  bj 

forgerj  or  by  means  of  an  insufficient  power  of  attorney  or  from  a 
person  under  some  legal  disability,  in  which  case  the  certificate  or 
other  instrument  of  title  shall  be  void:  Provided  that  the  title  of  a 
registered  proprietor  who  has  taken  bond  fide  for  valuable  con- 
sideration shall  not  be  affected  by  reason  that  a  certificate  or  other 
instrument  of  title  was  obtained  by  any  person  through  whom  lie 
claims  title  from  a  person  under  disability,  or  by  any  of  the  means 
aforesaid.     (N.  31 ;  T.  62-32.) 

j^JJ^^J^         (m)  Where  any  portion  of  land  has  been  erroneously  included,  by 
Umd  wrong  description  of  parcels  and  boundaries,  in  the  certificate  or 

other  instrument  evidencing  the  title  of  the  registered  proprietor : 
In  which  case  the  rights  of  the  person  who  but  for  such  error 
would  be  entitled  to  such  land  shall  prevail,  except  as  against  a 
registered  proprietor  taking  such  land  bona  fi4e  for  valuable  con- 
sideration,  or  any  person  bma  fide  claiming  through  or  under  him. 
(Sharpe  v.  Radleg,  3 ;  Campbell  v.  Jarrett,  96.) 

2°^JJo'  (rv)  Where  a  right-of-way  or  other  easement  not  barred  or  avoided  by 

^"™*"  the  provisions  of  the  "  Eights-of-way  Act,  1881,"  or  of  this  Act, 

has  been  omitted  or  misdescribed  in  any  certificate,  or  other  instru- 
ment of  title :  In  which  case  such  right-of-way  or  other  easement 
shall  prevail,  but  subject  to  the  provisions  of  the  said  **  Eights-of- 
way  Act,  1881,"  and  of  this  Act.  {Anderson  v.  Maori  Rill 
Borough,  103  and  124.) 

Bewtnx  (y)  Where  two  or  more  certificates  shall  be  registered  under  any  of 

fofthSm©  the  Eeal  Property  Acts  in  respect  of  the  same  land:   In  which 

1^^  caoe  the  title  originally  first  in  (fstte  of  registration  shall  prevail. 

cej«fl<»to  (vi)  Any  certificate  issued  upon  the  first  bringing  of  land  under  the 

•07  peraon  provisions  of  any  of  the  Beal  Property  Acts,  and  every  certificate 

u  in  vo^^  issued  in  respect  of  the  said  land,  or  any  part  thereof,  to   any 

riSfeSij  person  claiming  or  deriving  title  under  or  through  the  first  regis- 

SviJjiyto  tered  proprietor,  shall  be  void,  as  against  the  title  of  any  person 

the  first  adversely  in  actual  occupation  of,  and  rightfully  entitled  to,  such 

p^piietor  l^i^dy  or  any  part  thereof,  at  the  time  when  such  land  was  so 

brought  unaer  the  provisions  of  the  said  Acts,  and  continuing  in 

such  occupation  at  the  time  of  any  subsequent  certificate  being 

issued  in  respect  of  the  said  land.     (Z.  67  ;  T.  62-135.) 

Wtfystitie         (yn)  Where  a  husband  shall  have  been  wrongfully  registered  as  co- 

toprerui  proprietor  of  land  belonging  to  his  wife  for  her  separate  use  or  as 

her  separate  property,  in  which  case  the  title  01  the  wife  shall 
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preyail  except  as  against  a  registered  proprietor  taking  sucli  land 
bona  ^e  for  valuable   consideration,  or   any  person  bona  fide 
claiming  through  or  under  him.     (Z.  121.) 
(vm)  Where  at  the  time  when  the  proprietor  becomes  registered  aAiesMor 
tenant  shall  be  in  actual  possession  of  the  land  under  an  unregis-  nofSiore' 
tered  lease  or  an  agreement  for  a  lease  or  for  letting  for  a  term  than  %  jt^t 
not  exceeding  one  year:    In  which  case  the  title  oi  the  tenant 
under  such  lease  or  agreement  shall  preyail. 
(ix)  Where  the  succession  duty  payable  in  respect  of  the  land  has  not  Non-pa/- 
been  paid,  and  the  certificate  in  sub-section  6  of  section  3  of  Act  ^l^Snt 
No.  225  of  1881  has  not  been  obtained :  In  which  case  any  char^  c^esion  a  j 
by  law  imposed  on  the  land  in  respect  of  such  duty  shall  remain  in 
force. 
70.  In  all  other  cases  the  title  of  the  registered  proprietor  of  land  in  au  other 
shall  prevail,  notwithstanding  the  existence  in  Her  Majesty,  her  heirs,  orJJ^j^^®' 
successors,  or  in  any  person  of  any  estate  or  interest  whatever  whether  proprietor 
derived  by  grant  from  the  Crown  or  otherwise,  which  but  for  this  Act         p'*'*^ 
might  be  held  paramount  or  to  have  priority  ;  and  notwithstanding  any  want 
of  notice  or  insufficient  notice  of  any  application,  or  any  error,  omission, 
or  informality  in  any  application  or  proceedings. 

71*  Nothing  in  the  two  preceding  sections  contained  shall  be  construed  Saving  of 
BO  as  to  affect  any  of  the  following  rights  or  powers,  that  is  to  say —  rSStoand 

I.  The  power  of  Sheriff  to  sell  the  land  of  a  judgment  debtor  under  a  ^*i^f"* 

wnt  oi  fieri  facias  or  other  writ  of  execution :  (Neil  v.  Adams,  180  ;  saiw  by 
Beath  v.  Anderson,  192  j  Bobertson  v.  Keith,  196  ;  ex  parte  Botoman,  Sheriff 
2.    N.  92 ;  Q.  77,  85.) 

II.  The  power  of  the  Court  to  order  the  sale  of  land  :    {St.  Oeorge  v.  s^J*  anci«f 

Burnett,  175 ;  Boss  v.  Victoria  BuiUing  Society,  180;  re  John  Baton,  cSSt''^^ 
194.     N.  98  ;  T.  62-94.) 
HI.  The  right  of  the  Official  Eeceiver   or  of   any  trustee  to  land  Tramnnii- 
transmitted   on  the  insolvency  or  statutory  assignment  of  theSl^y^oy 
registered  proprietor  :  (Fannan  v.  Bannan,  18.     N.  75  ;  Z.  119 ;  or  assign- 
Q  61-80;*.  62-76.)  '  '»«.t 

IT.  The  rights  of  a  person  with  whom  the  registered  proprietor  shall  Contracts 
have  made  a  contract  for  the  sale  of  land  or  for  any  other  dealing 
theiewith :  (Sharpe  v,  Hadley,  3 ;  Watson  v.  Watson,  93.) 
V.  The  rights  of  a  cestui  que  trust  where  the  registered  proprietor  is  a  Tmrts 
trustee,  whether  the  trust  shall  be  express,  implied  or  constructive. 
{puthbertson  v.  Swarm,  144 ;  ex  parte  Bennington,  217.     N.  60 ;  Z. 
122;  Q.  61-80,  79;  T.  62-66;  V.  66-38.) 
VT.  The  right  of  promoters  of  an  undertaking  to  vest  land  in  them-  ^^•^"^^^ 
selves  by  deed-poll  pursuant  to  the  *'  Lands  Clauses  Consolidation  S^^der- 
Act,"  or  any  Act  amending  the  same:  {Mudgwag  v.  Davy  and^^^^^ 
Buick,  1 ;  re  Craig,  76.) 
Provided  that  no  unregistered  estate,  interest,  power,  right,  contract,  or^^^ 
trust  shall  prevail  against  the  title  of  a  registered  proprietor  taking  bona  qnent  pnr- 
flde  for  valuable  consideration,  or  of  any  person  bona  fide  claiming  tl^ough  ^^^^■•«" 
or  under  him. 

72«  Knowledge  of  the  existence  of  any  unregistered  estate,  interest,  Knowledge 
contract,  or  trust  shall  not  of  itself  be  evidence  of  want  of  bona  fide9  so  as  to  ^^M°or 
affect  the  title  of  any  registered  proprietor.     (JEa  parte  Binlay,  56.)  jj^t  of  bona 
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PART  VII. 

Cbktificatbs  of  Title. 

Cwrtiflcateof         73,  The  registered  proprietor  of  an  estate  of  freehold  in  land,  other 

than  a  leasehold  for  life  or  Ures,  shall  be  entitled  to  receive  a  certificate  for 
|5J2^      the  same,  which  ceitificate  shall  be  in  the  form  in  the  Fourth  Schedule 

hereto,  or  in  a  form  to  the  like  effect,  and  shall  set  forth  the  nature  of  the 

estate  in  respect  of  which  it  is  issued.  (Sharpe  r,  Sdiley^  3  ;  Ffiatherstone  v. 

Sanlon,  4 ;    Slack  y.  Downton^  11 ;   Pannan  ▼.  Fannan,   18 ;   Chomley  y. 

Mrebraee,  21 ;   Mouse  y.   O'Farrell,  51 ;   re  Sayton  ex  parte  Dihhsy  67 ; 

WaUon  y.   Watson,  93 ;    Hall    v.  Hall,  98 ;    Fitzgerald  y.   Archer,   101 ; 

Eirhham  y.  Carpenter,  111 ;  Jones  y.  Jones,  134 ;  Wadham  y.   Buttle,  155 ; 

Stevens  y.  Williams,  186  ;   Bohertson  y.  Keith,  195  ;  re  John  Eaton,  194 ; 

Formby  y.  Adelaide  Corporation,  199  ;    Miller  y.  Morrissey,  214 ;  Murphy  y. 

Fenons        Mitchell,  215.) 
re^steredas 

prirt^*to  ^^^  -^^  ^^  °*^^®  persons  registered  as  joint  proprietors  of  an  estate  mr 

be  joint  interest  in  land  shall  be  deemed  to  be  entitled  to  the  same  as  joint  tenants  ; 

J^^^'jQ  and  in  all  cases  where  two  or  more  persons  are  entitled  as  tenants  in 

oommon  to  commou  to  an  estate  of  freehold  in  any  land,  such  persons  may  receiye  one 

rStttecT^  certificate  for  the  entirety,  describing  them  as  tenants  in  common,  or  each 
®«^^°**«  o'  may  receive  a  separate  certificate  for  his  undivided  share.  {Fa  parte  Locke, 

mtitSy  43.    N.  86 ;  Z.  54,  62 ;  Q.  61-40,  92  ;  T.  62-88,  86-15  ;  V.  66-44.) 

tobelSued  ^5.  The  proprietor  of  an  estate  of  freehold  in  remainder  or  reversion  in 

for  freehold  land,  f  or  a  hf  e  estate  in  which  a  certificate  has  already  been  issued,  may 
ttkdtol^OT'  ^f^Te  his  estate  registered  on  the  certificate  issued  for  the  life  estate  or  may 
togrtifioate  receivo  a  separate  certificate  for  his  estate,  which  shall  refer  to  the  certificate 
ticuiM^^'    of  the  particular  estate. 

Mtate 

Mode  of  76.  Every  certificate  or  other  instrument  of  title  issued  to  or  made  in 

OTiraooS?**  favour  of  a  corporation,  aggregate  or  sole,  shall  be  deemed  to  extend  to  and 
donjSf^be  include  the  successors  of  such  corporation,  and  every  such  certificate  or 
implied        instrument  of  title  issued  to   or  made  in  favour  of  any  person  shall  bo 

deemed  to  extend  to  and  include  the  legal  representatives  of  such  person. 

(Q.  61-32  ;  V.  66-65, 105.) 

M^o^  77.  The  Registrar-General  shall  record  on  every  certificate  issued  by 

^HittB  '  him,  and  in  such  manner  as  to  preserve  their  respective  priorities,  memorials 
of  all  subsisting  mortgages,  leases,  and  encumbrances,  and  of  any  dower  or 
rent  charge  to  which  the  land  may  be  subject ;  and  if  such  certificate  be 
issued  to  a  minor  or  to  a  person  otherwise  under  disability,  he  shall  record 
thereon  the  age  of  such  minor  or  the  nature  of  the  disability,  so  far  as 
known  to  him. 

Upwiror-  78.  Upon  the  application  of  any  registered  proprietor  holding  land 

eSftSg^oer-  Under  one  or  more  certificates,  and  the  delivering  up  of  such  instruments  of 

*ro*iSor**  title,  it  shall  be  lawful  for  the  Registrar- Q-eneral  to  issue  to  such  proprietor 

m»7  obtain  a  one  certificate  for  the  whole  of  such  land,  or  several  certificates  each 

tmSte°Sr    comprising  portion  of  such  land,  in  accordance  with  such  application  ;  and 

au  the  land  upon  issuing  any  such  new  certificate  the  Registrar- General  snail  cancel  the 

ttSito^      duplicates  delivered  up,  and  the  originals,  and  shall  endorse  thereon  a 

memorandum,  setting  forth  the  occasion  of  such  cancellation,  and  referring 

to  the  new  certificate  issued  in  lieu  thereof.    (N.  97 ;  Z.  135 ;  Q,  61-94 ;  T. 

62-99;  V.  66-55.) 
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79.  In  the  event  of  any  duplicate  certificate  being  lost,  mislaid  or  Prorimon  in 
destroyed,  any  person  having  knowledge  of  the  circumstances,  may  make  a  ^^!^l^ 
declaration  before  any  of  the  persons  before  whom  the  executiofi  of  instru- 
ments under  this  Act  may  be  proved,  stating  the  facts,  and  the  particulars 

of  all  mortgages,  encumbrances,  or  other  matters  affecting  the  land  and  the 
title  thereto,  to  the  best  of  the  declarant's  knowledge  and  belief.     The  Proyisionai 
Eegistrar-General  if  satisfied  as  to  the  truth  of  such  declaration,  and  the  S!^?^ 
hona fides  of  the  transaction,  may,  upon  giving  at  least  fourteen  days'  notice  issued 
in  the  Chvemment  Gazette  of  his  intention  so  to  do,  issue  to  the  registered 
proprietor  a  certificate  to  such  land,  which  certificate  shall  be  an  exact  copy 
of  the  original  certificate,  and   of   every  memorandum  and  indorsement 
thereon,  and  shall  state  why  such  certificate  is  issued  ;   and  the  Eegistrar- 
Oeneral  shall  at  the  same  time  enter  in  the  Eegister  Book  notice  of  the 
issuing  of  such  certificate,  and  the  date  thereof,  and  the  reason  why  it  was 
issued,  and  such  certificate  shall  be  available  for  all  purposes  and  uses  for 
which  the  certificate  lost,  mislaid,  or  destroyed,  would  have  been  available, 
and  shall  be  equally  valid  therewith.     (N.  98 ;  Z.  47,  75 ;   Q.  61-117 ;   T. 
62-100;  V.  66-131.) 

80.  Every  certificate  shall  be  issued  under  the  hand  and  seal  of  the  Certifioste 
Eegistrar- General,  and  the  original  or  the  duplicate  thereof  shall  be  received  riy^Jidenoe 
in  all  Courts  as  evidence  of  the  particulars  therein  set  forth  and  of  their  ©f  title, 
being  entered  in  the  Hegister  Book,  and  shall  (except  in  any  of  the  cases  herem  pro. 
herein  otherwise  provided)  be  conclusive  evidence  that  the  person  named  in  ^^^ 
such  certificate,  or  in  anv  entry  thereon,  as  seized  of  or  as  taking  an  estate 

or  interest  in  the  land  therein  described,  is  seized  of  or  entitled  to  such 
estate  or  interest ;  and  that  the  land  described  in  such  certificate  is  under 
the  provisions  of  this  Act.  (Jones  v.  Fark,  81  and  87.  N,  33  ;  Z.  66-47, 
78-2  ;  Q.  61-122  ;  T.  62-33  ;  V.  65.) 

PART  VIII. 

Easements. 

81.  Any  certificate  hereafter  issued  may  contain  a  statement  therein  or  Certificate 
entry  thereon  to  the  effect  that  the  land  therein  described  has  appurtenant  JJIteSSi?*of 
thereto  any  easement,  or  that  the  person  therein  named  is  entitled  to  any  nght-of-wsy 
easement  in  gross,  or  that  the  land  therein  described  is  subject  to  any  right  ^^^ent 
or  rights-of-way  or  other  easement.     (Anderson  v.  Maori  Hill  Boroughy  103  ; 
Hunter  v.  Flayer,  24  ;  Jones  v.  Bark,  81.     N.  43  ;  Z.  61  ;  Q.  61-51,  77-28  ; 

T.  62-43,  86-27 ;  V.  85-41.) 

82.  Every  such  statement  or  entry  shall  fully  set  forth  a  true  and  Nature  of 
accurate  description  of  the  easement,  or,  if  the  instrument  creating  the  same  ■****"'®^* 
be  enrolled  or  deposited  in  the  General  Eegistry  Office,  or  deposited  in  the 
Lands  Titles  Eegistration  Office,  shall  refer  to  such  instrument  :  Provided  certificate 
that,  in  the  case  of  any  easement,  the  certificate  shall  also  contain  a  plan  of  i{^°'*'*"^ 
the  land  over  which  such  easement  extends,  or  if  a  plan  showing  the  extent 

of  such  easement  shall  have  been  deposited  in  the  General  Eegistry  Office, 
or  the  Lands  Titles  Eegistration  Office,  shall  refer  to  such  plan,  {^irhhan^ 
Y.  OarpentcTy  111 ;  Stevens  v.  Williams,  186.) 

83.  The  registered  proprietor  of  land  brought  under  the  provisions  of  Begistered 
the  "  Eeai  Property  Act  of  1861 "  after  the  passing  of  the  ;*  Eights-of -Way  g^^^to  iS' 
Act  1881 "  or  of  land  hereafter  brought  under  the  provisions  of  this  Act  ■abject  to 
shall  be  deemed  to  hold  the  land  comprised  in  the  certificate  of  such  land  motioned 
subject  to  such  rights-of-way  only  as  are  mentioned  and  set  forth  in  such  "^  «**^<*** 
certificate. 

as 
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Bight^f-  84.  No  easement  hereafter  created  by  express  grant  or  transfer  over  or 

«S»ed^*     in  respect  of  any  servient  land  under  the  provisions  of  this  Act  shall  be 

binding  on  any  registered  proprietor  subsequently  taking  the  land  hona  fide 

for  valuable  consideration,  unless  such   easement  shall  be  entered  on  the 

original  certificate  of  such  land,  and  also  upon  the  duplicate  certificate.    {Be 

Wm,  Biggs,  59 ;  Jones  v.  Bark,  87  ;  Forniby  v.  Adelaide  Corporation ^  199.) 

hS3?fr©eof  85.  The  registered  proprietor  of  any  land  shall,  as  from  the  eighteenth 

righta-of-     day  of  November,  one  thousand  eight  hundred  and  eighty-six,  hold  the  same 

^^  freed  and  discharged  from  all  rights-of-way  existing  on  or  before  that  date, 

and  not  entered  upon  the  original  certificate  of  such  land  in  pursuance  of  an 

application  made  on  or  before  such  date  under  the  "  Eights-of-Wav  Act, 

1881."     {Jones  v.  Bark,  81.) 

rightiwrf-  8®*  I^g^ts-of  wajr  or  other  easements  now  or  hereafter  acquired  or 

w»y,  Ao..      enjoyed  by  the  public,  in,  over,  along  or  across  any  servient  land  shall  not 

Si  Act       ^  deemed  to  be  rights-of-way  or  easements  within  the  meaning  of  this  part 

of  this  Act,  or  in  respect  of  which  applications  may  be  made  or  caveats 

entered,  and  nothing  nerein  contained  snail  derogate  from  any  such  rights 

or  easements,  or  be  deemed  to  confer  on  the  registered  proprietor  of  any 

such  servient  land  a  right  to  interfere  with  or  obstruct  the  public  use  of  any 

way  or  other  easement  so  acquired  or  enjoyed  as  aforesaid.     {Jones  v.  Bark^ 

81.) 

gj^jJfoiJr  87.  Every  certificate  issued  before  the  eighteenth  day  of  November, 

iMuedoon.    oue  thousaud  eight  hundred  and  eighty-one,  containing  therein  a  statement 

elidraoe  of  *^  *^®  efEoct  that  the  registered  proprietor  is  seized  of  the  land  therein 

way  therdii  described,  subject  to  or  together  vnth  any  right-of rway  therein  described 

***^*^®^     or  delineated,   or  together  with  any  easement  therein  described,  shall  be 

Not  to »       deemed  to  operate  as  a  grant  or  reservation,  as  the  case  may  be,  of  such 

to*righ*p?/  right-of-way  or  other  easement,  and  such  certificate  shall,  except  in  the 

toTMndmir  ^^^  ^^  fraud,  be  received  in  all  Courts  as  conclusive  evidence  of  the 

litigation, or  existence  of  such  right-of-way  or  other  easement:      Provided  that  this 

ww^  hw     section  shall  not  apply  to  any  right-of-way  or  other  easement,  the  title  to 

ofiJd  d^Sd     ^^^^  ^^  ^^^  *^®  subject  of  pen^'ng  litigation  hi  any  Court  of  Law,  or  to 

Terady    '    &ny  right-of-way  or  other  easement,  the  right  to  which  has  been  concluded 

Bightf^f.     ill  aiiy  Court  adversely  to  such  right-of-way  or  easement.  {Jones  v.  Bark,  81.) 

heiSSr  to  88-  Whenever  any  right-of-way  or  other  easement  appurtenant  to  land 

^^t«red    under  the  provisions  of  this  Act  over  land  also  under  its  provisions  shall 

o»^  S     '  hereafter  be  granted  or  created,   the  Eegistrar- General   shall  enter  the 

bo^oii:   memorial  of  the  instrument  panting  or  creating  such  right-of-way  or 

nantand      easement  upon  the  original  certificates  of  the  dominant  and  serviert  lands 

I^*°*       respectively,  and  also  upon  the  duplicates  of  such  certificates. 

Short  form  89-  The  words  "  together  with  a  free  and  unrestricted  right-of-way  " 

rL^of-**"**  ^^  ^^1  instrument  shall  be  deemed  to  imply  the  words  set  forth  in  the  Fifth 

w»T.    '       Schedule  hereto  so  far  as  they  shall  be  applicable  as  fully  and  effectually  as 

I^Qi^      if  set  out  at  length  in  such  instrument. 

Proprietor  .®0*  ^^1  registered  proprietor* of  any  land  may  deposit  with  the 

may  d«pofit  Sogistrar- General  a  plan  of  subdivision  of  the  said  land  showing  the  rights- 
riSio™'  of -way  intended  to  be  created  by  such  proprietor  over  such  land,  and  eveiy 
^»y.  8ubse(^uent  registered  proprietor  of  the  said  land,  or  any  part  thereof,  shall 

Subsequent  be  entitled  to  a  right-of-way  over  all  the  rights-of-way  shown  in  such  plan, 
to*i?o"^"  unless  otherwise  declared  in  his  certificate.  {Re  Win.  Biggs,  59  ;  Jones  v. 
titled toaU  Bark,  87  ;  Kirkham  v.  Carpenter,  111  ;  Stevens  v.  Williams,  186  ;  Formby  t. 
Buoh^right..  jidelaide  Corporation,  199.) 
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PART  IX- 

Cbown  Leases. 

91.  For  tbe  purpose  of  this  part  of  tbis  Act,  every  lease  or  agreement  interpreta. 
for  sale  of  Crown  lands  hereafter  granted,  or  made  by  or  on  behiJf  of  the  c^infiease 
Crown,  shall  be  deemed  a  Crown  lease.     (JSx  parte  Ellison,  48.) 

92.  Every  person  now  holding  any  Crown  lands  under  any  lease  or  Penon  now 
agreement  for  sale  granted  or  made  by  or  on  behalf  of  the  Crown  may,  SSd^fewe 
subject  to   the  approval  of  the  Commissioner,    surrender    his    lease  or  <>'  »8t©«- 
agreement  for  a  Crown  lease  of  the  land  remaining,  subject  to  such  lease  ram^r 
or  agreement  upon  all  the  same  terms  as  shall  have  been  applicable  to  such 

land  prior  to  the  surrender,  but  so  that  every  person  having  any  estate  or 
interest  in  the  surrendered  land  shall  concur  m  the  surrender.  (Kearton  v. 
Bichardson,  125.     N.  50 ;  Z.  89  ;  Q.  61,  64 ;  T.  62-15  ;  V.  66-82.) 

93.  Every  Crown  lease  shall  be  in  triplicate,  and  after  being  duly  LeaM  to  be 
executed  shall  be  forwarded  to  the  Eegistrar- General,  who  shall  bind  one  *°*"p^**^ 
copy  in  a  book  to  be  called  the  Eegister  of  Crown  Leases,  and  shall  return 

one  copy  to  the  Commissioner  of  Crown  Lands  and  forward  the  other  .to  the 
tenant  entitled  thereto.     The  Eegistrar- G-eneral,  shall  mark  on  each  part  of 
every  Crown  lease,  a  copy  whereof  shall  be  bound  in  the  Eegister  of  Crown 
Leases,  the  volume  and  folio  as  appearing  in  the  Eegister  Book  of  Crown 
Leases,  and  such  Crown  lease  shall  thereupon  be  deemed  to  be  registered,  m»v  be 
and  may  be  transferred,  mortgaged,  and  dealt  with  for  all  the  purposes  of  J  ^  granted 
this  Act  in  like  manner  as  if  it  Imd  been  granted  by  a  registered  proprietor  ^^^. 
and  registered  in  the  Eegister  Book  in  the  ordinary  way,  excepting  only  that  pri^or 
any  entries  which  ordinarily  would  require  to  be  made  in  the  Eegister  Book 
shall  be  made  in  the  Eegister  of  Crown  Leases,  and  on  the  folio  constituted 
by  the  Crown  lease.     (Q.  77-16 ;  T.  86-3  ;  V.  85-2.) 

94.  The  Eegistrar- General,  upon   receipt  of  notice  from  the  Com-  g^J*^'- 
missioner  of  Crown  Lands  that  any  Crown  lease  has  been  lawfully  forfeited  ©nter  forV* 
or  determined  in  whole  or  in  part,  shall  make  an  entry  to  that  effect  in  the  foita»» 
Eegister  of  Crown  Leases,  and  such   forfeiture  or  determination,  shall 
thereupon   have    effect.       {Fisher  v.    Qcffney^    102;    Etter shank  v.   The 
Queeuy  153.; 

95.  Nothing  hereby  contained  or  hereby  implied  shall  be  constructed  Not  to  give 
to  give  any  greater  effect  or  different  construction  to  any  Crown   lease  SJcrttTw' 
registered  pursuant  to.  this  part  of  this  Act  than  would  have  been  given  to  ^^»  Act 
it  if  this  Act  had  not  been  passed,  nor  shall  any  right  or  remedy,  which  the  beenpasaed 
Crown  would  otherwise  have  possessed,  be  in  any  way  prejudiced  or  altered. 
The  Commissioner  of  Crown  Lands  may,  from   time  to  time,  make  any  commis- 
regulations  which  may  be  considered  expedient  for  givirg  effect  to  this  part  JJSe'r 
of  this  Act,  and  all  such  regulations,  when  published  in  the  Government  lations 
Gazette,  shall  have  the  force  of  law.     (Ex  parte  Bond,  89,  90.     V.  66-126.) 


noner  may 
regu- 


PART  X. 

Tbaksfebb 

96.  When  any  land  is  intended  to  be  transferred,  or  any  right-of-way  Transfers 
or  other  easement  is  intended  to  be  created  or  transferred,  the  registered  gj^^ 
proprietor  shall  execute  a  transfer  in  the  form  of  the  Sixth  Schedule  hereto,  schedule 
which  transfer  shall,  for  the  description  of  the  land  intended  to  be  dealt 
with,  refer  to  the  certificate  of  such  land,  or  shall  give  such  description  as 
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may  lie  sufficient  to  identify  tlie  same,  and  shall  contain  or  have  indorsed 
thereon  a  memorandum  of  all  leases,  mortgages,  and  encumbrances  to  which 
the  land  shall  be  subject,  and  an  accurate  statement  of  the  estate  or  interest, 
intended  to  be  transferred  or  created.  {D'AlbrdyUll  t.  D' Alhrdyhill,  82  ; 
Maddison  v.  McArthy^  83 ;  Kelly  v.  Fuller^  139 ;  Eormhy  v.  Adelaide 
Corporation,  199.     N.  42 ;  Z.  76  ;  Q.  61-48  ;  T.  62-42,  86-137  ;  V.  66-57.) 

STirnd*JSb-  ^^'  ^^  6v®ry  instrument  purporting  to  transfer  land  mortgaged  or 

jeofctomort.  eucumbored  there  shall  be  implied  the  following  covenant  by  the  transferee 

Scum'        ^^^   *^®  transferor,  and  so  long   as  such  transferee  shall  remain  the 

brance,  to     registered  proprietor,  with  the  mortgagee  or  encumbrancee,  that  is  to  say 

SanSSJS     — '^^^*  *^®  transferee  will  pay  the  principal,  interest,  and  other  moneys 

secured  by  such  mortgage  or  encumbrance,  after  the  rate  and  at  the  time  or 

times  specified  therein,  and  will  indemnify  and  keep  harmless  the  transferor 

from  and  against  such  principal,  interest,  and  other  moneys,  and  from  and 

against  all  liability  in  respect  of  any  of  the  covenants  contained  in  such 

mortgage   or   encumbrance   or   by  this   Act  implied   on  the   part  of  the 

traubferor.     (N.  46 ;  Q.  61-68  ;    T.  62-46  ;  Y.  66-63.) 

Hon"? '^^  98,  When  a  transfer  purporting  to  transfer  any  estate  of  freehold  is 

transfer  presented  for  registration,  the  duplicate  certificate  shall  (except  as  herein 
fjjgfl^^t^^  otherwise  provided)  be  delivered  to  the  Registrar  -  General ;  and  the 
be  oanoeUed  Registrar- Cfeueral  shall,  upon  registering  the  transfer,  enter  on  the  original 
certificate  and  also  on  the  duplicate  certificate  (if  delivered  to  him)  a  memo- 
randum cancelling  the  same,  either  wholly  or  partially,  according  as  the 
transfer  purports  to  transfer  the  whole  or  part  only  of  the  land  comprised 
in  such  certificate.  {Be  Beattie,  53;  Btyys  v.  Waterhouse^  58;  re  Wm. 
Biggs,  69.  N.  3,  44  ;  Z.  32,  73-78 ;  Q.  61-3,  77-28  ;  T.  62-3,  138  ;  V.  62, 
66-3.) 

S^and^^^^         99.  In  case  the  whole  of  the  land  comprised  in  any  certificate  is 

transferred   transferred,  such  certificate  need  not  be  cancelled,  but  upon  the  transfer 

being  registered  and  a  memorial  thereof  entered  on  the  duplicate  certificate, 

the  Registrar-General  may  deliver  such  duplicate  to  the  transferee  or  other 

person  entitled  thereto. 

Fresh  ocrti-  100.  The  Registrar- General  shall,  upon   cancelling  any   certificate, 

^^*^to^  either  wholly  or  partially,  pursuant  to  any  transfer,  issue  to  the  transferee  a 
purchaser  certificate  of  the  land  mentioned  in  the  transfer,  and  every  such  certificate 
A  certificate  shall  refer  to  the  transfer  ;  and  the  Registrar- General  shall  retain  every 
™??r^™  such  cancelled  or  partially  cancelled  certificate,  and  shall,  whenever  required 

Mice,  u  any    -r.!  .  *«  •'  .  i.  <»i-i.iti»  t 

untrane-  Dy  the  proprietor  of  any  portion  or  balance  of  land  included  in  any  such 
Su^'t?  ^  partially  cancelled  certificate,  iasue  to  such  proprietor  a  certificate  for  the 
proprietor    portion  or  balance  of  which  he  is  proprietor.     (Y.  66-62.) 

manded  \0\.  Any  registered  proprietor  subdividing  land  for  the  purpose  of 

Maps,  fto.,  selling  the  same  in  allotments  shall  deposit  with  the  Registrar-General  a 
to  1MB  depo-  jjjg^p  Qj.  pjg^^^  jjj  duplicate,  of  such  subdivision.  Such  map  or  plan  shall 
exmbit,  distinctly  delineated,  all  roads,  streets,  passages,  thoroughfares, 
squares  or  reserves  appropriated  or  set  apart  for  public  use ;  and  also  all 
allotments  into  which  the  said  land  may  be  divided,  marked  with  distinct 
numbers  or  symbols ;  and  every  such  map  or  plan  shall  be  signed  by  the 
registered  proprietor,  or  his  attorney,  and  shall  be  accompanied  by  a  declara- 
tion by  a  licensed  surveyor  that  he  has  personally  surveyed  such  land,  and 
that  such  map  or  plan  is  a  correct  delineation  of  the  subdivision  thereof. 
(N.  100,  101;  Q.  61-U9;  T.  62-103,  104;  V.  66-184.) 
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102.  Whenever  the  Court  or  a  Judge,  under  the  powers  conferred  by  Memorial  of 
"  The  District  Councils  Act,  1876,"  or  "  The  Municipal  Corporations  Act,  Sde^nLd 
1880,"  or  any  Act  or  Acts  amending  the  same,  or  any  other  Act,  shall  have  fof  non- 
made  an  order  for  the  sale  of  any  land  under  the  provisions  of  this  Act,  the  ?atei  ^"*  ^^ 
Registrar- General  shall,  upon  being  served  with  a  copy  of  the  order,  mark 
thereon  the  time  of  such  service,  and  shall  enter  a  memorial  thereof  in  the 
Register  Book,  which  shall  operate  as  a  caveat  against  alienation  other  than 

in  pursuance  of  such  order  while  the  same  remains  in  force.  (Ex  parte 
Folk,  170 ;  re  James,  193.) 

103.  Upon  the  production  to  him  of  a  transfer  of  the  land,  duly  exe-  Hegi«tr»«on 
cuted  in  pursuance  oi  any  such  order,  the  Registrar- General  shall  (without  uiereunder 
requiring  the  production  of  the  duplicate  certificate)  register  such  transfer, 

and  enter  on  the  original  certificate  a  memorandum  cancelling  the  same, 
either  wholly  or  partially,  as  the  case  may  require,  and  shall  issue  to  the 
transferee  a  certificate  of  the  land  comprised  in  such  transfer,  free  from  all 
encumbrances,  charges,  exceptions,  qualifications,  and  conditions  whatsoever 
other  than  those  mentioned  in  the  transfer. 

104*  In  any  such  case,  if  only  a  portion  of  the  land  comprised  in  any  Discharge  of 
certificate  has  been  sold,  and  the  whole  of  the  arrears  of  rates,  interest,  and  n»«mori»i 
costs  appear  to  be  satisfied  by  the  sale  of  the  land  tiansferred,  a  statement 
to  that  effect  shall  be  appended  to  the  transfer,  signed  by  the  Master  or 
other  officer  of  the  Court  acting  in  that  behalf ;  and  thereupon  the  Registrar- 
General  shall  make  an  entry  on  the  paitiallv  cancelled  certificate  in  the 
Register  Book,  discharging  the  memorial  of  the  order  entered  thereon. 

105*  No  execution  issued  prior  to  or  after  the  passing  of  this  Act  shall  Saie  under 
bind,  charge,  or  affect  any  land,  but  the  Registrar- Genersd  shall,  oa  beinft  ^dwreef"* 
served  with  a  copy  of  any  writ  of  ^eri  facias  or  other  writ  or  warrant  or  wMmnt,  or 
execution  against  land,  or  of  any  decree  or  order  (other  than  an  order  for  conrt** 
sale  for  non-payment  of  rates)  affecting  land  issued  out  of  or  made  by  the 
Court,  or  any  Court  of  Insolvencv  or  other  Court  of  competent  jurisdiction, 
accompanied  by  a  statement  signed  by  any  party  interested,  or  by  his  attorney, 
solicitor,  or  agent,  specifying  the  land  sought  to  be  affected  thereby,  mark 
upon  such  copy  the  time  of  such  service,  and  shall  enter  a  memorial  of 
such  writ,  warrant,  decree,  or  order  on  the  original  certificate,  which  shall 
operate  as  a  caveat  against  alienation  other  than  in  pursuance  of  such  writ, 
warrant,  decree,  or  order,  while  the  same  remains  in  force.     (Jones  v.  Park, 
87;  re  Wm,  Wadham,  114;  Palmer  y.  Andrews,  146,  147;  PatcheUY.Maun- 
sell,  148;  Umpher stone  y,  Wadham,  149;  Giles  v.  Less&r,  150.     N.  97;   T. 
62-94;  V.  66-106. 

106.  Until  such  service  and  entry  no  sale  or  transfer  under  any  such  Transfer 
decree,  order,  writ,  or  warrant  shall  be  valid  as  against  a  purchaser  for  valuable  J^*.^  ^lis^et 
consideration,    notwithstanding  the  purchaser  had  actual  or  constructive  purchaser 
notice  of  such  decree,  order,  writ,  or  warrant.  ^^^t^ 

107.  After  any  land  so  specified  as  aforesaid  shall  have  been  sold  under  Transfer  on 
any  writ,  warrant,  decree,  or  order,  the  Registrar- General,  on  receiving  a  J^^^jJ^J 
transfer  thereof  in  such  one  of  the  forms  of  the  Seventh  Schedule  hereto  rant)  decree, 
as  shall  be  applicable,  shall,  subject  to  the  provisions  hereinafter  contained,  °^  °^^ 
register  such  transfer  by  making  an  entry  thereof  in  the  Register  Book,  and  ^^\ 
on  such  entry  being  made  the  purchaser  shall  be  deemed  the  transferee  and  * 
registered  proprietor  of  the  land  so  sold ;  and  every  sale  under  any  such 

writ,  warrant,  decree,  or  order  shall  take  priority  over  and  be  effectual  as 
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affainst  any  other  dealing  affecting  sucli  land,  entered  into  or  transacted 
after  the  serrice  of  the  writ,  warrant,  decree,  or  order,  and  the  entry  thereof 
Produotion   on  the  original  certificate. 

Lstnunent*  108*  The  Eogistrar- General  may  register  a  transfer  under  any  decree 

ontnSSer^  or  order,  or  under  any  writ  or  warrant  of  execution  of  a  Court,  as  herein- 
ander decree  before  mentioned,  without  requiring  the  production  of  the  duplicate  certifi- 
Srii1>?Wr.  cat«»  or  other  instrument  of  title.  (Finnoran  v.  Weir,  186.  Z.  88 ;  T.  86- 
«nt  88 ;  V.  86,  61.) 

&SS!Ito.  109.  The  Eegistrar- General  shall,  upon  production  to  him  of  suflBcient 
nuit,  decree,  OTidence  of  the  satisfaction  of  any  such  decree,  order,  writ,  or  warrant  as 
or  order       aforesaid,  cause  an  entry  of  such  satisfaction  to  be  made  in  the  Eegister 

Book,  and  on  such  entry  such  writ,  warrant,  decree,  or  order  shall  be  deemed 

to  be  satisfied. 

LapM)of  110«  Every  decree,  order,  Brit,  or  warrant  of  execution  shall  cease  to 

wiiramt^cr '  hind,  charge,  or  affect  any  land  unless  a  transfer  upon  a  sale  under  such 
erder  '      writ,  warrant,  decree,  or  order  shall  be  presented  for  registration  within  six 

months  from  the  day  on  which  the  copy  was  served,  or  within  such  extended 

time  as  the  Court  shall  order. 

Sr^Jirt*'  111,  The  registered  proprietor  of  any  estate  or  interest  in  land  may, 

MtoJjointif  by  any  of  the  forms  of  transfer  provided  by  this  Act,  modified  as  may  be 

Md^ShwM    necessary,  transfer  such  estate  or  interest,  or  any  part  thereof,  to  the  wife 

without    '   or  husband  of  such  registered  proprietor,  or  to  such  registered  proprietor, 

UmitfagMy  j^^  j^y  other  person  or  persons,  as  joint  tenants  or  tenants  in  common,  and 

executing     may  limit  any  estates  by  remainder  or  otherwise,  without  limiting  any  use, 

mit"        or  executing  any  re-assignment;  and  upon  the  registration  of  any  such 

transfer  the  estate  or  interest  thereby  dealt  with  or  transferred  shall  vest  in 

the  transferee  or  transferees,  according  to  the  intent  and  meaning  appearing 

in  and  expressed  by  such  instrument.     (N.  89-109 ;   Q.  61-82 ;  T.  62-86.) 

2J^^«*  112.  Upon  the  production  of  the  receipt  of  the  Treasurer  in  full  satis- 

re^^red    factiou  of  the  purchase-moucy  of  any  land  alienated  in  fee  from  the  Crown, 
Sane  of  *****  together  with  a  transfer,  mortgage,  lease,  or  other  instrument,  duly  executed 
g»nt  from    by  the  purchaser  from  the  Crown  of  such  land,  the  Eegistrar-Gheneral  shall 
*    ^^    indorse  upon  such  receipt  and  sign  and  stamp  with  his  seal  such  memorial 
as  he  is  required  to  enter  in  the  Eegister  fiook  upon  the  registration  of 
any  dealing  of  a  like  nature  with  land  in  respect  of  which  a  certificate  has 
been  registered,  and  so  on  from  time  to  time  with  respect  to  any  other 
dealing  before  the  registration  of  the  grant  of  the  said  land,  and  every  such 
instrument  shall  thereupon  be  held  to  be  duly  registered,  and  the  Eegistrar- 
G-eneral  sh^ll  file  such  receipt  and  such  instrument  in  his  office ;  and,  upon 
the  registration  of  the  grant  of  such  land,  the  Eegistrar-Oeneral  shall  enter 
thereon  a  memorial  of  such  dealing,  and  shall  indorse  such  instrument  with 
the  memorandum  of  registration  as  prescribed  on  the  registration  of  instru- 
ments generally.     (Z.  80 ;  T.  62.98 ;  V.  66-67.) 

Deed-poUby         113,  Every  deed-poll  by  virtue  of  which  any  land  under  the  provisions 

of^^d^ruk-  of  this  Act  or  of  any  of  the  Keal  Property  Acts,  shall  have  been,  or  shall 

Lwad?*^*'    hereafter  be,  vested  in  the  promoters  of  an  undertaking  as  provided  by  the 

Clauses  Aotf "  Lands  Clauses  Consolidation  Act,"  or  any  amendment  thereof,  shall  have 

the  same  effect  as  a  transfer  executed  by  the  registered  proprietor  of  the 

land  comprised  in  such  deed-poll.     (Mudgway  v.  Davy  and  Buick,  1 ;    re 

S.  a  Fafmer,  71.) 
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114.  The  Begistrar-General  shall,  upon  any  such  deed-poll  being  Mode  of 
lodged  with  him  by  the  promoters  of  the  undertaking,  register  the  same  SSJS?'^- 
opon  the  original  certificate  in  like  manner  as  transfers  are  registered,  and  poU 
shall  require  the  registered  proprietor,  or  any  depositee,  mortgagee,  encum- 
brancee,  or  other  person  having  the  custooy  or  control  of  the  same,  to 
deliyer  up  the  duplicate  certificate  for  the  purpose  of  having  an  entry  of 
the  deed-poll  made  thereon ;  and  the  Eegistrar- General  shall,  after  such 
registration,  cancel  the  original  certificate,  and  when  produced  to  him,  the 
duplicate  thereof,  and  shall  issue  a  certificate  of  the  land  comprised  in  the 
deed-poll  to  the  promoters  of  the  undertaking,  and  a  new  certificate  for  the 
balance  of  the  land  comprised  in  the  certificate  to  the  proprietor  thereof : 
Provided  that  all  expenses  of  and  incidental  to  obtaining  such  certificates  PtoyUo 
shall  be  borne  by  the  promoters  of  the  undertaking.    {Mudgway  v.  Davy  and 
Buick,  1 ;  re  Oraig,  76.    Z.  42.) 

115*  Nothing  herein  contained  shall  lessen,  or,  except  as  expressly  Not  to 
hereinbefore  provided,  alter  the  effect  of  any  deed-poll  heretofore  or  here-  S?^.pon 
after  executed,  and  no  transferee  from  a  registered  proprietor  under  a  ^^'J^J^ 
transfer  subsequent  in  date  to  such  deed-poll  shall  be  entitled  to  any  estate  executed  ^ 
or  interest  in  the  lands  mentioned  in  such  deed-poll,  nor  to  any  priority 
over  the  promoters  executing  the  same.     {8ee  note  to  Sec.  118,  ante,) 

PART    XI. 

Leases  and  Subbendebs. 

116.  When  any  land  is  intended  to  be  leased  for  a  life  or  lives,  or  for  T^^  ^®^ 
any  term  of  years  exceeding  one  year,  the  registered  proprietor  shall,  or  for  *** 
any  less  term  may,  execute  a  lease  in  the  form  of  the  Eighth  Schedule  gjjj^^ 
hereto.     {Ex  parte  Bondy  89;  Smith  v.  Davy,  135;  Etterehanh  v.  The  Queen, 

163 ;  Buekett  v.  Knobbe,  167, 168.     Z.  86 ;  Q.  77-11 ;  V.  66-76.) 

117.  Every  such  lease  shall,  for  description  of  the  land  intended  to  be  Oontenta  of 
dealt  with,  refer  to  the  certificate  of  the  land,  or  shidl  give  such  other  ^**^ 
description  as  may  be  necessary  to  identify  the  land,  and  a  right  for  or 
covenant  by  the  lessee  to  purchase  the  land  therein  described  may  be  stipu- 
lated in  such  lease,  and  shall  be  binding.     (Smith  v.  Davy,  136.) 

118.  No  lease  of  mortgaged  or  encumbered  land  shall  be  valid  and  ^•J?^'*^ 
binding  against  any  mortgagee  or  encumbrancee  of  the  land  uoless  such  oooBenting^' 
mortgagee  or  encumbrancee  shall  have  consented  in  writing  to  such  lease  J^^^^JS!* 
prior  to  the  same  being  registered.    (Bank  New  South  Wales  v.  Balmer,  108  ;  bJanceee ' 
Formby  v.  Adelaide  Corporation,  199.    T.  62-117.) 

119.  Every  registered  dealing  with  land  shall  be  subject  to  any  prior  ^^•^  ^^ 
unregistered  lease  or  any  agreement  for  lease  or  for  letting  for  a  term  not  SeS/nSbe 
exceeding  one  year  to  a  tenant  in  actual  possession  thereunder :    Provided  "k*"*«^«^ 
that  no  right  or  covenant  to  purchase  the  freehold  contained  in  any  such 
unregistered  lease  or  agreement,  nor  any  right  or  covenant  for  renewal  of 

such  lease  or  agreement  shall  be  valid  as  against  any  subsequent  purchaser 
of  the  reversion,  lessee,  mortgagee,  or  encumbrancee  unless  such  lease  or 
agreement  be  registered  or  protected  by  caveat. 

120.  Whenever  any  registered  lease  is  intended  to  be  surrendered,  and  Jj^  "»y 
the  surrender  thereof  is  effected  otherwise  than  by  operation  of  law,  or  as  dered  by " 
hereinafter  provided  on  insolvency  or  statutory  assignment,  there  shall  be  meli?^ 
indorsed  upon  such  lease,  or  on  the  duplicate  thereof,  the  word  "  Surren-  !•"»•  with 
dered/'  with  the  date  of  such  surrender,  and  such  indorsement  shall  be  ^^^ii^r^ 
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signed  bj  the  lessee  and  bj  the  lessor,  and  sball  be  attested  by  a  witness, 
and  the  Eegistrar-General  shall  thereupon  enter  in  the  Eegister  Book  a 
memorial  recording  the  date  of  such  surrender,  and  shall  likewise  indorse 
upon  the  lease  a  memorandum  recording  the  fact  of  such  entry  having  been 
so  made  in  the  Eegister  Book.  {Kickham  v.  The  Queen,  47 ;  Kearton  v. 
Eichardson,  125.     N.  50  ;  Z.  89;  Q.  61-84. ;  T.  62-48  ;  V.  66-82.) 

OefJlSamay  VXL  ^  here  a  lessee  shall  have  delivered  to  the  lessor,  or  his  agent, 
entOTiur-  the  duplicate  of  the  lease,  accompanied  by  some  writing  signed  by  the 
^^  lessee  evidencing  his  intention  to  give  up  possession  of  the  land  comprised 

in  such  lease,  the  Eegistrar-General  may,  upon  application  by  the  lessor, 
and  production  of  such  evidence  as  he  may  require  that  tne  lessee  has 
abandoned  the  occupation  of  the  land  comprised  iii  the  lease,  make  an  entry 
in  the  Eegister  Book  of  the  surrender  of  such  lease,  and  also  endorse  on  the 
lease  a  memorandum  recording  the  fact  of  such  entry  having  been  so  made 
in  the  Eegister  Book. 

™^Qf  122.  Upon  every  entry  made  in  the  Eegister  Book,  in  pursuance  of 

surrender     either  of  the  two  preceding  sections,  the  estate  or  interest  of  the  lessee  in 

the  land  shall  revest  in  the  lessor,  and  production  of  the  lease  or  duplicate 

bearing  such  indorsement  or  memorandum  shall  be  sufficient  evidence  that 

the  lease  has  been  so  surrendered. 

Surrender  123*  No  lease  mortgaged  or  encumbered,  or  of  land  mortgaged  or 

Tu^wtt?*  encumbered,  prior  or  subsequently  to  the  registration  of  such  lease,  shall  be 
mortgage  or  bq  Surrendered  without  the  consent  thereto  in  writing  of  the  mortgagee  or 
un  er-  ease  ^ugmnij^ancee,  and  every  surrender  of  a  lease,  whether  by  operation  of  law, 
by  act  of  parties,  or  pursuant  to  the  provisions  hereinafter  contained  on 
insolvency  or  statutory  assignment,  shall  be  subject  to  any  registered  under- 
lease, or  to  any  unregistered  under-lease  or  agreement  for  under-lease  or 
under-letting  for  a  term  not  exceeding  one  year  to  a  tenant  in  actual  pos- 
session thereunder. 

Coyenanta  to  124.  In  every  lease  there  shall  be  implied  the  following  covenants  by 
^JJHySeiM^  ^^  lessee  with  the  lessor,  that  is  to  say — (1)  That  he  will  pay  the  rent 
against  the  thereby  reserved  at  the  times  therein  mentioned,  and  all  rates  and  taxes 
*****  which  may  be  payable  in  respect   of  the  demised  property,   during  the 

continuance  of  the  lease.     (Fannan  v.  Pannan,  18  ;  Buchnall  v.  Beid,  145  ; 

re  O' Connelly  169.)    (2)  That  he  will  keep  and  yield  up  the  demised  property 

in  good  and  tenan table  repair,  reasonable  wear  and  tear  excepted.     (N.  51 ; 

Z.  90,  156  ;  Q.  61-75,  70  ;  T.  62-49  ;  V.  66-76,  77,  85-28.) 

kolSiin^*  125-  In  every  lease  there  shall  also  be  implied  the  following  powers  in 
leMor  the  lessor,  that  is  to  say — (1)  Power  to  distrain  according  to  law  :  (2)  That 

he  may,  by  himself  or  his  agents,  at  all  reasonable  times,  enter  upon  the 
demised  property,  and  view  the  state  of  repair  thereof,  and  may  serve  upon 
the  lessee,  or  leave  at  his  last  or  usual  place  of  abode  in  the  province,  or 
upon  the  demised  property,  a  notice  in  writing  of  any  defect,  requiring  him 
within  a  reasonable  time,  to  be  therein  prescribed,  to  repair  the  same. 
{JelUcoe  V.  Wellington  Loan  Company ,  50 ;  Sanders  v.  Wadhamy  88  ;  Bo89 
V  McNeily  US;  Mart  v.  Stratton,  119.  N.  51,  52  ;  Z.  91 ;  Q.  61-71  ;  T.  62- 
50.)  (3)  That  in  case  the  rent,  or  any  part  thereof,  shall  be  in  arrear  for 
the  space  of  three  months,  although  no  demand  shall  have  been  made  thereof, 
or  in  case  default  shall  be  made  in  the  fulfilment  of  any  covenant  whether 
expressed  or  implied  in  such  lease,  on  the  part  of  the  lessee,  and  shall  be 
continued  for  the  space  of  three  months,  or  in  case  the  repairs  required  by 
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Bach  notice  at  aforesaid  shall  not  have  been  completed  within  the  time 
therein  specified,  it  shall  be  lawful  for  the  lessor  to  re-enter  upon  and  take 
possession  of  the  leased  premises.  (Jellicoe  v.  Wellington  Loan  Company^ 
60  ;  Boi8Y.  McNeil,  118  ;  Rart  v.  Stratton,  119;  Bucknall  v.  Eeid,  145.  Z. 
92  ;  Q.  61-71.) 

126*  The  Begistrar-General,  upon  proof  to  his  satisfaction  of  re-entry  Begiatrar. 
by  the  lessor,  in  manner  prescribed  by  the  lease,  or  under  the  power  in  the  ^ote^pitiou- 
third  subsection  of  the  last  preceding  section  provided  for,  or  of  recovery  of  U"  of  ro- 
possession  by  a  lessor,  by  any  proceeding  in  law,  shall  note  the  same  by  R^tor 
entry  in  the  Register  Book,  and  the  estate  of  the  lessee  in  such  land  shall  ^^^ 
thereupon  determine,  but  without  releasing  him  from  his  liability  in  respect 
of  the  breach  of  any  covenant  in  such  lease  expressed  or  implied,  and  the 
Begisfcrar-G-eneral  shidl  cancel  such  lease  if  delivered  up  to  him  for  that 
purpose. 

127*  Notwithstanding  sectioD  8,  sub-division  2,  of  Act  No.  225  of  1881,  Le«8em»j 
in  cases  where  the  time  for  payment  of  the  succession  duty  has  not  yet  ^thSu^^'*^ 
arrived,  it  shall  be  lawful  for  the  Registrar- General  to  register  any  lease  time  for 
executed  by  any  executor,  administrator,  or  public  trustee,  but  the  payment  suocessioa 
of  such  duty  shall  thereupon  become  a  charge  upon  the  said  lease  as  well  as  J^^^  °**' 
the  said  land. 

PART  XII. 

MOBTGAGES,  EkCUMBBANCSS,   AVD   DiSCHABGES. 

128.  Whenever  any  land  is  intended  to  be  charged  or  made  security  in  i-andi.  how 
favour  of  any  person  the  registered  proprietor  shall  execute  a  mortgage  in  S^^SSL. 
the  form  of  the  Ninth  Schedule  hereto  ;  and  whenever  any  land  is  intended  ***"®^ 

to  be  charged  with,  or  made  security  for,  the  payment  of  an  annuity,  rent-  Ninth  and 
charge,  or  sum  of  money,  in  favour  of  any  person,  the  registered  proprietor  gJhSoie, 
shall  execute  an  encumbrance  in  the  form  of  the  Tenth  Schedule  hereto. 
(Be  Skerrett,  177a.    Z.  93  ;  Q.  61-3,  61-60 ;  V.  66-83.) 

129.  Every  such  instrument  shall,  for  description  of  the  land  intended  Contento  of 
to  be  dealt  with,  refer  to  the  certificate  of  the  land,  or  shall  give  such  other  ScuS^*  ^' 
description  as  may  be  necessary  to  identify  the  same,  and  shall  contain  an  trance 
accurate  statement  of  the  estate  or  interest  intended  to  be  mortgaged  or 
encumbered,  and  shall  also  contain  or  have  endorsed  thereon  a  memorandum 

of  all  leases,  mortgages  and  encumbrances  (if  any)  affecting  such  land. 
{Chomleyy,  Mrebrace,  21;  Bumey.  Stewart,  2S  ;  Barker  v.  Weld,  31  ;  Beg, 
V.  Tideman,  99 ;  Boss  v.  McNeil,  118  ;  re  Furgusson,  128  ;  Manning  v.  Cross- 
man,  127.) 

130.  In  every  mortgage  and  encumbrance  there  shall  be  implied  a  Covenantto 
covenant  by  the  mortgagor  or  encumbrancer  with  the  mortgagee  or  encum-  ©ve^^^*    "* 
brancee  that  he  will  repair  and  keep  in  repair  all  buildings  and  other  mortgage 
improvements  erected  and  made  upon  the  mortgaged  or  encumbered  land, 

and  that  the  mortgagee  or  encumbrancee  may,  at  all  convenient  times,  until 
the  mortgage  or  encumbrance  be  redeemed,  be  at  liberty,  with  or  without 
surveyors  or  others,  to  enter  into  and  upon  such  land  to  view  and  inspect 
the  state  of  repair  of  such  buildings  and  improvements.  {McCartney  v. 
Eesterson,  17.     N.  62-^9,  61  ;  Z.  95 ;  Q.  61-71 ;  61-69  ;  T.  62-62 ;  V.  66-90.)  Subsequent 

mortgagees 

131.  In  case  the  money  secured  by  any  mortgage  or  encumbrance  bJaJSw^' 
shall  be  due,  and  the  mortgagee  or  encumbrancee  shall  require  payment  of  n»»y  redeem 
the  same,  it  shall  be  lawful  for  any  other  mortgagee  or  encumbrancee  of  the  gJ^,°5to^ 
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same  land  to  tender  and  pay  to  the  mortgagee  or  encombrancee  requiring 
such  payment,  the  money  due  upon  his  security,  and  the  mortgagee  or 
encumbrancee  making  such  payment  shall  be  entitled  to  a  transfer  of  the 
estate  and  interest  of  the  mortgagee  or  encumbrancee  requiring  such 
payment. 

Md^eSSmn-  132,  Erery  mortgage  and  encumbrance  under  this  Act  shall    hare 

bnno«  not    effect  as  a  security,  but  shall  not  operate  as  a  transfer  of  the  land  thereby 

tetnafOT    ^  charged,  and  in  case  default  be  maae  in  the  payment  ef  the  principal  sum, 

interest,  annuity,  or  rent  charge,  or  any  part  thereof  thereby  secured,  or  in 

Procedure    the  obser7ance  of  any  coyenant  therein  expressed  or  implied,  and  such 

deSSt*'^     default  be  continued  for  the  space  of  one  month,  or  for  such  other  period  of 

time  as  may  therein  for  that  purpose  be  expressly  limited,  the  mortgagee  or 

encumbrancee  may  give  to  the  mortgagor  or  encumbrancer  notice  in  writing 

to  pay  the  money  then  due  or  owing  on  such  mortgage  or  encumbrance,  or 

to  observe  the  coyenants  therein  expressed  or  implied,  as  the  case  may  be, 

and  that  sale  will  be  effected  if  such  default  be  continued,  or  may  leave  such 

notice  on  the  mortgaged  or  encumbered  land,  or  at  the  usual  or  last  known 

place  of  abode  in  South   Australia  of  the  mortgagor  or  encumbrancer. 

{UAlbrdyhill  v.  B'AlhrdyUll,  82 ;  Otago  Barbour  Board  t.  Spedding,  165. 

T.  62-49.) 

Poweroftaie  133.  If  such  default  be  continued  for  the  further  space  of  one  month 
from  the  date  of  such  notice,  or  from  such  other  period  as  may  in  such 
instrument  be  for  that  purpose  limited,  the  mortgagee  or  encumbrancee  is 
hereby  authorised  and  empowered  to  sell  the  land  so  mortgaged  or 
encumbered,  or  any  part  thereof,  and  all  the  estate  and  interest  therein  of 
the  mortgagor  or  encumbrancer,  and  either  altogether  or  in  lots,  by  public 
auction  or  by  private  contract,  or  by  both  such  modes  of  sale,  and  subject  to 
such  conditions  as  he  may  think  fit,  and  to  buy  in  and  resell  the  same  without 
being  liable  for  any  loss  occasioned  hereby,  and  to  make  and  execute  all 
such  instruments  as  shall  be  necessary  for  carrying  the  sale  thereof  into 
effect.  (Bume  v.  Stewart,  28 ;  Buckett  v.  Knohhe,  167  ;  Bos9,  v.  Victoria 
Bermanent  Building  Society,  180.  N.  56  ;  Z.  98,  99  ;  Q.  61,  57  ;  T.  62-54 ; 
V.  85-44.) 

JJ^rtfwe'i  134,  All  sales  contracts,  matters,  and  things,  authorised  by  the  last 
dtft?£rge  preceding  section  shall  be  as  valid  and  effectual  as  if  the  mortgagor  or 
porchaaer  eucumbrancor  had  made  done  or  executed  the  same,  and  the  receipt  or 
receipts  in  writing  of  the  mortgagee  or  encumbrancee  shall  be  a  sufficient 
discharge  to  the  purchaser  of  the  land,  or  any  portion  thereof,  for  so  much 
of  his  purchase-money  as  may  be  thereby  expressed  to  be  received ;  and  no 
such  purchaser  shall  be  answerable  for  the  loss,  misapplication,  or  non- 
application,  or  be  obliged  to  see  to  the  application  of  the  purchase-money 
by  him  paid,  nor  shall  he  be  concerned  to  inquire  as  to  the  fact  of  any 
default,  or  notice  having  been  made  or  given,  as  aforesaid.  (N.  59 ;  Z.  100  ; 
Q.  61,  57.) 

tiSS'olF'rol  i-35'  The  purchase-money  to  arise  from  the  sale  of  any  such  land  shall  be 

cmSs*  ^"*"  applied :  First — In  payment  of  the  expenses  occasioned  by  such  sale :  Secondly 
— In  payment  of  the  moneys  which  may  then  be  due  or  owing  to  the 
mortgagee  or  encumbrancee :  Thirdly — In  payment  of  subsequent  mortgagee 
or  encumbrances,  if  any,  in  the  order  of  their  priority  ;  and  the  surplus,  if 
any,  shall  be  paid  to  the  mortgagor  or  encumbrancer,  as  the  case  may  be. 
{McCartney  v.  Katerson,  17.    N.  56 ;  Q.  61-59  j  T.  62-54.) 
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136.  Upon  the  registration  of  any  transfer  executed  by  a  mortgagee  or  B^giitnr. 
encumbrancee,  for  the  purpose  of  giving  effect  to  any  such  sale  as  aroresaid,  2?S*3i^to 
the  estate  or  interest  of  the  mortgagor  or  encumbrancer  therein  described  »!•  by  mort- 
as  transferred,  shall  pass  to  and  vest  in  the  transferee,  freed  and  discharged  fXbnnoM* 
from  all  liability  on  account  of  such  mortgage  or  encumbrance,  or  of  any 
mortgage  or  encumbrance  registered  subsequent  thereto,  and  the  transferee 

shall  be  deemed  the  registered  proprietor  of  the  said  estate  or  interest.     (Se 
Thompson  and  Ghipps,  27.) 

137.  The  mortgagee  or  encumbrancee,  upon  default  in  payment  in  case  of 
of  the  principal  sum,  interest,  annuity,  or  rent-charge,  secured  by  any  JJj^gee 
mortgage  or  encumbrance,  or  any  part  thereof,  may  enter  into  possession  or  enoum- 
of   the    mortgaged    or    encumbered    land    and    receive    the    rents  and  ent?rSd^^ 

Cifits    thereof    or   may  distrain  upon  the   occupier    or  tenant   of  ^^^  JjJ^n  or*m» 
d  under  the  power  hereinafter  contained,  or  may  from  time  to  time  S^^idn  °^^ 
let  the  said  land  for  any  term  not  exceeding  one  year,  or  may  bring 
an  action  for  recovery  of  the  land  either  before  or  after  entering  into  Or  may  let 
receipt  of  the  rents  and  profits,  or  making  any  distress  as  aforesaid,  and 
either  before  or  after  anjr  sale  of  the  land  shall  be  effected  under  the  power  Pj^^JL, 
of  sale  given  or  implied  in  his  mortgage  or  encumbrance.  (Burne  v.  Stewart,  tor  reooTe^ 
28;  Jellicoe  v.  Wellington  Loan  Company,  50;  ex  parte  Smart,  80;    Boss  v.  **'^^ 
JtPl^eill,  118  ;  Hart  v.  Siratton,  119 ;  Grey  v.  Watson,  162.     Q.  61-67.) 

138.  Besides   his  remedy  against  the  mortgagor  or  encumbrancer,  Mortgagee 
every  mortgagee  or  encumbrancee  shall  be  entitled  aiter  the  principal  sum,  Srw^Smay 
interest,  annuity,  or  rent-charge  shall  have  been  in  arrear  for  twenty-one  dittrwn  on 
days,  and  after  seven  days  shall  have  elapsed  from  the  date  of  application  for  <^apie?for 
the  payment  thereof  to  the  occupier  or  tenant,  to  enter  upon  the  mortgaged  l^^^g^ 
or  encumbered  land,  and  distrain  upon  the    goods  ana  chattels  of  such  the  amount 
occupier  or  tenant  for  such  arrears  to  an  amount  not  exceeding  the  rent  Jy^ndi^"* 
then  due  from  such  occupier  or  tenant  to  the  mortgagor  or  encumbrancer,  tenant  or 
and  to  dispose  of  the  goods  and  chattels  so  distrained  upon  in  like  manner  ***^°p*®' 

as  landlords  may  do  in  ordinary  distresses  for  rent,  and  out  of  the  proceeds  ^^  ^^^^ 
to  retain  the  moneys  distrained  for,  and  all  costs  and  expenses  occasioned  by  habiefor 
such  distress  and  sale ;  and  any  amount  paid  by  the  occupier  or  tenant  to  £JJ^e'"" 
the  mortgagee  or  encumbrancee,  or  realised  by  distress  as  aforesaid,  shall  be  amoniit  of 
deemed  pro  tanto  a  satisfaction  of  the  said  rent.     {JelUcoe  v.  Wellington  5?ril,JbyWm 
Loan  Company,  50 ;  Boss  v.  M'Neil,  118 ;  Hart  v.  Stratton,  119.     N.  58  ;  Z. 
97;  Q.  61-60,  61 ;  T.  62-57,  57;  V.  67-2.) 

139*  Any  mortgagee  or  encumbrancee  of  leasehold  land,  or  any  person  Mortgagee 
claiming  any  such  land  as  a  purchaser  or  otherwise,  from  or  under  such  gJ^®„*J^f 
mortgagee  or  encumbrancee,  shall,  after  entering  into  possession  of  the  land,  leasehold 
or  receiving  the  rents  and  profits  thereof,  during  such  possession  or  receipt,  JSiJSSf<i°iJ 
and  to  the  extent  of  any  rents  and  profits  which  may  be  received  by  him,  rent  and 
become  and  be  subject  and  liable  to  the  lessor  of  the  land,  or  the  person  for  SJmw'uaWe 
the  time  being  entitled  to  the  lessor's  estate  or  interest  therein,  or  entitled  ^  •ocount 
to  receive  the  rent  reserved  to  such  lessor  to  the  same  extent  as  the  lessee 
was  subject  and  liable  prior  to  such  mortgagee,  encumbrancee,  or  other 
person  entering  into  the  possession  of  the  land,  or  the  rents  or  profits 
thereof.      {Jones  v.  Sellick,  78  ;    Hart  v.  Stratton,  119  ;    Coker  v.  Spence,  5. 
N.  13,  59 ;  Z.  113  ;  Q.  61-62  ;  T.  62-58  ;  V.  85-23,  86-91.)  Mortgagee 

140.  When  default  has  been  made  for  six  months  in  the  payment  of  S?e1?SSir- 
the  principal  or  interest  secured  by  any  mortgage,  the  mortgagee  may  make  ^^^^J^J/^J^ 
application^  in  writing,  to  the  Begistrar-  General  for  an  order  for  foreclosure,  foi^ioaore 
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Such  application  shall  state  that  such  default  has  been  made  as  aforesaid, 

and  that  the  land  mortgaged  has  been  o:ffered  for  sale  at  public  auction  by  a 

licensed  auctioneer,  after  notice  given  to  the  mortgagor,  as  in  this  Act  or  by 

the  mortgage  provided  ;  that  the  amount  of  the  highest  bid  at  such  sale  wslb 

not  sufficient  to  satisfy  the  money  secured  by  such  mortgage,  together  v^rith 

the  expenses  occasioned  by  the  attempted  sale;  and  that  notice  in  writing  of 

the  intention  of  the  mortgagee  to  make  such  application  has  been  served  on 

the  mortgagor,  by  being  given  to  him  or  by  being  left  on  the  mortgaged  land, 

or  by  the  same  being  sent  through  the  post  office  by  a  registered  letter 

directed  to  him  at  his  address  appearing  in  the  Eegister  Book  ;  and  also  that 

a  like  notice  of  such  intention  has  been  served  on  every  person  appearing 

by  the  Kegister  Book  to  have  any  estate  or  interest  in  the  mortgaged  land, 

subsequently  to  such  mortgage,  by  being  given  to  him  or  sent  through  the 

AppUoation  post  offico  by  a  registered  letter  directed  to  him  at  his  address  appearing  in 

pi^edby  ™"  *^®  Eegister  Book ;  and  such  application  shall  be  accompanied  by  a  certificate 

certiflcato     of  the  Ucenscd  auctioneer  by  whom  such  land  was  put  up  for  sale,  and  such 

ofaucuoneer  ^^.^^^j,  p^QQf  of  the  matters  stated  by  the  applicant  as  the  Eegistrar- General 

may  require ;  and  the  statements  made  in  such  application  shall  be  verified 

by  declaration.    (N.  114 ;  Q.  61-60  ;  V.  66-98.) 

KegiBtrar-  141,  The  Eegistrar- General  shall  cause  notice  to  be  published  for  four 

offOThuidfor  consecutive  weeks  in  the  Oovemment  Qazeite,  o:ffering  the  land  for  sale;  and 

^®  shall  in  such  case  limit  and  appoint  a  time,  not  less  than  one  month  from  the 

date  of  the  first  publication  m  such  Oazette,  upon  or  after  which  the  Eegis- 

orSrfor*     trar-Q^uoral  may  issue  to  the  applicant  an  order  for  foreclosure,  unless  in 

foreclosure   the  interval  a  su&cient  amount  has  been  realised  by  the  sale  of  the  land  to 

satisfy  the  principal  and  interest  moneys  due,  and  all  expenses  occasioned 

by  the  attempted  sale  and  by  the  proceedings  for  foreclosure.     (Z.  103.) 

Effect  of  142.  Every  such  order  for  foreclosure  shall  be  under  the  hand  of  the 

fJi^oirare  Eegistrar-Goueral,  and  be  entered  in  the  Eegister  Book,  and  shall  when  so 
entered  have  the  efiect  of  vesting  in  the  mortgagee  all  the  estate  and  interest 
of  the  mortgagor  in  the  land  mentioned  in  such  order,  free  from  all  right 
and  equity  of  redemption  on  the  part  of  the  mortgagor,  or  of  any  person 
claiming  through  or  under  him  subsequently  to  the  mortgage  so  foreclosed, 
and  upon  such  entry  the  mortgagee  shall  be  deemed  the  registered  proprietor 
of  the  said  estate  and  interest.     (T.  62-121.) 

Disobarge  of  143.  TTpon  the  production  of  any  duplicate  mortgage  or  encumbrance, 
SlinSfttm-  together  with  a  receipt  or  memorandum,  signed  by  the  mortgagee  or  encum- 
brancee  brauceo,  or  by  one  or  more  of  the  mortgagees  or  encumbrancees  where  the 
mortgage  or  encumbrance  shall  be  held  on  a  joint  account,  and  attested  by 
a  witness,  discharging  the  land,  or  any  part  thereof,  from  the  whole  or  part 
of  the  moneys  or  annuity  secured,  the  Eegistrar-General  shall  make  an 
entry  in  the  Eegister  Book,  and  on  the  mortgage  or  encumbrance,  noting 
that  such  mortgage  or  encumbrance  is  discharged  wholly  or  partially,  or 
that  part  of  the  land  is  wholly  or  partiaUy  discharged  as  aforesaid,  as  the 
case  may  require,  and  upon  such  entry  being  so  made  in  the  Eegister  Book, 
the  land,  or  the  said  part  thereof,  shall  cease  to  be  subiect  to  or  liable  for 
the  said  moneys,  or  annuity,  or  the  part  thereof  noted  in  such  entry  as 
discharged,  as  the  case  may  be ;  and  the  Eegistrar-General  shall  make  a 
similar  entry  on  the  duplicate  certificate,  or  other  instrument  of  title  when 
produced  to  him  for  that  purpose.  (N.  61,  63  ;  Z.  108  ;  Q.  61,  63,  64;  T. 
62,69-61;  V.  66, 100.) 
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144.  After  a  mortgage  or  encumbrance  shall  Lave  been  partially  Disobarge 
discbarged  pursuant  to  a  receipt  or  memorandum  indorsed  thereon,  any  JJ  p^H^SSf*' 
subsequent  partial  discharge  shall  be  by  a  separate  instrument.  diacharge 

145.  Upon  the  proof  of  the  death  of  the  annuitant  or  of  the  occurrence  Entr^  of 
of  the  event  or  circumstance  ui)on  which  in  accordance  with  the  provisions  JJ^jJlJSiJJ^ 
of  any  encumbrance,  the  annuity  or  sum  of  money  thereby  secured  shall 

cease  to  be  payable ;  and  that  all  arrears  of  the  said  annuity  or  money  have 
been  paid,  satisfied,  or  discharged,  the  Eegistrar-General  shall  make  an  entry 
in  the  Eegister  Book,  and  on  the  encumbrance,  noting  that  such  annuity  or 
sum  of  money  is  satisfied  and  discharged,  and  shall  cancel  the  encumbrance ; 
and  upon  such  entry  being  made  in  the  Eegister  Book,  the  land  comprised 
in  the  encumbrance  shall  cease  to  be  subject  to  or  liable  for  such  annuity  or 
sum  of  money ;  and  the  Eegistrar-G-eneral  shall  make  a  similar  entry  on  the 
duplicate  certificate,  or  other  instrument  of  title  of  the  encumbered  land, 
and  also  on  the  duplicate  encumbrance,  when  respectively  produced  to  him 
for  that  purpose.     (Z.  110 ;  T.  62-60 ;  Y.  66-100,  101.) 

146.  In  case  any  mortgagee  shall  be  absent  from  the  province,  and  Mortgage 
there  be  no  person  in  the  province  authorised  to  give  a  receipt  to  the  S^pSd"?©^ 
mortgagor  for  the  mortgage  money  at  or  after  the  date  appointed  for  the  ''^•JJ^"'  ^ 
redemption  of  the  mortgage,  it  shall  be  lawful  for  the  Treasurer  to  receive  b«  abSSr 
such  mortgage  money,  vrith  all  arrears  of  interest  then  due  thereon,  in  trust  J^^^* 
for  the  mortgagee  or  other  person  entitled  thereto,  and  thereupon  the 
interest  upon  such  mortgage  shall  cease  to  run  or  accrue.  (JEx  parte  UToisell, 

177.     N.  63 ;  Z.  189;  Q.  61-6i  ;  T.  62-61,  74-28,  29.) 

147*  The  Eegistrar- General  shall,  upon  production  of  the  receipt  of  And  the 
the  Treasurer  for  the  amount  of  the  said  mortgage  money  and  interest,  SSm^mich 
make  an  entry  in  the  Eegister  Book,  and  on  the  mortgage  in  his  office,  ^  *^^**" 
discharging  the  mortgage,  and  stating  the  day  and  hour  on  which  such  entry  **   ^ 
is  made,  and  such  entry  shall  be  a  valid  discharge  of  such  mortgage,  and 
shaD  have  the  same  effect  as  the  registration  of  a  discharge  signed  by  the 
mortgagee ;  and  the  Eegistrar-General  shall  make  a  similar  indorsement  on 
the  duplicate  certificate,  or  other  instrument  of  title,  and  also  on  the  dupli- 
cate mortgage  whenever  the  same  shall  be  respectively  produced  to  him  for 
that  purpose. 

148*  Where  any  mortgagor  shall  deliver  to  the  Eegistrar-General  the  Begiatrar- 
duplicate  of  his  mortgage,  and  shall  prove  to  the  satisfaction  of  the  Eegistrar-  SSJ^^^ 
General  that  all  principal  money  and  interest  due  in  respect  of  the  mortgage  ohmrge  of 
has  been  paid  to  the  person  entitled  to  receive  the  same,  and  that  such  ^irta!ao«Ma 
person  is  dead,  or  absent  from  the  piovince,  the  Eegistrar-General  may, 
notwithstanding  the  duplicate  mortgage  shall  not  contain  any  discharge  of 
the  mortgage  debt,  make  an  entry  in  the  Eegister  Book  and  on  the  duplicate 
mortgage,  discharging  the  mortgage,  which  entry  shall  have  the  same  effect 
as  the  registration  of  a  discharge  of  the  mortgage  signed  by  the  mortgagee. 

149.  An  equitable  mortgage  of  land  may  be  created  by  deposit  of  the  Equitable 
certificate  or  other  instrument  of  title,  aud  such  deposit  shall  have  the  same  SafS^* 
effect  as  a  deposit  by  way  of  equitable  mortgage  of  the  title  deeds  of  land  created 
not  under  the  provisions  of  this  Act.     (Pate  tell  v.  Maunsell,  113  ;  Christie 
and  another  v.  Powles,  129;  Ifeil  v.  Adams,  130;  re  Nathan,  131  ;  Wildash 
T.  Butohison,  182.    Q.  77-30.) 
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160*  A  registered  mortgage,  lease,  or  encumbrance  may  be  transferred 
to  any  person  by  a  transfer  as  aforesaid,  or  by  an  instrument  in  the  form  of 
the  Eleventh  Schedule  hereto,  which  instrument  may  be  indorsed  upon  the 
duplicate  mortgage,  lease,  or  encumbrance,  but  only  one  such  transfer  shall 
be  made  by  indorsement. 

151.  Upon  such  transfer  or  other  instrument  being  registered,  the 
estate  or  interest  of  the  transferor,  as  set  forth  in  the  instrument  transferred, 
with  all  rights,  powers,  and  priyileges  thereto  belonging  or  appertaining, 
including  the  right  to  sue  upon  and  recoyer  in  his  own  name  any  debt,  sum 
of  money,  annuity,  or  damages,  under  such  transferred  instrument,  shall 
pass  to  the  transferee,  and  such  transferee  shall,  while  he  remains  the 
registered  proprietor  of  such  estate  or  interest,  be  subject  to  and  liable  for 
all  and  eyery  the  same  requirements  and  liabilities  to  which  he  would  have 
been  subject  and  liable  if  named  in  the  transferred  instrument  originally  as 
mortgagee,  lessee,  or  encumbrancee. 

162'  In  every  transfer  of  a  lease  there  shall  be  implied  a  covenant  by 
the  transferee  witn  the  transferor,  thenceforth  to  pay  the  rent  by  the  lease 
reserved,  and  to  perform  and  observe  all  the  covenants  in  the  lease  con- 
tained, or  by  this  Act  declared  to  be  implied  therein  on  the  part  of  the 
lessee  to  be  performed  and  observed,  and  to  indemnify  and  keep  harmless 
the  transferor  against  all  actions,  claims,  and  expenses  in  respect  of  the 
non-payment  of  such  rent,  or  the  breach  or  non-observance  of  such  cove- 
nants or  any  of  them.  (N.  61,  107,  52  ;  Z.  82,  84  ;  Q.  61-65,  70  ;  T.  62- 
49,  63,64;  V.  66-79.) 

PART  XIIL 

EXTSKSIOKB. 

153*  Any  mortgage,  encumbrance,  or  lease  may  be  extended  at  any 
time  by  endorsing  thereon  the  word  "  extended,"  which  endorsement  shall 
be  signed  by  the  respective  parties  to  such  mortgage,  encumbrance,  or  lease, 
or  their  transferees,  and  attested.  {Chomley  v.  Firehrace,  21  ;  Burne  v. 
Stewart,  28  ;  Barker  v.  Weld,  81  ;  Reg.  v.  Tideman,  99  ;  Boss  v.  McNeill, 
118  ;  Manning  v.  Grossman,  127.     T.  86-25.) 

154'  Such  endorsement  shall,  when  registered,  have  the  effect  of  an 
extension  for  one  year  of  the  term  limited  by  the  mortgage,  encumbrance, 
or  lease,  or  by  any  previous  extension,  subject  to  the  same  terms  and  con- 
ditions, but  words  may  be  added  extending  the  term  for  any  other  period 
and  varying  or  altering  the  said  terms  and  conditions  ;  and  every  such 
extension  shall  have  the  same  effect  as  if  expressed  in  the  original  instru- 
ment, and  the  Eegistrar-G^neral  shall,  upon  production  thereof  to  him, 
enter  a  memorial  oi  such  extension  on  the  original  certificate  and  on  the 
original  instrument  filed  in  his  office  :  Provided  that  no  extension  of  a  lease 
of  land  mortgaged  or  encumbered  shall  be  binding  upon  the  mortgagee  or 
encumbrancee  unless  he  shall  have  consented  thereto  in  writing  :  rrovided 
also  that  no  extension  of  any  mortgage  of  land  subject  to  subsequent 
mortgage  or  mortgages  shall  be  binding  upon  the  other  mortgagee  or 
mortgagees,  unless  such  other  mortgagee  or  mortgagees  shall  have  consented 
thereto  in  writing.  (Burne  v.  Stewart,  28 ;  re  Wm,  Biggs,  69 ;  Jones  v. 
Sellick,  78 ;  Beg.  v.  IHdeman,  99 ;  Van  JDamme  v.  Bloxam,  105  ;  JDelaney  v. 
Sandhurst  Building  Society,  179.    N.  118  ;  Z.  190  ;  T.  86-25.) 
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PART  XIV. 

PowKBB  OP  Attorney. 

155.  Any  person  maj  before,  as  well  as  after,  becoming  the  registered  Power  of 
proprietor  of  any  land  under  the  proyisions  of  this  Act,  by  power  of  •**®"»^ 
attorney,  authorise  any  person  to  act  for  him,  in  making  applications  to 
bring  any  land  under  the  proyisions  of  this  Act,  and  to  execute  all  or  any 
instruments  that  may  be  necessary  for  giving  effect  to  any  dealing  with  any 

land,  and  for  that  purpose  may,  if  he  think  fit  use  the  form  in  the  Thirteenth  Thirteenth 
Schedule  hereto.     (N.  74,  69  ;  Z.  150  ;  Q.  61-107,  62-104i ;  T.  62-70  ;  V.  ^^"^ 
66-13, 114.) 

156.  A  duplicate  or  an  attested  copy  of  such  power  of  attorney  shall  ]^^2I**  **' 
be  deposited  witn  the  Begistrar- General,  who  shall  compare  the  same  with  copy  to  be 
the  original,  and  shall  file  such  duplicate  or  attested  copy  in  his  office,  and  ^p<>"*^ 
note  thereon  the  date  and  hour  of  its  deposit  with  him,  and  shall,  wheneyer 
registering  any  dealing  under  such  power  of  attorney,  enter  on  the  original 
certificate  of  the  land  dealt  with  a  note  of  the  deposit  of  such  duplicate  or 

copy.     (See  note  to  See,  155,  ante.    Z.  153.) 

157*  The  grantor  of  anjr  such  power  of  attorney  may  revoke  the  same  ^ooMion 
by  executing  an  instrument  in  the  form  of  the  Eourteenth  Schedule  hereto  ;  Ltomey  ^ 
and  the  Begistrar- General  shall,  except  in  any  case   where  a  registration  poQ,teenth 
abstract  is  outstanding,  enter  a  note  of  such  revocation,  when  produced  to  Schedule 
him,  and  the  day  and  hour  of  its  production,  on  the  duplicate  or  copy  of  the 
power  of  attorney  filed  in  his  office  ;  and  from  and  after  the  date  of  such 
entry  the  Registrar-General  shall  not  give  effect  to  any  application  or  other 
instrument  executed  pursuant  to  such  power  of  attorney.     (N.  74  ;  Q.  61- 
108  ;  T.  62-76.) 

158.  All  powers  of  attorney  heretofore  given  containing  powers  to  Power  of 
make  and  execute  any  of  the  applications  and  instruments  above  enumerated,  h«ratof?re 
shall  be  as  valid  and  may  be  acted  upon  and  revoked  in  the  same  manner  as  si^en 

if  given  under  this  Act. 

159.  The  Eegistrar-General  shall,  upon  proof  to  his  satisfaction  of  the  J^^  ©J 
death  of  any  grantor  of  a  power  of  attorney,  make  an  entry  of  such  death  grantor 
upon  the  duplicate  or  copy  of  the  power  of  attorney  filed  in  his  office. 

160.  All  instruments  executed  under  any  power  of  attorney  before  iMtrMenti 
the  entry  of  the  revocation  thereof,  or  of  the  death  of  the  grantor  as  herein-  ^^n  entxj 
before  provided,  shall  be  valid  notwithstanding  such  revocation  or  death.       ©r  dwJffto" 

betalid 

PART  XV. 

Tbxtsts  and  Tbansmissions. 

161.  Whenever  any  grant  from  the  Crown  shall  contain  the  particulars  Tnuts  oon- 
of  any  trust  for  public  purposes,  every  certificate  issued  in  respect  of  the  ^^JfftSm 
same  land,  or  any  part  thereof,  while  such  trusts  subsist  and  affect  such  land,  {heCrown 
shall  contain  the  like  particulars  of  trust  as  were  contained  in  the  original  ^ned  in 
grant.     (Outhbertson  v.  Swann,  144 ;  ex  parte  Pennington^  217.     N.  66;   Z.  oertifi«ite  »■ 
122 ;  Q.  61-79,  80 ;  T.  62-66,  V.  66-88.)  ^"t*^ 
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Nopftrtioa.  162.  The  Eegistrar- General  shall  not,  except  as  aforesaid,  make  any 

tobe^roSS  entry  in  the  Eegister  Book  of  the  particulars  of  any  trust,  nor  shall  any 
u  ^guter   instrument  be  registered  under  this  Act,  which  declares  or  contains  trusts 


Tnutinstra- 


inatnuneoto 


relating  to  land  under  the  provisions  of  this  Act,  but  any  such  instrument, 
i^  or  a  duplicate  or  attested  copy  thereof,  may  be  deposited  with  the  Eegistrar- 
Oeneral  for  safe  custody  and  reference,  and  such  instrument  may  be 
deposited  in  the  General  Eegistry  Office  pursuant  to  Act  No.  22  of  1853, 
or  any  other  Act  relating  to  the  deposit  of  deeds  in  the  Eegistry  Office,  and 
may  include  as  well  land  under  the  provisions  of  this  Act,  as  land  which  is 
B«ciatered  not  under  the  provisions  hereof :  Provided  that  nothing  herein  contained 
miyreferto  ^^^^  ^TeYQnt  the  registration  of  any  instrument  which  would  otherwise  be 
depotited  valid  in  which  a  reference  may  be  made  to  the  iustrument  so  deposited 
toSwSSJ'  as  aforesaid ;  nor  shall  such  reference  operate  as  notice  of  the  particulars  of 
enoenotto  the  trusts  declared  or  contained  in  the  deposited  instrument,  but  in  the 
nodce  of*  absence  of  caveat  the  registered  proprietor  shall,  for  the  purpose  of  sale, 
^'^^  mortgage,  or  contract  for  valuable  consideration  be  deemed  to  be  the 
absolute  proprietor  of  such  land  freed  from  the  said  trusts.  {Fatchell  v, 
MqumcU,  113;  re  Wm.  Wadham,  114.     V.  61, 17.) 

Sj^rtl  **'  ^®^'  ^P^^  *^®  transfer  of  any  estate  or  interest  in  land,  to  two  or 
"nosorri.  moro  porsons,  as  joint  proprietors,  intended  to  be  held  by  them  as  trustees, 
l^I^^a^  it  shall  be  lawful  for  the  transferor  or  transferees  to  insert  in  the  transfer 
the  words  "  no  survivorship  ";  and  the  Eegistrar-G^eneral  shall  in  such  case 
include  such  words  in  the  memorial  of  such  instrument  to  be  entered  by  him 
in  the  Eegister  Book;  and  shall  also  enter  the  same  words  in  some  conspicuous 
place  upon  any  certificate  issued  to  such  joint  proprietors,  pursuant  to  such 
transfer.     (Z.  123, 125  ;  Q.  61-80 ;  T.  62-68 ;  V.  66-16,  45.) 

Tnutoet  164*  Any  two  or  more. persons  registered  as  joint  proprietors  of  any 

S»  mwUon"  estate,  or  interest  in  land  held  by  them  as  trustees,  may,  by  writing  under 
ofti^  their  hands,  authorise  the  Eegistrar- General  to  enter  tne  words  "  no 
^^  survivorship  "  upon  the  original  certificate,  or  other  instrument  of  title, 

evidencing  their  title  to  such  estate  or  interest,  in  the  Eegister  Book,  or 
filed  in  his  office,  and  also  upon  the  duplicate  of  such  instrument. 

BffMt  of  165.  After  any  such  entry  as  in  the  last  two  sections  mentioned  has 

radiiiuer-  \yQQj^  made  and  signed  by  the  Eegistrar- General  in  the  Eegister  Book,  it 
shall  not  be  lawful  for  any  less  number  of  joint  proprietors  than  the  number 
then  registered  to  transfer  or  otherwise  deal  with  tne  said  estate,  or  interest, 
without  obtaining  an  order  of  the  Court :  Provided  that,  if  it  be  intended 
not  to  apply  the  said  restriction  until  the  trustees  registered  as  such 
proprietors  be  reduced  below  a  certain  specified  number,  words  indicative  of 
such  intention  may  be  entered  in  like  manner,  and  in  that  case  the  power  of 
disposition  by  survivors  shall  continue  until  the  number  be  so  reduc^. 

2jjJ*™J  166.   The  Court  may,  before  making  any  such  order  as  aforesaid, 

to  be  pub-**  direct  notice  of  the  intention  to  apply  for  such  order  to  be  given,  either  bv 
oM«  fa*^**"  public  advertisement  or  otherwise,  and  may  appoint  a  period  within  which 
mftde  any  person  interested  may  show  cause  why  sucn  order  should  not  be  made. 

(^Featherstmie  v.  Manlon,  4 ;    Saunders  v.  Cabot,  16  ;    Chomley  v.  Firehrace^ 

21 ;    Coleman  and   Clark  v.  Biriay   46 ;     Van   Damme  v.   Bloxham^  105 ; 

Xirkham  v.  Julien,  109 ;  Franklin  v.  Ind,  166 ;  Ota^o  Harbour  Board  v. 

Speddingy  165;   Shackell  v.    Lindsay,   174;    Boss   v.    Victoria  Permanent 

Building  Society,  180.) 
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167.  The  Court  may  in  such  order  give  directions  for  the  transfer  of  Court  may 
such  estate,  or  interest,  to  any  new  proprietor  or  proprietors,  solely  or  SJJJ^g 
jointly,  with,  or  in  the  place  of,  any  existing  proprietor  or  proprietors,  or  interested 
may  make  such  order  in  the  premises  as  may  be  just  for  the  protection  of 

the  persons  beneficially  interested  in  such  estate,  or  interest,  or  in  the 
proceeds  thereof ;  and  upon  any  such  order  being  deposited  with  the 
Registrar-General,  he  shall  make  such  entries  and  perform  such  acts  as  in 
accordance  with  the  provisions  of  this  Act  may  be  necessary  for  the  purpose 
of  giving  efEdct  to  such  order.  (Featherstone  v.  Hanlon,  4i ;  Mann  v. 
Bohertson,  191.    N.  115-1,  118  ;  Z.  189, 190 ;  T.  62-126 ;  V.  66-145.) 

168.  Nothing  hereinbefore  contained  shall  prevent  the  surviving  or  surdTors 
remaining  trustee  or  trustees  from  exercising  all  the  powers  and  duties  of^*fg"®p®p. 
trust  other  than  in  regard  to  transfers  and  dealings  under  this  Act,  nor  form  duties 
from  so  transferring  the  land  as  to  give  effect  to  any  valid  appointment  of  a  to  ^  ^^ 
new  trustee  or  new  trustees.      And  so  far  as  shall  be  necessary  to  ascertain  trustees 
the  sufficiency  of  any  such  appointment,  it  shall  be  lawful  for  the  Registrar-  fEegistrar- 
General  to  refer  to  the  provisions  of  any  instrument  relating  to  the  trust,  refertotrust 
notwithstanding  the  same  be  not  registered.     (N.  67.)  instrument) 

169.  Any  person  who  shall,  without  his  consent,  have  been  registered  J^^^j^^^ 
as  proprietor  of  any  estate  or  interest  in  land,  or  to  whom  any  such  estate  d^w   ^ 
OP  interest  shall  have  been  transferred,  bequeathed,  or  devised,  may  execute  a  otherwise 
deed  or  other  instrument  of  disclaimer  of  such  estate  or  interest ;   and  if 

Buch  person  shall  have  been  registered  as  proprietor,  the  Eegistrar- General 
shall  upon  production  of  such  deed  or  other  instrument  of  disclaimer,  cancel, 
alter,  or  correct  the  Begister  Book,  certificate  or  other  instrument  of  title, 
or  make  such  other  entry  in  the  Begister  Book,  and  upon  the  certificate  or 
other  instrument  of  title,  as  shall  give  effect  to  such  disclaimer  :  Provided  that 
no  person  so  disclaiming  shall  be  released  from  any  trust  or  other  liability  in 
case  he  shall  have  acted  in  the  trust,  or  by  his  own  act  incurred  such 
liability. 

170.  Upon  the  registered  proprietor  of  any  estate  or  interest  in  land  ^^Jy"' 
becoming  insolvent  or  making  a  statutory  assignment,  the  Official  Eeceiver  insoWencj 
(if  no  trustee  has  been  appointed)  or  the  trustee  of  such  insolvent  or  JIsf^eSF 
assignor  shall  be  entitled  to  oe  registered  as  proprietor  of  such  estate  or 
interest.      (Pannan  v.  Fannan,  18.     N.  115  ;   Q.  77-31 ;  T.   02-3,  86-19 ; 

V.  85-60.) 

171.  The  Eegistrar- General  shall  in  any  such    case,    upon    being  Tnmsmta- 
f  umished  with  evidence  of  the  insolvency  and  the  non-appointment  of  a  ^^1^  Si 
trustee,  or  of  the  appointment  of  or  assignment  to  the  trustee,  accompanied  |j|j*®' 
by  an  application  m  writing,  under  the  hand  of  the  Official  Eeceiver  or 
trustee,  to  be  registered  as  proprietor  of  the  estate  or  interest  to  be  therein 
specified  and  described,  shall  enter  in  the  Eegister  Book  a  memorandum 
notifying  the  insolvency  or  the  appointment  of  or  assi^^nment  to  the  trustee, 

as  the  case  may  require,  and  upon  such  entry  being  made  the  Official 
Eeceiver  or  trustee  shall  be  the  registered  proprietor  of  the  estate  or 
interest  of  the  insolvent  or  assignor  in  such  land.  (Fanncm  v.  Fannan,  18. 
N.  76 ;  Q.  61-86  ;  T.  62-76.     See  also  note  to  Sec.  71,  ss  3,  ante.) 

172.  If  any  such  statutory  assignment  shall  afterwards  be  declared  ?'JJ^^°^ 
fraudulent  and  void  by  the  Court  of  Insolvency,  and  the  assignor  shall,  wsl^mcnt 
thereupon  be  adjudged  insolvent,  the  Eegistrar- General  shall,  upon  being  J®?]^ 
furnished  with  evidence  thereof,  and  of  the  appointment  or  non-appointment 
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of  a  trustee  under  sucb  insolyency,  enter  in  tbe  Begister  Book  a  memo- 
randum notifying  the  same,  and  thereupon  the  Official  Eeceiver,  or  the 
trustee  under  such  insolvency,  as  the  case  may  be,  shall  be  the  registered 
proprietor  of  the  estate  and  interest  of  the  insolvent  and  of  tbe  trustee 
und!er  sucb  assignment  in  the  land. 

173.  In  any  case  where  the  registered  proprietor  of  a  lease  has  here- 
tofore, or  shall  hereafter,  become  insolvent,  or  has  heretofore  made  or  shall 
hereafter  make,  a  statutory  assignment — 

(i)  If  such  lease  be  not  mortgaged  or  encumbered  under  tbe 
provisions  of  this  Act,  the  Registrar- General  shall,  upon  tbe 
application  in  writing  of  the  lessor,  accompanied  by  a  statement  in 
vn'iting,  signed  by  the  Official  Eeceiver  or  the  trustee  under  such 
insolvency  or  assignment,  certifying  his  refusal  to  accept  such  lease, 
enter  in  the  Register  Book  a  note  of  sucb  refusal,  and  sucb  entry 
shall  operate  as  a  surrender  of  such  lease : 

(n)  If  such  lease  be  mortgaged  or  encumbered,  the  Registrar-GFeneral 
shall,  upon  the  application  in  writing  of  any  mortgagee  or 
encumbrancee,  accompanied  by  a  statement  in  writing  signed  by 
the  Official  Receiver,  or  the  trustee  under  such  insolvency  or 
assignment,  certifying  his  refusal  to  accept  such  lease,  or  by  proof 
that  the  Official  Receiver  or  trustee  has  neglected  or  refused  to 
certify  such  refusal  or  to  become  registered  as  proprietor  of  sucb 
lease  within  one  month  after  being  thereunto  required  by  notice 
in  writing  given  to  him  by  the  mortgagee  or  encumbrancee,  enter 
in  the  Register  Book  a  noto  of  such  refusal  or  neglect,  and  sucb 
entry  shall  operate  as  a  foreclosure,  and  the  estate  or  interest  of 
the  insolvent  or  assignor  in  such  lease  shall  thereupon  vest  in  sucb 
mortgagee  or  encumbrancee,  free  from  all  other  charges  subsequent 
to  bis  mortgage  or  encumbrance,  and  sucb  mortgagee  or 
encumbrancee  shall  thereupon  be  deemed  to  be  the  registered 
proprietor  of  sucb  estate  or  interest,  and  shall,  while  he  remains 
such  registered  proprietor  be  subject  to  and  liable  for  the  same 
requirements  and  liabilities  to  which  he  would  have  been  subject 
and  liable  if  named  in  the  lease  originally  as  lessee :  ( Wildaah  v. 
Hutchison,  132  ;  re  O'Connell,  169  ) 

(hi)  No  such  entry  shall  be  made  unless  it  be  proved  to  tbe  satisfaction 
of  the  Registrar- General  that  the  applicant  mortgagee,  or 
encumbrancee,  has  given  fourteen  days'  notice  in  writing  of  bis 
intended  application  to  every  subsequent  mortgagee  or  encum- 
brancee of  the  lease,  or  has  obtained  his  written  consent ;  and  any 
such  subsequent  mortgagee  or  encumbrancee  shall  be  entitled  to 
pay  to  the  applicant  mortgagee  or  encumbrancee  the  amount  due 
to  him  under  nis  mortgage  or  encumbrance,  with  costs,  at  any  time 
before  foreclosure,  and  shall  thereupon  be  entitled  to  a  transfer 
from  him  of  sucb  mortgage  or  encumbrance.  ( 8t,  George  y. 
Burr,ett,  67;  Jonet  y.  Sellick,  78;  Meg,  v.  Tidemany  99;  Van 
Damme  v.  Bloxam,  105  ;  Delaney  v.  Sandhurst  Building  Society ^ 
179.    K115.) 

(rv)  If  the  Official  Receiver  or  the  trustee  under  the  insolvency  or 
assignment  shall  certify  his  refusal  to  accept  the  lease,  or  shall 
neglect  or  refuse  to  become  registered  as  proprietor  of  tbe  lease, 
within  one  month  after  having  been  thereunto  required  by  notice 
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in  writing  given'  to  him  by  the  lessor,  and  the  mortgagees  or 
encumbraneees  (if  any)  of  the  lease  shall  neglect  or  refuse  to  have 
an  entry  operating  as  a  foreclosure  made  in  the  Eegister  Book 
under  the  provision  in  that  behalf  hereinbefore  contained  within 
the  period  of  two  months  after  having  been  thereunto  required  by 
notice  in  writing  given  to  them  by  the  lessor,  the  Eegistrar- General 
shall,  upon  the  application  in  writing  of  the  lessor,  and,  upon 
proof  of  such  certificate  or  such  neglect  or  refusal  as  aforesaid, 
enter  in  the  Eegister  Book  a  note  of  such  neglect  or  refusal,  and 
every  such  entry  shall  operate  as  a  surrender  of  such  lease. 
(JVildash  V.  HutchUon,  132.     Q.  61-55  ;  T.  62-77  ;  V.  66-107.) 

174.  Under  the  preceding  provisions  as  regards  a  lessee  becoming  Entry  of 
insolvent  or  making  a  statutory  assignment,  no  entry  of  surrender  or  fore-  SSJfosSre' 
closure  respectively  shall  prejudice  any  cause  of  action  in  respect  of  any  "^®^^ 
breach  or  non-observance  of  any  covenants  in  such  lease,  encumbrance,  or  oaaM  o? 
mortgage  respectively  contained  or  implied  which  shall  have  accrued  pre-  ^^^^ 
viously  to  such  lessee  becoming  insolvent  or  making  a  statutory  assignment. 

175.  On  the  death  of  the  registered  proprietor  of  any  estate  or  interest  ^J^^f^^^ 
in  land,  his  estate  or  interest  shall  be  transmitted  to  his  executor  or  admi-  of  deoeaMd 
nistrator,  or  to  the  Public  Trustee  in  any  case  where  the  Court  shall  make  an  p*"**" 
order  authorising  the  Public  Trustee  to  administer  the  estate  of  the  deceased 
registered  propnetor. 

176.  The  executor,  administrator,  or  Public  Trustee  shall,  before  dealing  ^^^^ 
with  such  estate  or  interest,  make  application  in  writing  to  the  Eegistrar-  msuchoaae 
General  to  be  registered  as  proprietor,  and  shall  produce  to  the  Eegistrar- 
General  the  duplicate  certificate,  or  other  instrument  of  title,  and  the  probate 

or  letters  of  administration,  or  the  order  of  the  Court  authorising  the  Public 
Trustee  to  administer  the  estate  of  the  deceased  registered  proprietor,  or  an 
office  copy  of  the  probate,  letters  of  administration,  or  order,  as  the  case 
may  be. 

177.  The  Eegistrar-General  shall  thereupon  enter  in  the  Eegister  Book,  Jfjj^"^ 
and  on  such  duplicate,  a  memorial  of  the  date  of  the  will  and  of  the  probate,  be  ma3^  in 
letters  of  administration,  or  order  of  the  Court,  as  aforesaid,  the  aate  and  SIbS^^^ 
hour  of  the  production  of  the  same  to  him,  and  the  date  of  the  death  of  such  trar-G^nerai 
registered  proprietor,  when  the  same  can  be  ascertained,  with  such  other 
particulars  as  he  may  deem  necessary.     (Fannan  v.  Fannatij  18.) 

178.  Upon  such  entry  being  made  in  the  Eegister  Book,  the  executor,  ^f'^L 
administrator,  or  Public  Trustee,  as  the  case  ma^  be,  shall  be  the  registered 
proprietor  of  such  estate  or  interest,  and  his  title  shall  relate  back  to  and 

take  effect  from  the  date  of  the  death  of  the  deceased  registered  proprietor. 
(^Parman  v.  Panncmy  18.) 

179.  Where  probate  or  letters  of  administration  shall  be  granted  to  JJ^J^*^^ 
more  persons  than  one^  all  of  them  for  the  time  being  shall  concur  in  every  exeOTtow 
instrument  relating  to  the  real  estate  of  the  deceased  registered  proprietor,  t^f!^' 
(^Sattnders  v.  Cabot,  15 ;   Fannan  v.  Fannan,  16,  18  ;  McArtnei/  v,  Kesiersan,  ^  colour 
17  ;  re  McOarthy,  19 ;  Ckmpbell  v.  Jarrett,  142.)  Penons 

180.  Any  person  registered  in  place  of  a  deceased  registered  proprietor,  registered  in 
or  as  Official  Eleceiver,  or  as  trustee  of  a  registered  proprietor  becoming  SecSiMd, 
insolvent  or  making  a  statutory  assignment,  shall  hold  the  land  in  respect  of  *°"^2'*®' 
which  he  is  so  registered  upon  the  trusts  and  for  the  purposes  for  which  the  J?!)prietor,^ 
same  is  applicable  by  law ;  but  shall,  for  the  purpose  of  any  dealing  with  J?o^®o?bSd" 
such  land,  be  deemed  to  be  the  absolute  proprietor  thereof.  forporpoM 
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181.  Whenever  an  executor,  or  administrator,  or  the  Public  Trustee,  is 
registered  as  proprietor  of  any  land,  and  shall  refuse,  or,  after  tender  of  a 
transfer,  unnecesparily  delay  to  transfer  such  land  to  the  devisee,  next  of 
kin,  heir-at-law,  or  other  person  entitled  thereto,  the  person  claiming  to  be 
entitled  to  the  land  may,  by  motion  or  summons  before  the  Court,  apply  for 
an  order  that  the  executor,  administrator,  or  Public  Trustee  shall  transfer 
the  said  land  to  him. 

182.  The  Court  may  either  refuse  such  application,  with  or  without 
costs,  to  be  paid  by  the  applicant,  or  may  make  an  order  for  the  transfer,  and 
may  direct  the  transferor  personally  to  pay  all  the  costs  of  such  application 
and  any  damages  the  person  aggrievea  may  have  sustained,  or  may  order 
such  costs  to  be  paid  out  of  the  estate  of  the  deceased  registered  proprietor, 
or  in  such  other  manner  as  the  Court  may  think  proper. 

d^de*que8-  183.  The  Court  may,  on  any  such  application,  decide  on  questions 
tions  of  title,  relating  to  the  title  of  any  person  party  to  the  application  or  proceeding, 
and  generally  may  decide  any  question  that  it  may  De  necessary  or  expedient 
to  decide  for  the  purpose  oi  ordering  the  laijd  to  be  transferred,  or  may 
direct  an  action  to  be  brought  or  an  issue  to  be  tried  in  which  the  rights  of 
the  parties  may  be  decided,  or  any  question  of  law  settled. 

184.  Whenever  any  registered  proprietor  of  land  under  the  provisions 
of  this  Act  shall  appear  to  the  Court  to  be  a  trustee  of  such  land  within  the 
intent  and  meaning  of  "  The  Trustee  Act,  1855,"  or  otherwise,  and  any 
order  shall  be  made  by  the  Court  vesting  such  land  in  any  other  person,  the 
Begistrar- General  shall,  on  being  served  with  an  office  copy  of  such  order, 
enter  in  the  Eegister  Book  and  on  the  duplicate  certificate,  or  other  instru- 
ment of  title  to  the  land,  the  date  of  the  order,  the  date  and  hour  of  its 
production  to  him,  and  the  name,  residence,  and  description  of  the  person 
m  whom  the  order  shall  purport  to  vest  the  said  land  ;  and,  upon  such  entry 
in  the  Eegister  Book,  such  person  shall  be  the  registered  proprietor  of  the 
land  ;  and  unless  and  until  such  entry  in  the  Eegister  Book  shall  be  made, 
the  order  shall  have  no  effect  or  operation  in  transferring  or  otherwise 
vesting  the  land. 

185.  Every  trustee  who  shall  be  registered  as  proprietor  of  any  land, 
shall,  on  being  indemnified,  be  bound  to  allow  his  name  to  be  used  by  any 
beneficiary,  or  person  claiming  an  estate  or  interest  in  the  land,  as  plaintiff 
or  defendant  in  any  action  for  recovery  of  possession  of  the  land  or  any 
part  thereof.  And,  in  case  there  shall  be  any  dispute  as  to  the  sufficiency 
of  any  indemnity,  the  same  shall  be  decided  by  the  Master  of  the  Court. 
(Be  Xerr,  6 ;  Oahden  v.  QMa,  7  ;  Oriffin  v.  Dtmn,  8 ;  Louch  v.  Ball,  9 ; 
Fotheringham  v.  ArcJier,  10  ;  8lach  v.  Downton,  11.  N.  110;  T.  62-113 ;  Q. 
61-81,  61-126.) 

froS^SSi.  ^^®*  "^^  person  contracting  or  dealing  with,  or  taking  or  proposing  to 

tered  pro-'  take  a  transfer  or  other  instrument  from  the  registered  proprietor  of  any 
gbJSfeSed  estate  or  interest  in  land,  shall  be  required,  or  in  any  manner  concerned  to 
by  notice  inquire  into  or  ascertain  the  circumstances  under,  or  the  consideration  for, 
which  such  registered  proprietor  or  any  previous  registered  proprietor  of 
such  estate  or  interest  is  or  was  registered,  or  to  see  to  the  application  of 
the  purchase-money,  nor  be  affected  by  notice  direct  or  constructive  of  any 
trust  or  unregistered  interest,  any  law  or  equity  to  the  contrary  notwith- 
standing. 
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187*  Tlie  last  preceding  section  shall  not  protect  any  person  who  has  Except  in 
acted  fraudulently  or  been  a  party  to  fraud,  but  the  contracting,  or  dealing,  o»^of  fr»^ 
or  taking,  or  proposing  to  take  a  transfer  or  other  instrument  as  aforesaid 
with  actual  knowledge  of  any  trust,  charge,  or  unregistered  instrument, 
shall  not  of  itself  be  imputed  as  fraud.  {National  Bank  y.  National  Mortgage 
and  Agency  Company,  12  ;  Biggi  v.  Waterhowe,  58  ;  Colonial  Bank  y.  Pie, 
107.    N.  130  ;  Z.  200  ;  Q.  61,  126,  142  ;  V.  66-153.) 

188.  Upon  the  death  of  any  person  registered  together  with  any  other  Jf^jjjlj^^r*" 
person  as  joint  proprietor  of  any  estate  or  interest  in  land,  or  when  the  life  of  joint  pro. 
estate  in  respect  of  which  any  certificate  has  been  issued  has  determined,  5f5p^S2;ider 
and  the  registered  estate  next  in  remainder  or  reversion  has  become  vested  man  entiued 
in  possession,  or  the  person  to  whom  such  certificate  for  a  life  estate  has  ^otaw^o^ 
been  issued  has  become  entitled  to  the  land  for  an  estate  in  fee-simple  in 
possession,  the  Eegistrar- General  shall,  upon  the  application  of  the  person 
entitled,  and  upon  proof  to  his  satisfaction  of  any  such  occurrence  as 
aforesaid,  make  an  entry  thereof  in  the  Eegister  Book,  and  thereupon  such 
person  shall  be  the  registered  proprietor  of  the  estate  or  interest  to  which 
ne  is  entitled,  as  if  the  same  had  been  transferred  to  him.      {Miller  v. 
/Stewart,  172.  N.  87, 88 ;  Z.  18  ;  Q.  61-36  ;  T.  62-89,  86-216  ;  V.  66-4f4,  54.) 

189  The  Eegistrar- General  upon  the  production  of  an  oflBcial  certi-  J^^f^®/ 
ficate,  or  other  sufficient  proof  of  the  marriage  of  a  female  registered  prietor^o^be 
projjrietor,  shall  enter  on  the  Eegister  Book  and  also  upon  the  duplicate  the^Sfgistor 
certificate,  or  other  instrument  evidencing  her  title,  when  produced  to  him  Book  and 
for  that  purpose,  the  name  and  description  of  her  husband,  the  date  and  SSTi^Sra' 
place  of  the  marriage,  and  the  time  of  making  such  entry.  (Ux  parte  Folk,  ment  of  title 
170 ;  re  Pykett,  171.    N.  77  ;  Z.  165  ;  Q.  61-87  ;  T.  67-78;  V.  66-108.) 

190.  The  husband  of  any  female  registered  proprietor  shall,  unless  HoBband 
she  holds  the  land  estate  or  interest  for  her  separate  use,  or  the  same  is  her  ^g^rad  as 
separate  property,  be  entitled  to  be  registered  as  co-proprietor  in  right  of  co:pro- 
his  wife  ;  and  the  Eegistrar-Q^neral  shall,  upon  application  to  that  effect,  ^"® 
and  upon  production  of  the  duplicate  cert^cate,  or  other  instrument  of  title, 
comply  with  such  application  ;  and  upon  the  husband  being  so  registered, 
he  shall  be  seized  of  and  entitled  to  the  same  estate  and  interest  in  the  said 
land  as  he  would  have  been  had  such  lands  not  been  under  the  provisions 
of  this  Act,  and  until  such  registration  the  wife  shall,  for  the  purpose 
of  this  Act,  be  deemed  to  be  the  sole  proprietor  for  her  separate  use. 

PART  XVI. 

Caveats. 

191*  Any  settlor  of  land  or  beneficiary  claiming  under  a  will  or  Caveats 
settlement,  or  any  person  claiming  to  be  interested  at  law  or  in  equity, 
whether  under  an  agreement,  or  under  an  unregistered  instrument,  or  other- 
wise howsoever  in  any  land,  may  lodge  a  caveat  with  the  Eegistrar-Gteneral 
forbidding  the  registration  of  any  dealing  with  such  land,  either  absolutely 
or  unless  such  dealing  shall  be  expressed  to  be  subject  to  the  claim  of  the 
caveator,  or  to  any  conditions  conformable  to  law  expressed  therein  : — 

(i)  A  caveat  may  be  in  the  form  or  to  the  eff'ect  of  the  Twelfth  Form  of 
Schedule  hereto,  and  shall  be  under  the  hand  and  verified  by  the  ^^**^ 
declaration  of  the  caveator  or  his  agent,  and  shall  contain  an  "^^^ 
address  within  the  city  of  Adelaide  to  which  notices  may  be  sent 
or  at  which  proceedings  may  be  served  : 
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B«gi8tr«r-  (n)  TJpon  the  receipt  of  a  caveat  the  Begistrar-G^eneral  shall  make  a 

SSkSmeSo-  memorandum  thereon  of  the  date  and  hour  of  the  receipt.thereof, 

nadum  of  and  shall  enter  a  memorandum  thereof  in  the  Register  Book,  and 

'^^*^^  shall  forthwith  send  a  notice  of  such  caveat  through  the  post 

office  to  the  person  against  whose  title  such  caveat  shall  have  been 
lodged,  diredied  to  his  address  appearing  in  the  Register  Book  : 

ro^iaur  (^  ®^  ^^^  *®  ^^^  cavcat  shall  remain  in  force  the  Registrar-General 

dMdmgs  shall  not,  contrary  to  the  requirements  thereof,  register  any  deal- 

m^mT^  to  jQg,  y^^Yi  the  land  in  respect  of  which  such  caveat  shall  have  been 

lodged  : 

SSMt^d  ^^^  '^^  registered  proprietor  or  any  other  person  claiming  estate  or 

Bujsnm-  interest  in  the  land,  may  by  summons,  call  upon  any  caveator 

including  the  Registrar-General,  to  attend  before  the  Court  to 
show  cause  why  the  caveat  should  not  be  removed  ;  and  the  Court 
may,  upon  proof  that  the  caveator  has  been  summoned,  and  upon 
sucn  evidence  as  the  Court  may  require,  make  such  order  in  the 
premises,  either  err  parte  or  otherwise,  as  shall  seem  just.  (Sodding- 
ton  V.  SackeU,  72.  Z.  66-117  ;  T.  62-88.) 
mlTwiyto  ^^^  "^^^  caveatee  may,  except  when  the  caveat  is  lodged  by  a  settlor, 
hftTo  cftToat  or  by  a  beneficiary  under  a  will  or  settiement,  or  by  the  Registrar- 

"^^^•^  General  under  rart  XX.  of  this  Act,  make  application  in  writing 

to  the  Registrar-General  to  remove  the  caveat,  and  shall  in  sucn 
application  give  an  address  in  Adelaide  to  which  notices  or  pro- 
ceedings reUting  to  the  caveat  may  be  sent,  and  the  Registrar- 
General  shall  thereupon  give  twenty-one  days*  notice  in  writing  to 
the  caveator,  requiring  that  the  caveat  be  withdrawn  : 
JJ^g^'  ^  (vi)  The  Registrar-General  shall,  after  the  lapse  of  twenty-one  davs 
diTChArfi^g  from  the  posting  of  such  notice  to  the  address  mentioned  in  the 

^•^••*  caveat,  or  of  such  extended  time  as  may  be  ordered  by  the  Court 

remove  the  caveat  from  the  Register  Book  by  entering  therein  a 
memorandum  that  the  same  is  discharged.     {JEa  parte  Pennington, 
64 ;  re  Ohas,   Williameon,  65 ;  re  Twnier,  66 ;  re  Sayton  ex  parte 
Dibbi,  67 ;  re  Davis  Jonee,  68.     Z.  86-75 ;  Q.  77-38 ;  V.  144.) 
CftTMtor  (vn)  The  caveator  mav  appljr  to  the  Court,  by  motion  or  summons,  for 

cll^i^t^  an  order  to  extend  the  time  beyond  the  twenty-one  days  mentioned 

S^d^time  ^^  ^^^'^  notice,  and  notice  of  such  motion  or  such  summons  may  be 

served  at  the  address  given  in  the  application  of  the  caveatee ;  and 
the  Court  may,  upon  proof  of  the  service  of  such  notice  of  motion 
or  summons,  and  upon  such  evidence  as  the  Court  may  require, 
make  such  order  in  the  premises,  either  ex  parte  or  otherwise,  as 
shall  seem  just. 
M»y  with.  (vni)  Any  caveator  may,  by  notice  in  writing  to  the  Registrar- General 

draw  o»Te»t  withdraw  his  caveat  at  any  time ;  but  the  Court  may,  notwithstanding 

SS*?  '^-  ^^^'^  withdrawal,  order  payment  by  the  caveator  to  the  caveatee  or 

meDfc'o^ooats  Other  porsou  interested  of  any  costs  incurred  by  the  caveatee  prior 

to  the  receipt  by  him  of  notice  in  writing  of  the  withdrawal  of  the 
caveat.  (Sharpe  v.  Radley^  3 ;  Coker  v.  I^ence^  5  ;  Msher  v.  Stewartp 
44 ;  Bank  of  Victoria  v.  Bawlingi,  52  ;  re  Twrner,  66  ;  re  Oraig,  76; 
Watton  V.  Watson,  93 ;  Campbell  v.  Jarrett,  96,  142 ;  re  FeamUw,  97  ; 
Mall  V.  Hall,  98  ;  Kearton  v.  Bichardson,  125;  Aihlevy.  Oook,  187, 
160;  Qrey  v.  Watson,  152 ;  Wilson  v.  King,  166 ;  MiUer  v.  Stewart^ 
172 ;  Shackell  v.  Lindsay,  174.) 
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(re)  An  entry  shall  be  made  hj  the  Eegistrar-General  in  the  Eegister  Entry  to  be 
Book  of  any  order  made  by  the  Court  relating  to  any  caveat,  or  of  ™*^* 
the  withdrawal,  lapse,  or  removal  of  any  caveat. 

(i)  Any  caveator  other  than  the  Eegistrar-Gteneral  who  shall  have  5?^"*3to 
lodged  or  refused  or  neglected  to  withdraw  any  caveat  wrongfully  entSJ  order 
and  without  reasonable  cause,  shall  be  liable  to  make  compensation  of  Court 
to  any  person  who  may  have  sustained  damage  thereby,  and  OftTantor, 
such  compensation  may  be  recovered  by  action.     Provided  that,  if  r^J^. 
proceedin£:s  shall  have  been  taken  in  the  Court  by  the  caveatee  or  Geueni, 


proceedings  shall  have  been  taken  in  the  Court  by  i 

other  person  interested,  the  amount  of  such  compensation  may  be  ^e 


liable  to 
oom- 


assessed  by  the  Court  acting  in  the  same  proceedings ;  or  the  Court  pen^tion 
may  direct  an  action  to  be  brought  to  ascertain  and  recover  such 
amount.  (Be  Kennedy,  23  ;  re  NeUon  Bros,,  36 ;  Bonnin  v.  Andrew*, 
85 ;  Droop  v.  Colonial  Bank,  122 ;  Kissling  v.  MitcheUon^  123. 
See  note  to  See.  44,  ante,    N.  109  ;  V.  69-12.) 

(xi)  It  shall  not  be  lawful  for  any  caveator  other  than  the  Eegistrar-  Nottoiodgo 
General,  (ft  for  any  one  acting  on  behalf  of  such  caveator,  to  lodge  SjSirwith. 
a  further  caveat  relating  to  the  same  matter  without  the  leave  of  oat  leare 
the  Court.     (N.  81 ;  Q.  61-98,  77-30.) 

(xii)  Where  any  caveat  lodged  by  the  Eegistrar-General  shall  beconrtmaj 
removed  by  the  Court,  such  Court  may  order  the  costs  sustained  ^  ^JJ^by 
by  the  person  at  whose  instance  such  caveat  was  removed  to  be  Begistrar. 
paid  out  of  the  estate  on  behalf  of  which  such  caveat  was  entered,  ^o^by 

Court 

PART  XVII. 

Ejbctmekt. 

192,  Any  of  the  following  persons,  in  the  following  sections  called  sammons  to 
"  the  claimant,"  may  cause  any  person  in  possession  of  land  under  the  ^jjj^^n 
provisions  of  this  Act  to  be  summoned  to  appear  before  a  Judge  in  chambers 

to  sho^  cause  why  the  person  summoned  should  not  give  up  possession  to 
the  claimant.  {Feathentone  v.  Hanlon,  4  ;  Slack  v.  Doumton,  11 ;  Pannan 
V.  Pannan,  16 ;  re  Sellare,  82 ;  Coleman  Sf  Clark  v.  Biria^  46 ;  Sandert  v. 
Wadham,  88 ;  Jonee  v.  Sellick,  78 ;  Kirkham  v.  Julien,  109 ;  Dyke  v.  Elliott, 
183 ;  Finnoran  v.  Weir,  136 ;  Wilkinson  v.  Brown,  121 ;  Kearton  v.  Biehard- 
son,  126  ;  Colonial  Bank  v.  Bahhage,  126 ;  Wadham  v.  Buttle,  155 ;  BuckettY, 
Kkobbe,  167, 168  ;  Delaney  v.  Sandhurst  Building  Society ^  179  ;  Colonial  Bank 
V.  Boache,  187.) 

(i)  The  registered  proprietor  of  a  freehold  estate  in  possession : 

(n)  Any  registered  mortgagee  or  encumbrancee  where  the  person  in 
possession  is  a  mortgagor  or  encumbrancer  in  default,  or  a  person 
claiming  under  such  mortgagor  or  encumbrancer : 

(m)  Any  lessor  with  power  to  re-enter  where  the  rent  is  in  arrear  for 
three  months,  whether  there  be  or  be  not  sufficient  distress  found  on 
the  premises  to  countervail  such  rent,  and  whether  or  not  any 
previous  demand  shall  have  been  made  for  the  rent : 

(rv)  Any  lessor  where  a  legal  notice  to  quit  has  been  given,  or  the 
lease  become  forfeited,  or  the  term  of  the  lease  has  expired. 

193.  The  summons  shall  contain  a  description  of  the  land,  and  shall  sammons  to 
require  the  person  summoned  to  appear  at  the  Judge's  chambers  on  a  day  J^JJ^tjon 
not  earlier  tnan  sixteen  days  after  the  service  of  the  summons,  and  there-  of  imS 
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upon,  or  BO  eoon  thereafter  as  a  Judge  shall  be  in  attendance,  the  same  shall 
come  on  to  be  heard.  The  summons  shall  be  served  in  the  same  manner  as  a 
writ  of  summons  in  an  action  for  the  recovery  of  possession  of  land  in  the 
Supreme  Court.  (Equitable  Building  Society  v.  Boss^  140;  Wadham  y. 
Buttle  and  others^  155.) 

194.  If,  on  the  hearing  of  the  summons,  the  person  summoned  do  not 
nuj^rder  appear,  then  upon  proof  of  the  service  of  the  summons,  and  of  the  claimant's 
poMMri^    ^^^^®»  ^^  ^^  *^®  production  of  a  consent  to  an  order  by  the  person  summoned, 

the  Judge  may  order  immediate  possession  to  be  given  to  the  claimant. 
Judge  195.  If  the  person  summoned  shall  appear,  the  Judge  shall  hear  the 

J^g^^J]^  summons,  and  may  make  such  order  thereon  and  impose  such  terms  as  he  may 
with  oorts,  think  fit.  Provided  that  in  the  case  of  a  lessor  against  a  lessee,  if  the  lessee 
*®*  before  or  at  the  hearing  pay  or  tender  all  rent  due,  and  all  costs  incurred 

by  the  lessor,  the  Judge  may  dismiss  the  summons. 
Dismiaaai  VdQ.  The  dismissal  of  any  such  summons  shall  not  prejudice  the  right 

of  "jamoM  of  the  claimant  to  take  any  other  proceedings  against  the  person  summoned 
dfoe  o^r  °'  to  which  he  may  be  entitled. 

"*  **  197.  Every  order  for  possession  under  this  part  of  this  Act  shall  have 

OTde?for  *^®  effect  of,  and  may  be  enforced  in,  the  same  manner  as  a  judgment  in  the 
poBMssion    Court  for  the  recovery  of  possession  of  land. 

Writ  of  198,  Any  claimant  having  obtained  an  order  for  possession  under  the 

*^*^*/'»<*»*  provisions  hereof,  shall  be  entitled  to  enter  and  take  possession  of  the  land 
SmISST*^  mentioned  in  the  order,  without  issuing  a  writ  of  habere  facias  if  there  shall 
**^  be  no  person  in  actual  possession  of  the  land,  or  if  the  person  in  possession 

shall  voluntarily  give  up  possession  to  the  claimant. 
Exiting  199.  Nothing  hereinbefore  contained  shall  repeal,  affect,  or  abridge 

MMlwTod     *^y  remedies  to  which  a  claimant  is  otherwise  entitled.    (JBecUh  v.  Anderson^ 

192.     V.  66-12.) 

Local  Court         200<  Local  Courts  of  Full  Jurisdiction  shall  have  jurisdiction  to  try 

^ply^to^tWi  ^tions  of  ejectment  in  respect  of  land  under  the  provisions  of  this  Act,  and 

Act  other  actions  in  respect  of  such  land  in  the  same  manner  as  though  the 

words  "The  Eeal  Property  Act,  1886,"  were  substituted  for  the  words 

"  The  Real  Property  Act,  1860,"  in  the  "  Local  Court  Act,  1861,"  or  in  any 

Act  amending  or  repealing  the  same. 

PART    XVIIL 

The  Assubancb  Fitnd. 

Contribn-  201.  Upou  the  first  bringing  of  land  under  the  provisions  of  this  Act, 

i€v?ed  for     Consequent  upon  the  application  of  the  owner  as  hereinbefore  provided,  and 

Msoranoe  of  and  also  upou  the  registration  of  the  title  to  an  estate  of  freehold  in  land 

derived  through  transmission  in  consequence  of  the  death  of  a  registered 

proprietor,  there  shall  be  paid  to  the  Registrar- General  the  sum  specified  in 

Fij^         that  behalf  in  the  First  Schedule  hereto,  and  the  value  of  the  land  shall  be 

®      ascertained  by  the  declaration  of  the  applicant :  Provided  that  the  Eegistrar- 

G^era^   General  may,  if  he  shall  not  be  satisned  as  to  the  correctness  of  the  value 

requiro  ^?  SO  declared,  require  the  applicant  to  produce  a  certificate  of  such  value  under 

T^Si**  ^'     *^®  hnxidi  of  a  sworn  valuator,  which  certificate  shall  be  received  as  conclusive 

evidence  of  the  value   for   the  purpose   aforesaid.       {Be   Thompson  and 

ChippSy  70 ;  re  Fearnley,  97  ;    re  Wm,   Wadham^    114 ;    ex  parte  Davies 

and  Inman,  208  ;  re  Williamson,  209 ;  ex  parte  Vincent,  210 ;   ex  parte  The 

Metropolitan  Building  Society,  211.) 
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202.  All  sums  of  money  received  as  aforesaid  shall  be  paid  to  the  Assnranoe 
Treasurer,  for  the  public  uses  of  the  said  province.  ^^  pubKo 

203-  Any  person  deprived  of  land  in  consequence  of  fraud,  or  through  p^ty 
the  bringing  of  such  land  under  the  provisions  of  this  Act,  or  of  any  Act  ^^"^  °' 
hereby  repealed,  or  by  the  registration  of  any  other  person  as  proprietor  of  suef^oom- 
such  land,  or  in  consequence  of  any  error,  omission  or  misdescription  in  any  p«"**>o** 
certificate,  or  in  any  entry  or  memorial  in  the  Register  Book,  may  bring  and 
prosecute  an  action  at  law  for  the  recovery  of  compensation  against  the 
person  upon  whose  application  such  land  was  brought  under  the  provisions 
of  this  Act,  or  of  any  Act  hereby  repealed,  or  such  erroneous  registration 
was  made,  or  who  acquired  title  to  the  land  through  such  fraud,  error, 
omission,  or  misdescription.    (Biggs  v.  Wat^rhouse,  58.    N.  117  ;  T.  62-125 ; 
V.  66.M4.) 

204.  Except  in  the  case  of  fraud,  or  of  error   occasioned   bv  any  Eionera- 
omission,  misrepresentation,  or  misdescription  in  the  application  of  such  priitor^iSer 
person  to  bring  the  land  under  the  provisions  of  this  Act,  or  of  any  of  the  ^JJufgjp**''^ 
Acts  hereby  repealed,  or  to  be  registered  as  p.oprietor  of  such  land,  or  in  JnccrttdT^ 
any  instrument  executed  by  him,  such  person  shall,  upon  a  transfer  of  such  ^"" 
land,  hona  fide  for  value,  cease  to   be  liable   for    the    payment    of    any 
compensation  which  but  for  such  transfer  might  have  been  recovered  from 

him  under  the  provisions  herein  contained. 

205.  In  any  such  case  of  cesser  of  liability,  and  also  in  any  case  where  Proceedingt 
the  person  agamst  whom  such  action  for  compensation  is  permitted  to  be  SSSstrar- 
brought  as  aforesaid  shall  be  dead,  or  shall  have  been  adjudged  insolvent  or  General,  m 
made  a  statutory  assignment,  or  cannot  be  found  within  the  jurisdiction  of  defendant 
the  Court,  it  it  shall  be  lawful  to  take  proceedings  against  the  Registrar- 
General,  as  nominal  defendant,  as  hereinafter  provided,  for  the  purpose  of 
recovering  the  amount  of  compensation  and  costs  from  the  Assurance  Fund. 

206.  In  any  case  where  compensation  shall  be  awarded  against  any  when  com. 
person  other  than  the  Registrar- General,  and  the  SherifE  or  bailiff  shall  SSSJ3S3"in 
make  a  return  of  nulla  hona  or  of  no  effects^  or  shall  certify  that  the  full  ^^'^  b°e 
amount  awarded  with    costs,  cannot  be  recovered,  the  Treasurer,   upon  reoorered 
receipt  of  a  certificate  under  the  hand  of  the  Master  or  Clerk  of  the  Court  I^YiUbic 
before  which  the  action  was  tried,  of  the  amount  remaining  unsatisfied,  and 

of  a  warrant  under  the  hand  of  the  Governor  countersigned  by  the  Chief 
Secretary,  shall  pay  the  amount  of  such  compensation  and  costs  or  the 
unsatisfied  balance  thereof,  as  the  case  may  be,  and  charge  the  same  to  the 
account  of  the  Assurance  Fund.  {Bonninv,  Andrewt,  85.  N.  116,  124; 
Z.  53 ;  Q.  77-47  ;  T.  62-183  ;  V.  66-151.) 

207.  Nothing  in  this  Act  contained  shall  leave  subject  to  action  for  Porchasen, 
recovery  of  compensation  as  aforesaid,  or  to  action  for  recovery  of  possession  t^i^^ 
of  land,  or  to  deprivation  of  the  estate  or  interest  in  respect  of  which  he  is 
registered  as  proprietor,  any  transferee,  mortgagee,  or  encumbrancee,  or 
lessee,  hona  fide  for  valuable  consideration  of  land  on  the  ground  that  the 
proprietor,  through  or  under  whom  he  claims,  or  any  previous  proprietor  has    • 
been  registered  as  proprietor  through  fraud  or  error,  whether  such  fraud  or 

error  shall  consist  m  wrong  description  of  boundaries,  or  parcels,  or  other- 
wise howsoever.  {Mudgway  v.  Davy  and  Buick,  1  ;  Featherstone  v.  Hnnlon, 
4 ;  Colonial  Bank  v.  Pie,  107 ;  Uassett  v.  Colonial  Bank,  173  ;  Main  v. 
BoherUon,  191.    N.  118  ;  V.  66-145.) 
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208.  Any  person  sustaining  loss  or  damage  through  any  omission, 
mistake,  or  misfeasance  of  the  Registrar- G-eneral  or  any  of  his  officers  or 
clerks  in  the  execution  of  their  respective  duties  under  the  provisions  of  this 
Act,  or  of  any  Act  hereby  repealed,  and  any  person  deprived  of  any  land 
through  the  bringing  of  the  same  under  the  provisions  ot  this  Act,  or  of  any 
Act  hereby  repealed,  or  by  the  registration  of  any  other  person  as  proprietor 
of  such  land,  or  by  any  error,  omission,  or  misdescription  in  any  certificate, 
or  in  any  entry  or  memorial  in  the  Begister  Book,  and  who  by  the  provisions 
of  this  Act  is  barred  from  bringing  an  action  for  the  recovery  of  such  land, 
may,  in  any  case  in  which  the  remedy  by  action  for  recovery  of  compensa- 
tion as  hereinbefore  provided  is  banned,  or  inapplicable,  institute  proceedings 
against  the  Eegistrar- General,  as  nominal  defendant,  for  recovery  of 
compensation  as  hereinafter  provided,  but  notice  in  writing  of  the  intention 
to  institute  such  proceedings,  and  of  the  cause  thereof,  shall  be  served  upon 
the  Attorney-Q-eneral  and  upon  the  Eegistrar- General  one  month  at  least 
before  the  commencement  of  such  proceedings.  (Z.  180;  Q.  61-128;  V. 
66-147.) 

209.  In  estimating  the  compensation  for  any  deprivation  or  loss  under 
this  part  of  this  Act,  the  value  of  all  buildings  and  other  improvements 
erected  or  made  subsequently  to  such  deprivation  or  loss,  and  with  notice 
thereof  shall  be  excluded. 

210.  Any  person  sustaining  loss  or  damage  in  any  case  in  which  he 
shall  be  entitled  to  institute  proceedings  to  recover  compensation  against 
the  Registrar- General  as  nominal  defendant,  may,  before  commencing  sach 
proceedings,  make  application  in  writing  to  the  Registrar- General,  for 
compensation,  and  such  application  shall  be  supported  by  affidavit  or 
declaration.  If  the  Registrar- General  admits  the  claim,  or  any  part  thereof, 
and  certifies  accordingly,  the  Governor  may,  if  he  shall  think  fit,  issue  a 
warrant  to  the  Treasurer  for  payment  of  the  amount  so  certified  out  of  the 
Assurance  Fund.     {Bonnin  v.  Andrews^  85.) 

211.  The  Assurance  Fund  shall  not  under  any  circumstances  be  liable 
for  compensation  for  loss,  damage,  or  deprivation  occasioned  \>j  any  breach 
by  a  registered  proprietor  of  any  trust,  whether  express,  implied,  or  con- 
structive, or  by  the  improper  exercise  of  any  power  of  sale  expressed  or 
implied  in  any  mortgage  or  encumbrance.     (Z.  185.) 

212.  The  Assurance  Fund  shall  not  be  liable  for  compensation  for  loss, 
damage,  or  deprivation  occasioned  by  any  land  being  included  in  the  same 
certificate  with  other  land,  through  misdescription  of  boundaries  or  parcels, 
unless  it  shall  appear  that  no  person  is  liable  or  that  the  person  liable  for 
compensation  is  dead,  or  cannot  be  found  within  the  jurisdiction  of  the 
Court,  or  has  been  adjudged  insolvent,  or  has  made  a  statutory  assignment, 
or  the  Sheriff  or  bailiff  shall  certify  that  such  person  is  unable  to  pay  the 
full  amount  and  costs  awarded  in  any  action  for  recovery  of  such  compensa- 
tion ;  and  in  the  last-mentioned  case  the  said  fund  shall  be  liable  for  such 
amount  only  as  the  Sheriff  or  bailiff  shall  fail  to  recover  from  such  person. 

213.  All  proceediugs  against  the  Registrar-General  as  nominal  defen- 
dant, for  the  purpose  of  obtaining  compensation  from  the  Assurance  Fund, 
shall  be  instituted  and  carried  on  in  the  following  manner  : — 

(i)  The  claimant  shall  apply  to  the  Court  upon  affidavit  for  a  rule  or 
summons  calling  upon  the  Registrar-General,  as  nominal  defendant, 
to  show  cause  why  compensation  should  not  be  paid  out  of  the 


Digitized  by  VjOOQIC 


SOUTH    AFSTBAUAN    EEAL    PBOPEETY    ACT.       219 

Assurance  Encd  to  the  claimant ;  and  tbe  Court  may  grant  a  rule 
or  summons  accordingly,  and  such  rule  or  summons  shall  be 
returnable  not  less  than  seven  days  after  service  thereof,  on  the 
Eegistrar-General : 

(ii)  The  Eegistrar-General  may  show  cause  against  such  rule  or  g^^rai^^y 
summons,  and  the  Court  may  thereupon,  or  if  no  cause  be  shown,  show  cause 
upon  proof  of  service  of  the  rule  or  summons,  make  absolute  or 
discharge  the  same,  or  make  such  order  as  the  circumstances  shall 
require,  with  or  without  costs  ;  or  may,  if  satisfied  that  other 
persons  should  be  represented  on  the  rule  or  summons,  require  such 
persons  to  be  served  with  notice  thereof,  and  for  that  purpose 
adjourn  the  consideration  of  the  rule  or  summons  : 

(ill)  The  Court  may  direct  any  question  of  fact  to  be  decided  before  Coort  m»y 
the  said  Court,  and  either  with  or  without  a  jury,  and  for  that  ^orofl!^' 
purpose  mav  direct  an  issue  to  be  tried  wherein  the  claimant  shall  to  ^  tne^ 
be  plaintiff,  and  the  Eegistrar-General  and  such  person  or  persons 
(if  any)  as  the  Court  shall  direct,  shall  be  defendant  or  defendants, 
and  the  Court  shall  direct  when  and  where  the  trial  of  such  issue 
shall  take  place  ;  and  may  adiourn  the  further  consideration  of  the 
rule  or  summons  until  after  the  trial  of  the  issue.     (^8ee  note  to  Sec, 
189,  ante,) 

(iv)  The  Court  may  also  direct  the  parties  to  the  proceedings  or  issue  Couh  may 
to  produce  on  oath  all  deeds,  books,  papers,  and  writings  in  their  alS^tfoS'iJf 
custody  or  power,  before  the  Court  or  the  Master,  on  a  day  to  be  p»p«» 
named  by  the  Court,  and  each  party  shall  have  liberty  to  inspect 
the  same,  and  take  copies  thereof,  at  his  own  expense  ;  and  such 
of  them  as  either  party  shall  give  notice  to  have  produced  at  the 
trial  shall  be  produced  accordingly  ; 

(v)  The  issue  (if  any)  may  be  in  the  following  form,  or  in  such  other  Form  o 
form  as  the  Court  shall  approve : —  ""^^ 

In  the  Supreme  Court, 

The  day  of  in  the  year  of  our  Lord,  18 

South  Australia  1  Whereas  A.  B.  affirms,  and  C.  D.  denies  [here 
to  toity  )  state  the  questions  of  fact  to  he  tried]  and 

it  has  been  ordered  by  His  Honor  Mr  Justice  according  to 

"  The  Eeal  Property  Act,  1886,"  that  the  said  questions  shall  be 
tried  by  a  Jury  :  Therefore  let  the  same  be  tried  accordingly.  And 
in  case  the  piurties  differ  upon  the  questions  of  fact  to  be  tried,  the 
Court  may  either  settle  the  same  or  refer  them  to  the  Master  : 

(vi)  After  the  trial  of  the  issue  the  Court  may,  upon  further  considera-  Court  may 
tion  of  the  rule  or  summons,  make  such  order,  either  with  or  with-  S?er  Safof 
out  costs,  as  the  circumstances  shall  require :  "«°® 

(vn)  Every  order  of  the  Court  on  such  rule  or  summons  shall  have  the  Effect  of 
effect    of    a  judgment  of   the  Court  in  an  action.      (Bonnin  v.  ^ 
Andrews,  85.) 

(viii)  The  Treasurer  shall,  on  the  production  of  any  such  order  directing  Treasurer  to 
payment  of  compensation  with  or  without  costs  out  of  the  Assurance  H^oa^' 
Fund,  pay  the  same  accordingly. 
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214.  Any  person  deprived  of  any  land  in  consequence  of  any  such  land 
having  been  included  in  two  or  more  grants  from  the  Crown,  may  commence 
and  prosecute  proceedings  for  the  recovery  of  damages  against  such  person 
as  the  Governor  may  appoint  as  nominal  defendant,  in  manner  provided  for 
by  Act  No.  6  of  1853,  or  by  any  other  Act  for  enforcing  pecuniary  claims 
against  Her  Majesty,  her  heirs  and  successors,  and  in  every  such  case  the 
Assurance  Fund  shall  not  be  liable  for  compensation.  {Ea  parte  Mlwm, 
48 ;  Moyle  v.  Gibbs,  49.     Z.  2-30, 186 ;  T.  86-9 ;  V.  66-59.) 

215.  No  application  to  the  Eegistrar- Genera]  nor  action  or  proceeding 
for  compensation  for  or  by  reason  of  any  deprivation,  loss,  or  damage 
occasioned  or  sustained  as  aforesaid,  shall  be  made,  brought,  or  taken, 
except  within  the  period  of  twenty  years  from  the  time  when  the  right  to 
make  such  application  or  bring  or  take  such  action  or  proceeding  first  accrued. 
{Mudgway  v.  Davy  and  Buick,  1 ;  Featherstone  v.  Hanlon^  4 ;  re  0* Briefly  34 ; 
re  Knapman,  41 ;  Moyle  v.  Oibbs,  49.     N.  122  ;  T.  62-180.) 

216»  If  it  shall  appear  to  the  satisfaction  of  the  Court  by  which  or 
before  whom  such  action  or  proceeding  shall  be  adjudicated  upon  that  the 
'  plaintilS  or  claimant  or  the  person  through  or  under  whom  he  claims  or 
derives  title,  had  actual  notice  of  the  fact  occasioning  the  deprivation,  loss, 
or  damage  complained  of,  and  wilfully  or  negligently  omitted  to  lodge  a 
caveat,  or  allowed  a  caveat  to  lapse,  or  otherwise  neglected  to  protect  him- 
self against  such  deprivation,  loss,  or  damage,  judgment  shall  be  given 
against  the  plaintiff  or  claimant  in  such  action  or  proceeding.  {Mudgtoay  v. 
Davy  Sf  Buick,  1 ;  Butler  v.  Saddle  Hill  Mining  Company,  163.    Z.  188  ) 

217.  Any  amount  paid  out  of  the  Assurance  Fund  in  consequence  of 
any  person  being  dead,  or  having  been  adjudged  insolvent,  or  having  made 
a  statutory  assignment,  or  in  consequence  of  its  not  being  possible  to  find 
any  person  within  the  jurisdiction  of  the  Court,  shall  be  aeemed  to  have 
been  paid  on  account  of  such  person. 

Moneys  paid         218.  Whenever  any  amount  has  been  paid  out  of  the  Ajssurance  Fund 

am^^m    ^°  account  of  any  person  who  shall  be  dead,  such  amount  may  be  recovered 

Fund  may  be  from  the  estate  of  such  person  by  action  against  his  personal  representatives, 

pecoTered     '^^  ^^le  name  of  the  Ee^istrar-General.     Whenever  any  such  amount  has 

been  so  paid  on  account  of  a  person  who  shall  have  been  adjudged  insolvent, 

or  made  a  statutory  assignment,  such  amount  shall  be  considered  to  be  a 

debt  provable  upon  the  estate  of  such  insolvent  or  assignor ;  and  a  certificate, 

signed  by  the  Treasurer,  certifying  the  fact  of  such  payment  out  of  the 

Assurance  Fund,  and  delivered  to  the  Official  Eeceiver  or  trustee,  shall  be 

sufficient  proof  of  such  debt.     {Moyle  v.   Oibbs,  49.     N.  123 ;  T.  62-132 ; 

V.  66-150.) 

Judgment  210.  Whenever  any  amount  has  been  paid  out  of  the  Assurance  Fund 

entered  bj  ou  accouot  of  any  pcrsou  who  cannot  be  found  within  the  jurisdiction  of 
olSSSffip  *^®  Court,  the  Court  may,  upon  the  application  of  the  Eegistrar- General, 
amount  paid  and  upou  production  of  a  certificate  signed  by  the  Treasurer  certifying  that 
""  -"""""•^^  ^jj^  amount  has  been  paid  in  satisfaction  of  an  order  on  proceedings  taken 
against  the  [Registrar- General  as  nominal  defendant,  allow  the  Begistrar- 
Oeneral  to  sign  judgment  against  such  person  forthwith  for  the  amount  so 
paid  out  of  the  Assurance  Fund,  together  with  the  costs  of  the  appbcation ; 
and  such  judgment  shall  be  final,  and  shall  have  the  effect  of  a  final  judg- 
ment in  an  ordinary  action,  and  execution  thereon  may  issue  immediately. 


Payments 
out  of 
Assuranoe 
Fund  to  be 
deemed 
made  on 
account  of 
certain  per- 
sons 


on  account 
of  absent 
persons 


Digitized  by  VjOOQIC 


SOUTH    AUSTRALIAN    EEAL    PEOPEBTl*    ACT.        221 


PART  XIX. 

Special  Powsbs  ajstd  Duties  of  Registbab-Gekebal. 
220.  The  Eegistrar-General  may  exercise  the  following  powers,  that  is  Powew 

»v Begistrw 

*J  General 

(1)  He  may  summon  the  proprietor  or  other  person  making  application  to  compel 
to  have  any  land  brought  under  the  provisions  of  this  Act,  or  the  JJ^^^^^^** 
proprietor,  or  mortgagee,  or  any  other  person  interested  in  any  ments  " 
land  in  respect  of  which  any  instrument,  transmission,  or  other 
dealing  is  about  to  be  registered,  issued  or  transacted,  to  produce 

any  document  of  title,  instrument  of  title,  or  other  instrument  in 
his  possession  or  under  his  control  afEecting  such  land,  or  the  title 
thereto,  and  to  appear  and  give  any  explanation  or  information 
respecting  such  land,  and  the  documents  and  instruments  of  title 
relating  thereto,  and  may  examine  any  such  person  in  respect  To  examine 
thereof ;  and  the  Registrar-General,  if  the  document,  instrument,  ^JJ^^^ 
explanation,  or  information  required  by  him  be  withheld,  and  the 
same  appear  to  him  material,  shall  not  be  bound  to  proceed  with 
the  bringing  of  such  land  under  the  provisions  of  this  Act,  or  with 
the  registration  or  issuing  of  such  instrument,  transmission,  or 
dealing  as  the  case  may  be.     (N.  78-5  ;  Q.  61-46,  95 ;  V.  66-126.) 

(2)  He  may  administer  oaths,  or,  in  lieu  of  administering  an  oath,  may  Toadminii. 
require  any  person  examined  by  him  to  make  and  subscribe  a**'*^**^ 
declaration  of  the  truth  of  the  statements  made  by  him  in  his 
examination.     (N.  11-3 ;  T.  62-11-3  ;  V.  66-70.) 

(8)  He  shall,  whenever  the  production  of  any  duplicate  certificate,  or  Totwmnon 
other  instrument  of  title  is  required,  for  the  purpose  of  entering  g«^"  ^^ 
or  making  on  the  same  any  memorial  or  entry  by  this  Act  directed  swaion  o?' 
to  be  entered  or  made  thereon,  or  for  the  purpose  of  cancelling  or  2S»trument 
correcting  the  same  under  the  provisions  of  tnis  Act,  summon  any 
proprietor,  mortgagee,  encumbrancee,  or  other  person  having  the 
possession,  custody,  or  control  thereof,  to  produce  the  same  for 
such  purpose,  and  such  proprietor,  mortgagee,  encumbrancee,  or 
other  person  shall  thereupon  produce  the  same  on  payment  of  a 
sum  01  One  Pound     Provided  that  he  may,  at  his  discretion,  before 
so  summoning  any  person,  require  evidence  that  such  person  has 
neglected  or  refused  to  produce  such  duplicate  instrument  on  being 
requested  so  to  do,  and  on  being  offered  a  reasonable  sum  for  bis 
expenses  of  production.      {Skarpe  v.  Hadley,  3  ;  Wiggins^  app.  v. 
Hammilly  reap,^  38  ;  ex  parte  Bighy^  77  ;  Campbell  v.  Jarrett,  96 ; 
Ashley  v.  Cook,  137  ;  HasseU  v.  Colonial  Bank,  138.) 

(4)  He  shall,  upon  such  evidence  as  shall  appear  to  him  sufficient  in  Toooneot 
that  behalf,  correct  errors  in  certificates,  or  in  the  Register  Book,  ®"*" 
or  in  entries  made  therein  respectively,  and  supply  omitted  entries  : 
Provided  that,  in  the  correction  of  any  such  error,  he  shall  not  erase 
or  render  illegible  the  original  words,  and  shall  affix  the  date  on 
which  such  correction  was  made  or  entry  supplied,  and  bis  initials. 
Every  certificate,  or  entry  so  corrected  or  supplied  shall  have  the 
like  validity  and  effect  as  if  such  error  had  not  been  made  or  such 
entry  omitted,  except  as  regards  any  instrument  which  may  have 
been  registered  previously  to  the  actual  time  of  correcting  the 
error  or  supplying  the  omitted  entry;  (N.  11-4;  Z.  68;  Q. 
61-11^;  T.  62-11-4;  V.  66-129.) 
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(5)  He  may,  on  behalf  of  Her  Majesty,  her  heirs  or  successors,  or  for 
the  preyention  of  any  fraud  or  improper  dealing,  or  in  any  case  in 
which  it  shall  appear  to  him  that  an  error  has  been  made  by 
misdescription  or  otherwise  in  any  instrument  or  for  the  protection 
of  aDy  person  absent  from  the  province,  or  under  the  disability  of 
infancy,  coverture,  lunacy,  or  uusoundness  of  mind,  enter  caveats 
forbidding:  the  registration  of  any  instrument,  transmission,  or 
dealing  affecting  any  land :  (Be  Jones,  116.  N.  78-9, 12,  11-6 ;  Z. 
21-137  ;  Q.  61-11-6 ;  T.  62-11-6  ;  V.  60-21,  2,  3,  4.) 

(6)  He  shall,  where  a  caveat  is  entered  to  protect  a  sum  of  money, 
upon  payment  of  such  sum  to  him,  withdraw  such  caveat : 

(7)  He  may,  with  the  consent  of  the  Governor,  from  time  to  time, 
make  such  alterations  in  the  several  forms  of  instruments  prescribed 
in  the  Schedules  hereto  as  he  mav  deem  requisite ;  and  every  form 
of  instrument  so  altered  shall  be  published  in  the  Chvemment 
Oazette,  and  may  thereafter  be  used  in  lieu  of,  and  shall  have  the 
same  effect  as,  the  corresponding  form  prescribed  by  this  Act,  and 
shall  be  deemed  an  authorised  form :  (Barker  v.  Weld,  31.  T. 
62-92  ;  V.  66-127.) 

(8)  He  may  require  any  person  applying  to  bring  land  under  the  pro- 
visions of  this  Act,  or  any  registered  proprietor  desiring  to  transfer 
or  otlierwise  to  deal  with  the  land  or  any  portion  of  the  land 
comprised  in  his  certificate,  or  other  instrument  of  title,  to  deposit 
with  him  a  map  or  plan  of  such  land,  verified  by  the  declaration  of 
a  licensed  surveyor ;  and  if  such  person  or  proprietor  shall  neglect 
or  refuse  to  comply  with  such  requirement,  it  shall  not  be 
incumbent  on  the  Eegistrar-Oeneral  to  proceed  with  the  bringing 
of  such  land  under  the  provisions  of  this  Act,  or  with  the  registra- 
tion of  such  transfer  or  dealing : 

(9)  He  may  dispense  with  the  production  of  any  duplicate  instrument 
upon  which  any  memorial  of  a  transfer  or  other  dealing  is  by  this 
Act  required  or  authorised  to  be  entered  or  made ;  and  upon  the 
registration  in  any  such  case  of  a  transfer  or  other  dealing  the 
B^strar-General  shall  notify  in  the  memorial  in  the  Begister 
Book  that  no  such  entry  has  been  made  on  the  duplicate  instru- 
ment ;  and  such  transfer  or  other  dealing  shall  thereupon  be  as 
valid  and  effectuid  as  if  the  duplicate  instrument  bad  been 
produced  and  such  memorial  or  entry  had  been  entered  or  made 
thereon:  Provided  that,  before  dispensing  with  the  production 
of  any  such  duplicate  instrument,  and  before  registering  suoh 
transfer  or  other  dealing,  the  Begistrar-Oeneral  shall,  except  in 
the  case  of  a  transmission,  require  the  transferor  or  other 
party  dealing  to  make  a  declaration  that  the  duplicate  instru- 
ment has  not  been  deposited  as  security  for  any  loan,  and  is 
not  subject  to  any  lien  other  than  appears  in  the  Begister  Book, 
and  shall  give  at  least  fourteen  days'  notice  of  his  intention  to 
register  such  transfer  or  dealing  in  the  Ghvernmeni  Oazette,  and  in 
at  least  one  newspaper  publisned  in  the  city  of  Adelaide.  (N. 
78-7,  6,91;  Z.205,  218, 11,  Ij  Q.  61-46,  95;  T.  62-93  V.  66, 
126, 129.) 
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221.  If,  upon  the  application  of  any  proprietor  to  have  land  brongbt  Proprietor 
under  the  provisions  of  this  Act,  or  to  haye  any  dealing  or  transmission  JJJJ  '^^a. 
registered  or  recorded,  or  to  have  any  instrument  or  foreclosure  order  issued,  trsr-aenena 
or  to  have  any  act  or  duty  done  or  performed  which  by  this   Act  is  ^uisTf 
prescribed  to  be  done  or  performed  by  the  Eegistrar-Q^neral,  the  Eegistrar-  di«»«twfied 
G-eneral  shall  refuse  so  to  do,  or,  if  such  proprietor  shall  be  dissatisfied  with 

the  direction  upon  his  application  given  by  the  Eegistrar- General  such 
proprietor  may  require  the  feegistrar-Gheneral  to  set  forth,  in  writing  under 
his  hand,  the  grounds  of  his  refusal,  or  the  gprounds  upon  which  such 
direction  was  given,  and  such  proprietor  may,  if  he  think  fit,  at  his  own 
cost,  summon  the  Eegistrar- General  to  appear  before  the  court  to  sub- 
stantiate and  uphold  the  grounds  of  his  refusal  or  of  such  direction  as 
aforesaid.     (V.  66-135.) 

222.  Such  summons  shall  be  issued  under  the  hand  of  a  judge,  and  Hearing  of 
shall  be  served  upon  the  Eegistrar-General  six  clear  days  at  least  before  the  ■'»™°»o°* 
day  appointed  for  hearing ;  and  upon  such  hearing  the  Eegistrar-General, 

or  his  counsel,  shall  open  and  have  the  right  of  reply,  and  the  court  may,  it 

any  question  of  fact  be  involved,  direct  an  issue  to  be  tried  to  decide  such 

question,  and  may  make  such  order  in  the  premises  as  the  circumstances  of 

the  case  may  require,  and  the  Eegistrar-General  shall  obey  such  order. 

All  expenses  of  and  incidental  to  any  such  proceedings  shall  be  borne  and  Expenses  to 

paid  by  the  person  instituting  the  same,  unless  the  Court  shall  certify  that  Jppu^nt**^ 

there  were  no  reasonable  grounds  for  such  refusal  or  direction  as  aforesaid. 

(Be  Williamson,  209.) 

223.  The  Eegistrar-General  may,  whenever  any  Question  shall  arise  Pouw  to 
with  regard  to  the  performance  or  exercise  of  any  oi  the  duties  by  this  Qenewifto 
Act  conferred  or  imposed  upon  him,  state  a  case  for  the  opinion  of  the  f^^ 
Court,  and  it  shall  be  lawful  for  the  Court  to  give  judgment  thereon,  and 

such  judgment  shall  be  binding  upon  the  Eegistrar-General. 

PART  XX. 

Pbocedubb  akd  Pkn-alties.  Si^i?^ 

224.  In  the  conduct  of  actions  and  other  proceedings  in  the  Court,  ofi^pelS 
provided  for  under  the  Act,  there  shall  be  the  same  rights  of  appeal,  and  the  ^^™J,o. 
same  rules  of  procedure  and  practice  shall  apply  as  are  in  force  or  exist  for  ©edure  to 
the  time  being  in  respect  of  actions  and  other  proceedings  of  a  similar  S?fdJic?of 
nature  in  such  Court,  except  as  the  same  are  varied  or  altered  by  the  rules  •ctionswat 
and  regulations  contained  in  the  Twenty-first  Schedule  hereto:     Provided  F^?i"* 
that  the  Judges  of  the  said  Court  shall  have  power,  from  time  to  time,  to  Jj^JJJ  ®' 
make  other  rules  and  orders  for  regulating  proceedings  in  such  Court  under  nature 
this  Act,  and,  from  time  to  time,  to  rescind,  alter,  or  vary  such  rules  and  ^f^J^^ 
orders.      (Oakden  v.   Oibbs,  7 ;    Griffin  v.  Dunn,  8 ;     Louch  v.  Ball,  9 ;  ««d  orders 
FotheHngham  v.  Archer,  10  ;  Slack  v.  Downton,  11.     Z.  199.;  ^^i^"" 

2125*  The  Judges  of  the  said  Court  shall  have  power  from  time  to  time  p^^  ^f 
to  fix  and  regulate  the  fees  payable  upon  all  proceedings  before  the  Court  Court 
under  this  Act ;  and  until  the  Judges  shall  otnerwiae  order,  the  fees  shall 
be  according  to  those  payable  in  respect  of  proceedings  of  a  similar  nature 
in  the  said  Court. 

226.    Any  summons  issued    by  the    Eegistrar-General   under  the  Form  of 
authority  of  this  Act  may  be  in  the  form  of  the  Twenty-second  Schedule  b^JSS-^^ 

hereto,  OenenO. 
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On  refosai  227.  If  any  person  shall  refuse  or  neglect  to  obey  or  comply  with  the 

of  p^on     reqairements  or  any  such  summons  the  Eegistrar- General  may  apply  to  a 
Kmmoned    Judge  for  a  summons  calling  upon  such  person  to  show  cause  why  he  should 
G^Simfty  not  obey  or  comply  with  the  same,  and  any  Judge  may,  on  the  hearing  of 
Ja§«e'^       such  summons,  make  such  order  in  the  premises  as  he  shall  think  fit,  and 
unless  the  Judge  shall  on  such  hearing  certify  that  such  refusal  or  neglect 
was  reasonable,  such  person  shall  forfeit  ana  pay  a  penalty,  to  be  enforced 
by  the  said  Judge,  not  exceeding  One  Hundred  Pounds. 
ti!!M*bef  228.    Any   declaration   under  this   Act    may   be  made    before    the 

whom  to  be  Eogistrar-Goneral,  any  Deputy  Eegistrar- General,  a  Notary  Public,  Justice 
°*^®  of  the  Peace,  or  Commissioner  for  taking  Affidavits  in  the  Supreme  Court. 

undS^  229.  If  any  person  is  guilty  of  the  following  offences,  or  any  of  them 

Act  '  (that  is  to  say)  : — (1)  Forges  or  procures  to  be  forged  or  assists  in  forging 

or  fraudulently  affixes  procures  to  be  affixed  or  assists  in  affixing  the  seal 
of  the  Eegistrar- General,  or  an  impression  or  part  of  an  impression  of  such 
seal  to  any  instrument.  {Coleman  and  Clark  v.  Hiria,  46 ;  Bailey  v. 
Chrispy  54 ;  Beg.  v.  Tideman,  99.)  (2)  Forges  or  procures  to  be  forged  op 
assists  in  forging  the  name,  signature,  or  handwriting  of  the  Eegistrar- 
General  or  of  any  officer  in  any  case  where  such  officer  is  by  this  Act 
expressly  or  impliedly  authorised  to  affix  his  signature:  (X.  132;  Z.  200, 
201;  T.  62-140;  V.  66-154.)  (3)  Stamps,  or  procures  to  be  stamped,  or 
assists  in  stamping,  any  document  with  any  forged  seal  purporting  to  be 
the  seal  of  the  Eegistrar-General :  (4)  Forges  or  procures  to  be  forged 
or  assists  in*  forging  the  name,  signature,  or  handwriting  of  any  person 
whomsoever,  to  any  instrument  which  is  by  this  Act,  or  in  pursuance  of  any 
power  contained  in  this  Act,  expressly  or  impliedly  authonsed  to  be  signed 
by  such  person :  (5)  Uses,  with  an  intention  to  defraud  any  person  whom- 
soever, any  document  upon  which  any  impression  or  part  ot  tne  impression 
of  any  seal  of  the  Eegistrar-General  has  been  forged,  or  fraudulently 
affixed,  knowing  the  same  to  have  been  forged  or  fraudulently  affixed,  or 
any  document  the  signature  to  which  has  been  forged,  knowing  the  same  to 
have  been  forged  :  Such  person  shall  be  guilty  of  felony.  (N.  133  ;  Z. 
203;  T.  62-141;  V.  66-15«.) 
Peijnry  230-    If  any  person   wilfully  makes  a    false    oath    or    declaration 

concerning  any  instrument,   dealing,   matter  or  procedure,  under   or  in 
pursuance  of  this  Act,  such  person  shall  be  guilty  of  perjury.     (Z.  202) 
i^shment  231.  Axy  person  convicted  of  felony  or  perjury  under  this  Act  shall 

peijoiy^  °'  be  liable  to  imprisonment  for  any  term  not  exceeding  fourteen  years,  and 
to  be  kept  to  hard  labour  and  solitary  confinement  for  any  part  of  such  term. 
(Z.  203.) 
Pen^tyfor  232.  Any  porson  who  shall  falsely  or  negligently  certify  to    the 

SnoorwS;^  corrcctuess  of  any  application  or  instrument  under  this  Act  shall  incur 
iostnunento  therefor  a  penalty  not  exceeding  Fifty  Pounds ;  but  such  penalty  shall  not 
prevent  any  person  sustaining  loss  or  damage  in  consequence  of  error 
or  mistake  in  any  such  application  or  instrument  from  recovering  damages 
against  the  person  who  shall  have  certified  the  same.  (N.  104  ;  Q.  61-139  ; 
T.  62-107.) 
Ceruin  233,  If  any  person  is  guilty  of  any  of  the  following  offences,  that  is 

ActetolSi    to  say — (1)  Wilfully  and  fraudulently  makes  any  false  statement  in  any 
JJ**^*"         application  to  bring  land  under  the  provisions  of  this  Act,  or  in  any  applica- 
meftnoim     ^^^  ^^  ^^  registered  as  proprietor,  whether  in  possession,  reversion,  remainder 
or  otherwise  on  a  transmission,  or  in  any  other  application  to  be  registered 
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under  this  Act  as  proprietor  of  any  land,  or  any  estate  or  interest  in  any 
land.  (2)  Wilfully  and  fraudulently  suppresses,  withholds,  or  conceals,  or 
assists,  or  joins  in,  or  is  privy  to  the  suppressing,  withholding,  or  concealing 
from  the  Eegistrar- General,  the  Acting  Eegistrar-General,  or  any  Deputy 
lieffistrar-  General  any  material  document,  fact,  or  matter  of  information.  (3; 
Wilfully  and  fraudulently  gives  false  evidence,  or  makes  a  false  statement  in 
his  examination  before  the  Eegistrar-G-eneral,  the  Acting  Eegistrar-General  or 
any  Deputy  Eegistrar-General  (4)  Fraudulently  procures  or  makes,  or  assists 
in  fraudulently  procuring  or  making,  or  is  privy  to  the  fraudulent  procurement 
or  making  of  any  certificate  or  other  instrument  or  of  any  entry  in  the  Eegister 
Book,  or  of  any  erasure  or  alteration  in  any  entry  in  the  Eegister  Book,  or  in 
any  instrument  or  form  issuedby  the  Eegistrar-General.  {Biggs  v.  Waterhouse, 
68.)  (5)  Fraudulently  uses,  assists  in  fraudulently  using,  or  is  privy  to  the 
fraudulent  using  of  any  form  purporting  to  be  issued  or  sauctioned  by  the 
Eegistrar-General.  (6)  Knowingly  misleads  or  deceives  any  person  herein- 
before authorised  to  demand  explanation  or  information  in  respect  of  any 
land,  or  the  title  to  any  laud,  which  is  the  subject  of  any  application  to 
bring  the  same  under  the  provisions  of  this  Act,  or  in  respect  of  which  any 
instrument  or  dealing  is  proposed  to  be  registered  or  recorded.  Such  person  Penalty 
shall  be  guilty  of  a  misdemeanour,  and  shall  incur  a  penalty  not  exceeding 
Five  Hundred  Pounds,  or  may,  at  the  discretion  of  the  Court  before  which 
the  case  may  be  tried,  be  imprisoned  with  or  without  hard  labour  for  any 
period  not  exceeding  three  years.  {National  Bank  v.  National  Mortgage  and 
Agency  Co.,  12.    N.  130  j  Z.  200 ;  T.  162-139,  74-17 ;  V.  66-153.) 

234.  Any  certificate,  instrument,  entry,  erasure,  or  alteration  procured  Certiacate, 
or  made  by  fraud  as  in  the  last  preceding  section  mentioned  shall,  whether  ^;i|* "' 
there  shall  be  a  conviction  under  such  section  or  not,  be  void  as  regards  all  frand  to  be 
parties  or  privies  to  such  fraud.  ^°*^ 

235-  All  penalties  for  any  offence  against  this  Act,  or  any  Act  hereby  Penalties, 
repealed,  not  made  punishable,  in  the  first  instance,  by  imprisonment,  or,  cohered 
in  the  discretion  of  the  Court,  by  fine  or  imprisonment,  may  be  recovered 
before  a  Special  Magistrate  or  two  Justices  oi  the  Peace  in  a  summary  way 
on  an  information  at  the  instance  of  any  person. 

236.  AH  proceedings  for  recovery  of  penalties  under  this  Act  may  be  Proceedings 
conducted  as  appointed  by,  and  shall  be  regulated  under.  Ordinance  No.  6  justtces 
of  1850,  and  "  The  Justices  Procedure  Amendment  Act,  1883-4." 

237.  In  every  case  of  the  imposition  of  a  pecuniary  penally  under  this  Prooeeding^s 
Act,  and  of  default  in  immediate  payment  thereof,  the  Special  Magistrate  pjj^enf of" 
or  Justices  of  the  Peace  imposing  such  penalty,  may  commit  the  person  penalty 
making  default  to  any  gaol  in  the  province  for  any  time  not  exceeding  six 
months,  such  imprisonment  to  cease  on  payment  of  the  penalty,  and  or  the 

costs  of  such  proceedings  as  may  have  been  taken  for  the  recovery  thereof ; 
but  this  section  shall  not  affect  any  remedy  under  the  said  Ordinance  No.  6 
of  1850,  or  under  "The  Justices  Procedure  Amendment  Act,  1883-4.'* 

238.  There  shall  be  an  appeal  from  any  conviction  by  any  Special  Appeal 
Magistrate  or  Justices  under  this  Act,  or  any  Act  hereby  repealed,  or  from 

any  order  dismissing  any  information  thereunder,  which  appeal  shall  be  to 
the  Local  Court  of  Adelaide  of  Full  Jurisdiction  only,  and  the  proceedings 
on  such  appeal  shall  be  conducted  in  manner  appointed  by  the  said  Ordinance 
No.  6  of  1850  for  appeals  to  Local  Courts  ;  ana  the  Local  Court  of  Adelaide 
aforesaid  may  make  such  order  as  to  payment  of  costs  of  appeal  as  the 
Court  shall  think  fit,  although  such  costs  may  exceed  Ten  Pounds.  {Beg,  v. 
Tidman,  99.    T.  62-148 ;  V.  66-152.) 
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Local  Court  239*  The  Local  Court  of  Adelaide  may,  upon  the  hearing  of  any  appeal 
SlroiftuSftw  under  the  last  preceding  section,  state  one  or  more  special  case  or  cases  for 
the  opinion  of  the  Supreme  Court  and  the  Supreme  Court  shall  hear  and 
decide  such  special  case  or  cases  according  to  the  practice  of  the  Supreme 
Court  on  special  cases,  and  the  Supreme  Court  shall  make  such  order  as  to  the 
costs  of  any  such  special  case  as  to  the  said  Court  shall  appear  just,  and  any 
one  or  more  Justices  or  the  Local  Court-of  Adelaide  shall  make  an  order  or 
adjudication  in  respect  of  the  matters  referred  to  the  Supreme  Court  in 
conformity  with  the  certificate  of  the  said  Supreme  Court,  which  order  of 
the  Justices  of  the  Peace  or  Local  Court  may  be  enforced  in  manner  pro- 
vided by  this  Act  for  the  enforcement  of  orders  of  Justices  of  the  Peace, 
and,  save  as  herein  provided  no  order  or  proceeding  of  Justices  or  of  any 
Local  Court,  made  under  the  authority  of  tnis  Act,  shall  be  appealed  against 
or  removed  by  certiorari  or  otherwise  into  the  Supreme  Court.  Provided 
that  nothing  herein  contained  shall  affect  the  provisions  of  ''  The  Justices 
Procedure  Amendment  Act,  1883-4." 
n^to*!^ti  240.  No  proceeding  or  conviction  for  any  act  hereby  declared  to  be  a 
oWii  remedy  f  elonv  or  a  misaemeaDour  shall  affect  any  remedy  which  any  person  aggrieved 
or  injured  by  such  act  may  be  entitled  to  against  the  person  who  has  com- 
mitted such  act,  or  against  his  estate.     (T.  62-142  ;  V.  66-156.) 

PART    XXI. 

MiSCELLAKEOUS. 

^•ofmapi         241.  Every  map  or  plan  required  to  be  deposited  as  hereinbefore 
**'  ^  provided  shall  be  in  accordance  with  the  following  rules  as  to  scale : — If  the 

land  proposed  to  be  dealt  with  shall  contain  not  more  than  one  statute  acre, 
such  map  or  plan  shall  be  on  a  scale  of  not  less  than  one  inch  to  two  chains ; 
if  such  land  shall  contain  more  than  one  statute  acre,  but  not  more  than  five 
statute  acres,  then  such  map  or  plan  shall  be  upon  a  scale  of  not  less  thaa 
one  inch  to  five  chains ;  if  such  land  shall  contain  more  than  five  statute 
acres,  but  not  more  than  eighty  statute  acres,  then  such  map  or  plan  shall 
be  upon  a  scale  of  not  less  than  one  inch  to  ten  chains  ;  and  if  such  land 
shall  contain  more  than  eighty  statute  acres,  then  such  map  or  plan  shall  be 
upon  a  scale  of  not  less  than  one  inch  to  twenty  chains. 
fl^orStk         242.  Every  certificate  of  title  for  land  brought  under  the  provisions  of 
shftU  hare  a  this  Act  after  the  passing  hereof,  shall  have  a  diagram  drawn  in  the  margin 
Bhowi^*      of  such  certificate,  showing  the  measurements  of  the  land  contained  therein, 
such  plan  to  be  supplied  by  the  Surveyor- General  when  practicable  without 
involving  any  cost  to  the  Government,  or  shall  refer  to  a  plan  deposited  in 
the  Lands  Titles  Office  showing  such  measurements, 
snn^ror  to  243-  No  person  shall  be  deemed  a  licensed  surveyor  for  the  purposes 

HcewS^^  of  this  Act,  unless  specially  licensed  for  such  purposes  by  the  Surveyor- 
General.     (N.  100  ;  Z.  170  ;  Q.  61-118  ;  V.  85-5.) 
ProTision  244.  Where  any  person  who  (if  not  under  disability)  might  have  made 

under  dS?    ^^J  application,  given  any  consent,  done  any  act,  or  been  party  to  any  pro- 
f^M^T^^     ceeding  under  this  Act,  is  an  infant,  idiot,  or  lunatic,  the  guardian  or 
idiotcy,*or    Committee  of  the  eptate  of  such  person  may  make  such  applications,  give 
lunwy         g^^jj  consent,  do  such  acts,  and  be  party  to  such  proceedings  as  such  person 
himself,  if  free  from  disability,  might  have  made,  given,  done,  or  been  party 
to,  and  shall  otherwise  represent  such  person  for  the  purposes  of  this  Act. 
{St. George  v.  Burnett,  57;   Rail  y,  Loder,  158,      Z.  18;   Q.  78-17:   V, 
66-17-6.) 


measure- 
mentfl 
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245-  In  any  case  where  there  is  no  guardian  or  committee  of  the  estate  when  no 
of  any  such  infant,  idiot,  or  lunatic,  or  where  any  person  entitled  to  any  SlSSute^' 
estate  or  interest  in  land  is  a  person  of  unsound  mind,  the  Court  may  Oonrt  or 
appoint  a  guardian  or  committee  tor  the  purposes  of  this  Act,  and  from  time  ^ppli^traJ 
to  time  may  change  such  guardian  or  committee.    The  Court  may  also  And  may 
appoint  a  person  to  act  as  next  friend  of  a  married  woman  for  the  purpose  fSOT?of*»*' 
or  any  proceedings  under  this  Act,  and  may  from  time  to  time  remove  or  married 
change  such  next  friend.     (National  jBank  y.  National  Mortgage  and  Agency  ^**™*'^ 
Company,  12 ;  &t,  George  v.  Burnett,  57, 176 ;  re  Fykett,  171 ;  Miller  v.  Stewart, 
172.    Z.  18  ;  V.  66-176.) 

246.  Every  instrument  signed  by  a  registered  proprietor,  or  by  any  ^"J^>- 
person  claiming  through  or  under  a  registered  proprietor,  purporting  to  pass  Sente^tJ*^" 
an  estate  or  interest  in  land  for  the  registration  of  which  estate  or  interest  JJ*^®^."^**™ 
provision  is  made  in  this  Act  shall,  until  registered,  be  deemed  to  confer  tion      '^ 
upon  the  person  intended  to  take  under  such  instrument,  or  any  person 
claiming  through  or  under  him,  a  right  or  claim  to  the  registration  of  such 

estate  or  interest.  The  Eegistrar- General,  upon  application  for  such  regis- 
tration by  any  person  other  than  the  person  immediately  claiming  from  a 
registered  proprietor,  may  reject  the  same  altogether  or  may  register  the 
applicant  as  proprietor  of  the  estate  or  interest,  either  forthwith  or  at  the 
expiration  of  some  defined  period  of  time,  and  may  direct  such  other  entries 
to  be  made  in  the  Eegister  Book,  and  such  advertisements  to  be  published, 
as  he  may  deem  necessary.     (Franklin  v.  Ind,  156.     Z.  48.) 

247.  The  Eegistrar-General  may,  in  the  event  of  great  loss  or  incon-  informal 
venience  being  likely  to  arise,  register  any  document  signed  by  a  registered  ^"J^"**" 
proprietor,  or  by  any  person  claiming  tlirough  or  under  a  registered  pro-  wgwtewd 
prietor,  notwithstanding  that  such  document  be  not  in  any  of  the  forms 
prescribed  by  this  Act,  nor  otherwise  in  accordance  with  the  provisions 
hereof:    Provided  that  such  document  purports  to  create  an  estate  or 
interest  in  land  for  the  registration  of  which  estate  or  interest  provision  is 

made  in  this  Act,  and  would  in  equity,  apart  from  the  provisions  of  this  Act, 
be  regarded  as  vesting  such  estate  or  interest  in  the  person  intended  to  take 
under  such  document.    The  Eegistrar- General,  upon  application  for  such  AppHcation 
registration,  may  reject  the  same  altogether,  or  may  proceed  as  directed  in  Q^Jg'"'" 
the  last  preceding  section.     (Z.  37.) 

248.  On  registering  any  such  applicant,  as  mentioned  in  the  two  last  Memorial  to 

I)receding  sections,  the  i&gistrar-Gleneral  shall,  so  far  as  possible,  enter  the  ^  ®°*«"^ 
ike  memorial  of  every  document  or  instrument  produced  by  the  applicant 
in  the  same  manner  as  if  such  document  or  instrument  had  been  presented 
for  registration  in  its  proper  order  of  time,  and  the  duplicate  certificate,  or 
other  instrument  of  title  shall  be  delivered  up,  and  the  like  memorials  or 
other  entries  made  thereon :  Provided  that  no  such  registration  shall  be  made 
if  it  would  interfere  with  the  right  of  any  person  claiming  under  any  instru- 
ment previously  registered  under  this  Act. 

249.  Nothing  contained  in  this  Act  shall  afEect  the  jurisdiction  of  the  Bqajties  not 
Courts  of  law  and  equity  in  cases  of  actual  fraud  or  over  contracts  or  agree-  »'>o*"i»®d 
ments  for  the  sale  or  other  disposition  of  land  or  over  equities  generally. 

And  the  intention  of  this  Act  is  that,  notwithstanding  the  provisions  herem 
contained  for  preventing  the  particulars  of  any  trusts  from  being  entered  in 
the  Eegister  Book,  and  without  prejudice  to  the  powers  of  disposition  or  Proriao 
other  powers  conferred  by  this  Act  on  proprietors  of  land,  all  contracts  and 
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other  rights  arising  from  unregistered  transactions  may  be  enforced  against 
such  proprietors  in  respect  of  their  estate  and  interest  therein,  in  the  same 
manner  as  such  contracts  or  rights  may  he  enforced  against  {>roprietors  in 
respect  of  land  not  under  the  provisions  of  this  Act :  Provided  that  no 
unregistered  estate,  interest,  contract,  or  agreement  shall  prevail  against  the 
title  of  any  bona  fide  subsequent  transferee,  mortgagee,  lessee,  or  encum- 
brancee,  for  valuable  consideration,  duly  registered  under  this  Act. 
{Kickham  y.  The  Queen,  47  ;  Neil  v.  Lindeay,  94.) 

250.  No  lU  pendens  affecting  lands  under  the  provisions  of  this  Act 
shall  hereafter  be  registered.     (V.  85-59.) 

251.  No  person  shall  acquire  any  right  or  title  to  land  under  the 
provisions  of  this  Act  by  any  length  of  adverse  possession,  nor  shall  the 
right  of  the  registered  proprietor  to  recover  possession  of  any  such  land  be 
barred  by  any  length  oi  adverse  possession.  {Mudgway  v.  Davy  and  Bmek^ 
1 ;  Sharpe  v.  Hadley,  8 ;  FeatherMtone  v.  Hanlon  4 ;  Ghomley  v.  Mrebrace,  21 ; 
OalUieh  et  woor  v.  Sohutz,  22  ;  Ooleman  and  Clarke  v.  Biria^  46 ;  OuUen  y. 
Thompsonj  74 ;  ex  parte  Brovony  185  ;  Bioknall  v.  Meymanson,  188  ;  Boberteon 
y.  Xetth,  196  ;  Mc  Geary  v.  Brodziak,  218.) 

252.  So  often  as  any  new  street  or  road  shall  become  vested  in  any 
Corporation  or  District  Council  by  any  means  other  than  in  pursuance  of 
an  order  for  opening  the  same,  the  Corporation  or  Council  afEected  shall 
immediately  furnish  the  Eegistrar- General  with  a  map  or  plan  showing 
particulars  of  the  new  street  or  road  so  having  become  vested  as  aforesaid. 
{Kirkham  v.  Carpenter,  111 ;  Stevens  v.  Williams,  186.     Z.  171.) 

253.  Whenever  an  order  for  opening  a  new  road  or  closing  an  old 
road,  or  for  the  exchange  of  any  water  or  other  reserve,  through  or  afEecting 
land  under  the  provisions  of  this  Act  shall  have  been  duly  confirmed,  the 
Surveyor-General  shall  forthwith  after  such  confirmation  forward  to  the 
Begistrar- General  particulars  of  the  date  of  such  confirmation,  and  of  the 
wi<uh,  length,  bearings,  and  measurements  of  such  road,  or  of  the  exact 
dimensions  and  position  of  such  reserve,  and  of  the  land  taken  in  exchange. 
(Be  Dr.  O.  Quinn,  40 ;  Kearton  v.  Biehardsony  125.) 

254.  The  Registrar- General  shall  make  reference  to  the  particulars  so 
furnished  to  him  as  aforesaid  on  any  plan  deposited  in  his  office  which  is 
affected  thereby,  and  shall  also  make  an  entry  on  the  certificate  in  the 
Eecister  Book,  and  alter  the  plan  in  the  margin  thereof  in  accordance  with 
sucn  survey  maps,  plans,  or  particulars,  and  require  the  registered  proprietor, 
or  any  mortgagee  or  encumbrancee,  who  may  nold  the  same,  to  deliver  up 
the  duplicate  certificate  for  the  purpose  of  being  cancelled  or  corrected,  as 
the  case  may  require.  (Kirkham  y.  Carpenter,  111 ;  Stevens  y.  Williams, 
186.) 

255.  Whenever  any  married  woman  shall  make,  or  join  in,  anj 
application  to  bring  land  under  the  provisions  of  this  Act,  to  which  she  is 
not  entitled  for  her  separate  use  or  as  her  separate  property,  or  whenever 
any  married  woman  whose  husband  shall  be  roistered  as  co-proprietor  with 
her,  shall  make,  or  join  in,  any  dealing  under  tins  Act,  by  means  of  which 
her  estate  or  interest  in  land  may  be  alienated  or  diminished,  it  shall  be 
necessary  and  sufficient,  in  order  to  give  effect  thereto,  that  she  be  separately 
examined  apart  from  her  husband,  and  declare  that  she  fully  understancb 
the  nature  and  effect  of  such  application  or  dealing,  and  that  the  same  was 
freely  and  voluntarily  executed  by  her.  {Be  j^rr,  6 ;  MaU  v.  Hall,  98. 
N.  96 ;  Q.  161-112 ;  V.  66-125.) 
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256.  Such  acknowledgment  sball  be  made  before  and  certified  under  Mode  of 
the  hand  of  some  person  authorised  by  either  of  the  Acts,  No.  15  of  1845,  ^^J^t 
or  No.  23  of  1872,  to  take  acknowledgments  of  the  deeds  therein  mentioned, 
or  before  and  under  the  hand  of  the  Begistrar-G^neral.  And  the  certificate  Fiiteenth 
of  such  acknowledgment  may  be  in  the  form  of  the  Fifteenth  Schedule  sohedoie 
hereto,  or  to  the  like  effect. 

257-  Any  certificate  or  other  instrument  evidencing   the  title  of  any  Begistration 
woman  to  land  may  contain  a  statement  to  the  effect  that  she  is  seized  of  or  eatiuSTto** 
entitled  to  or  takes  such  land  for  her  separate  use,  or  as  her  separate  land  for  her 
property,  and,  upon  registration  of  such  certificate  or  other  instrument,  she  S^i'Jw"** 
shall  be  deemed  the  registered  proprietor  of  the  land  for  her  separate  use  ■epantte 
or  as    her    separate    property  accordingly ;    and  any  married   woman  so  P'^®^ 
registered,  unless  restrained  from  alienation,  shall,  for  the  purposes  of  this 
Act,  be  deemed  Kfemme  sole, 

^58.  Where,  in  any  Act  now  in  force,  reference  is  made  to  the  Eeal  B^moeto 
Property  Acts,  or  any  of  them,  such  reference  shall  be  deemed  to  extend  to  pertj  Acta 

*^^8  ^«*-  GenerU 

259.  Any  special  jurisdiction  hj  this  Act  giyen  to  the  Court  shall  not  g®^'^^ 
prejudice  or  take  away  the  ordinary  jurisdiction  of  the  Court.  affeot«d 

260-  Whenever  in  any  action,  suit,  or  other  proceeding  affecting  the  Vain»bie 
title  to  any  land,  it  shall  become  necessary  to  determine  the  fact  whether  any  ^^'mlTbe 
person  is  a  purchaser,  transferee,  mortgagee,  encumbrancee,  or  lessee,  for  proved  by 
yaluable  consideration  or  not,  any  party  to   such  action,  suit,  or  other  Sients  *'™" 
proceeding,  may  give  in  evidence  any  transfer,  mortfi;age,  encumbrance, 
lease,  or  other  instrument  affecting  the  title  to  such  land,  although  the  same 
may  not  be  referred  to  in  the  certificate  or  may  have  been  cancelled  by  the 
Begistrar-General.      (JEa  parte  Finlay,  56 ;  ea  parte  Smart,  80.) 

261.  In  every  instrument  charging,  creating,  or  transferring  any  estate  General 
or  interest  in  land,  there  shall  be  implied  the  following  covenant  by  the  JJ^eto^Ued 
party  charging,  creating  or  transferring  such  estate  or  interest,  with  the  in  iutra- 
party  in  whose  favour  such  estate  or  interest  is  charged  or  created,  or  to  °^®°** 
whom  the  same  is  transferred,  and  his  executors,  administrators,  and  trans- 
ferees, that  is  to  say — ^That  he,  the  covenanting  party,  will  do  such  acts  and 
execute  such  instruments  as  in  accordance  with  the  provisions  of  this  Act 

may  be  necessary  to  give  effect  to  all  covenants,  conditions,  and  purposes 
expressly  set  forth  in  such  instrument,  or  by  this  Act  declared  to  be  implied 
against  such  party  in  instruments  of  a  like  nature.  impUed 

262.  Every  covenant  and  power  by  this  Act  implied  in  any  instrument  oormanu 
may  be  negatived  or  modified  by  express  declaration  contained  in  or  indorsed  ^^^  oi 
on  the  instrument.     (N.  89 ;  Q.  61-76 ;  V.  66-104.)  negatired 

263.  In  any  action  for  a  breach  of  any  such  covenant,  it  shall  be  Jj^JJ^  ^^^ 
lawful  to  allege  that  the  party  against  whom  such  action  is  brought  did  partj  mar 
covenant  precisely  in  the  same  manner  as  if  such  implied  covenant,  with  or  h^J^Jf 
without  modification,  as  the  case  may  be,  had  been  expressed  in  words  in  he  had 
such  instrument,  any  law  or  practice  to  the  contrary  notwithstanding  ;  and  ^^^^ 
every  such  implied  covenant  shall  have  the  same  force  and  effect  and  be  ^^^^ 
enforced  in  the  same  manner  as  if  it  had  been  set  out  at  length  in  such 
instrument.     {Fotheringham  v.  Arelier,  10.     Q.  161-74 ;  V.  66-146.) 

264.  Where  any  covenants  are  by  this  Act  implied  against  two  ^' J™P"*Jt,to 
more  persons,  such  implied  covenants  shall  be  construed  to  be  joint  and  b«j^and 

Beveral.  ieTeraU 
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Sixteenth  265.  Where  in  any  mortgae;e  or  encumbrance  the  short  form  of 

^      •      covenant  given  in  the  Sixteenth  Schedule  hereto  and  numbered  1,  or  where 

Short  fonnB  ^  ^^^  loaso  any  of  the  other  short  forms  of  covenant  given  in  such  Schedule 

pfooreiu^  shall  be  used,  the  covenant  set  opposite  such  short  form  in  the  said  Schedule 

aidSSSf^  shall  be  implied  in  such  mortgage,  encumbrance,  or  lease  as  fully  and 

effectually  as  if  set  out  at  length  therein  :     Provided  that  the  parties  to  any 

such  instrument  may  by  express  words  add  to  or  modify  any  such  short  form, 

in  which  case  the  same  shall  imply  the  covenant  as  set  out  at  length,  with 

the  addition  or  modification  so  expressed.     (N.  65  ;  Z.  167 ;  Q.  61-76. ;  T. 

62-66.) 

^T^ 'rws-  266.  Whenever,  in  any  application  or  instrument  under  this  Act,  the 

ingeS^"  following  words  shall  be  used  "  Except  and  always  reserved  to  all 

MdmiiwSa  ^^*^*>  seams  of  coal,  mines,  minerals,  and  quarries,  but  paying  reasonable 
compensation  to  ,"  they  shall  be  taken  to  have  the  same  effect,  and 

Seventeenth  ^^  coustrued  as  if  the  form  of  words  contained  in  the  Seventeenth  Schedule 
Bohedoie      hereto  had  been  inserted  therein  ;  and  the  Eegistrar-G^neral,  on  issuing  a 
certificate,  shall  insert  the  words  so  used  in  the  application  or  instrument, 
and  the  same  shall  be  as  binding  and  effectual  as  if  he  had  inserted  therein 
the  words  at  length  contained  in  the  said  Seventeenth  Schedule. 
Beiorewhom         267-  Instruments  under  this  Act  shall  be  attested  by  one  witness  who, 
inirtarumenta  jf  ^j^^  person  executing  the  instrument  be  personally  known  to  such  witness, 
•xeonted      may  be — If  the  instrument  be  executed  within  the  limits  of  South  Australia : 
the  Eegistrar- General,  any  Deputy  Eegistrar-General,  or  a  Notary  Public, 
Justice  of  the  Peace,  or  Commissioner  for  taking  Affidavits  in  the  Supreme 
Court  :    If  executed  within  the  United  Kingdom  of   Great  Britain  and 
Ireland  :  The  Mayor  or  other  Chief  Officer  of  any  City  or  Corporation,  or  a 
Notary  Public,  or  any  Commissioner  for  taking  Affidavits  :     If  executed  in 
any  British  possession  :  the  Officer  administering  the  Government  of,  or  a 
Judge  of  any  Court  of  Eecord  in,  such  possession,  or  a  Notary  Public  or 
any  Commissioner  for  taking  Affidavits  :     And  if  executed  at  any  foreign 
Eiehteenth   P^*^®  '  ^^7  British  Consular  officer  (which  expression  shall  include  Consul- 
Sc&doie      General,  Consul,  and  Yice-Consul,  and  any  person  for  the  time  being  dis- 
charging the  duties  of  any  of  those  offices)  :  And  in  such  case  the  execution 
of  the  instrument  shall  be  verified  bv  such  witness  indorsing  thereon  a 
certificate  in  the  form  of  the  Eighteenth  Schedule  hereto.     (Be  O'Brien^  34;. 
Q.  61-115. 
Aito«tati«^  268.  Such  witness,  whether  the  instrument  be  executed  within  or 

in  otEOT^  without  the  limits  of  South  Australia,  may  also  be  any  other  person,  but  in 
such  case  the  execution  of  the  instrument  shall  be  proved  before  one  of  the 
officers  or  persons  specified  in  the  last  preceding  section  bv  the  witness 
acknowledging  his  signature  to  the  instrument,  and  declaring  that  the  party 
executing  the  same  was  personally  known  to  him,  that  the  signature  thereto 
is  in  the  handwriting  of  such  party,  and  that  such  party  did  freely  and 
voluntarily  sign  the  same,  and  was  at  that  time  of  sound  mind,  and  such 
SohediUe'^  officer  or  other  authorised  person  shall  thereupon  endorse  on  the  instrument 
a  certificate  in  the  form  of  the  Nineteenth  Schedule  hereto. 

GOTendma  269-  The  Eegistrar- General  may,  in  any  case  where  he  is  satisfied  of 

diapoiwe"**^  the  duc  executiou  of  an  instrument,  or  in  any  special  case,  dispense  with  the 


Kineteenth 


proof  of  execution  hereinbefore  required. 
SaJroSeSt*^  270.  A  Corporation  may  execute  instruments  under  the  provisions  of 
ij  Corpora-  this  Act  by  affixing  thereto  its  common  seal,  and  such  execution  shall  be 
^"^  equivalent  to  signature.    (N.  93  5  Z.  18, 166  ;  Q.  61-114  ;  V.  66-70,  6.) 
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271.  The  Eegistrar-General  may,  with  the  sanction  of  the  G-oyemor,  Hegistrar. 
license  fit  and  proper  persons  to  be  land  brokers  for  transacting  business  SoenJf^y 
under  the  provisions  of  this  Act,  and  may,  with  the  like  sanction,  prescribe  broke™ 
the  charges  recoyerable  by  solicitors  and  brokers  for  such  business,  by  any 

scale  not  exceeding  the  charges  specified  in  the  Twentieth  Schedule  hereto,  J![®^^^*** 
and  may,  upon  proof  to  his  satisfaction  of  the  malfeasance  or  incapacity  of 
any  such  licensed  broker,  and  with  the  sanction  aforesaid,  or  upon  non-pay- 
ment of  the  annual  fee  hereinafter  mentioned,  revoke  such  broker's  licence, 
and  may  for  every  such  licence  charge  and  receive  the  fee  of  Five  Pounds 
annually.     (Z.  205.) 

272.  Before  granting  any  such  licence  the  Begistrar- General  shall  Bond  to  be 
receive  a  bond  from  the  person  to  whom  the  same  is  to  be  issued  in  the  sum  Sli^^^!^on 
of  Five  Hundred  Pounds,  with  two  sureties,  each  in  the  sum  of  Two  Hundred  °»^« 
and  Fifty  Pounds,  conditioned  that  such  person  shall  duly  and  faithfully  act 

in  the  capacity  of  a  licensed  land  broker  in  accordance  with  the  provisions  of 
this  Act,  and  such  persons  shall  make  the  following  declaration  before  the 
Begistrar- G-eneral : — I,  A.B.,  do  solemnly  and  sincerely  declare  that  I  will 
faithfully,  and  to  the  best  of  my  ability,  execute  and  perform  all  such  business 
or  duties  as  may  be  intrusted  to  or  imposed  upon  me  as  a  licensed  land  broker, 
according  to  the  provisions  of  "  The  Eeal  Property  Act,  1886.*'    (Z.  206.) 

273.  The  Begistrar-G^eneral  shall  not  receive   any  application  for  Authority  to 
bringing  land  under  the  provisions  of  this  Act,  or  any  instrument  purporting  '®«*^' 

to  deal  with  or  affect  land,  unless  there  shall  be  indorsed  thereon  a  certifi- 
cate that  the  same  is  correct  for  the  purposes  of  this  Act,  signed  by  the 
applicant  or  party  claiming  under  or  in  respect  of  such  instrument,  or  by  a 
solicitor,  or  licensed  land  broker.     (N.  104;  Q.  61,  139;  T.  12-107.)  No  person 

274.  No  person  other  than  a  solicitor  or  licensed  land  broker  shall  be  S^Sotors 
entitled  to  sue  for  or  receive  any  fees,  costs,  or  charges  for  work  done  in  {J^JJS? 
reference  to  applications,  transfers,  or  other  dealings  relating  to  land,  nor  enUded  to 
to  any  right  of  set-off  in  respect  of  any  such  fees,  costs,  or  charges,  nor  to  ^  wSa*** 
any  lien  or  right  to  retain  any  deed,  paper,  or  writing  which  shall  have  come  ^^'^^^ 
into  his  possession  in  reference  to  any  such  work.  ^®' 

275.  Whenever  a  form  in  any  Schedule  hereto  is  directed  to  be  used,  Forms  in 
such  direction  shall  apply  equally  to  any  form  to  the  like  effect  or  for  a  Schedules 
similar  purpose  authorised  in  conformity  with  the  provisions  of  this  Act ; 

and  any  variation  from  such  forms,  not  being  in  matter  of  substance,  shall 
not  affect  their  validity  or  regularity ;  but  they  may  be  used  with  such 
alterations  as  the  character  of  the  parties  or  the  circumstances  of  the  case 
may  render  necessary.     (N.  90;  Z.  215 ;  V.  66-127.) 

276.  Where  by  this  Act  notice  is  required  to  be  given  to  or  served  on  Notices. 
any  person,  and  no  special  provision  is  made  as  to  the  mode  of  giving  or  ^?^*®  ^ 
serving  such  notice,  it  shaU  be  sufiBcient  if  the  same  is  posted  in  a  registered 
letter  directed  to  such  person  at  his  usual  or  last  known  place  of  abode  in 
South  Australia,  or  at  his  address  as  appearing  in  the  Begister  Book  or  as 
given  in  any  application  or  caveat ;  ana  such  notice  shall  be  deemed  to  have 

been  servea  at  the  time  when  the  same  would  in  the  ordinary  course  of  the 
post  be  delivered  or  reach  the  post  town  or  office  to  which  or  nearest  to 
which  such  notice  is  directed :  Provided  that  the  Begistrar- General  may, 
in  any  special  case,  cause  or  authorise  such  notice  to  be  given  by  adver- 
tisement in  the  Oovemment  Gazette^  and  in  such  newspapers  as  he  shall 
think  fit. 

In  the  name  and  on  behalf  of  Her  Majesty,  I  hereby  assent  to  this  Bill. 

Wm.  0.  F.  EOBINSON,  Govemor. 
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THE    FIRST    SCHEDULE. 

Fees  payable  Jbr  the  performance  of  the  several  acts,  matters^  and  things  herein 

specified, 

sjoi.  n,  65,         YoT  bringing  land  under  the  provisions  of  this  Act,  over  and  above  the 
cost  of  advertisements : — 

£    s.  d. 
When  the  title  consists  of  a  land  grant,  dated  on  or  subsequent 
to  the  1st  March,  1842,  and  none  of  the  land  included  therein 
has  been  dealt  with    ...  ...  ...  ...  ...     0    2    0 

When  the  title  is  of  any  other  description,  and  the  value  exceeds 

£300            10    0 

Ditto            ditto             exceeds  £200,  and  does  not  exceed  £300  0  15    0 

Ditto            ditto             exceeds  £100,  and  does  not  exceed  £200  0  10    0 

Ditto            ditto             when  the  value  does  not  exceed  £100  0    5    0 

Contribution  to  the  Assurance  Fund  upon  first  bringing  land  under  the 
provisions  of  this  Act,  and  upon  the  transmission  of  an  estate  of  freehold, 
consequent  upon  the  death  oi  a  registered  proprietor : — 

In  the  pound  sterling      ...  ...  ...  ...  ...     0    0    Oi 

Other  fees : — 
For  every  application,  in  writing,  to  bring  land  under  this  Act — 

for  eacn  title  ...  ...  .».  ...  ...     0    6    0 

For  every  certificate        ...  ...  ...  ...  ...    1    0    0 

Registering  memorandum  of  transfer,  mortgage,  encumbrance, 

or  lease      ...  ...  ...  ...  ...  ...    0  10    0 

Registering  transfer,  discharge,  or  extension  of  mortgage  or  of 
encumbrance,  or  the  transfer,  surrender,  or  extension  of  a 
lease  ...  ...  ...  ...  ...  ...     0    5    0 

Registering  proprietor  of  any  estate  or  interest  derived  by  set- 
tlement or  transmission  ...  ...  ...  ...     0  10    0 

On  the  deposit  of  a  duplicate  or  attested  copy  of  a  power  of 

attorney     ...  ...  ...  ...  ...  ...     0  10    0 

Noting  power  of  attorney  in  Register  Book  (each  time)  ...     0    2    0 

Noting  revocation  of  power  of  attorney       ...  ...  ...    0    6    0 

For  every  registration  abstract      ...  ...  ...  ...     1    0    0 

For  cancelling  registration  abstract  ...  ...  ...     050 

On  the  lodging  of  any  caveat         ...  ...  ...  ...     0  10    0 

On  removal  or  withdrawal  of  caveat,  and  for  every  notice  to 

caveator  or  caveatee...  ...  ...  ...  ...     0    5    0 

Issuing  order  for  foreclosure  ...  ...  ...  ...     100 

For  every  search,  including  inspection  of  plans  and  registered 

instruments  ...  ...  ...  ...  ...     0    2    0 

For  every  map  or  plan  deposited  and  for  every  alteration  therein    0    5    0 
On  the  deposit  of  every  instrument  declaratory  of  trusts  ...     0  10    0 

For  registering  recovery  of  possession  of  land,  or  re-entry  by 

lessor         ...  ...  ...  ..  ...  ...    0  10    0 
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For  registering  vesting  of  lease  in  mortgage,  consequent  on  re- 
fusal of  Official  Eeceiver  or  trastee  to  accept  the  same 

Por  entering  notice  of  marriage  or  death     ... 

For  entering  notice  of  or  satisfaction  of  decree,  writ,  or  order  of 
any  Court... 

For  taking  acknowledgment  of  married  woman 

For  taking  any  declaration  of  affidavit 

For  the  exhibition  or  return  of  any  deposited  instrument,  or  for 
exhibiting  or  returning  deeds  surrendered  by  applicant  pro- 
prietor 

For  certified  copy,  up  to  five  folios  of  seventy-two  words 

For  every  folio  or  part  folio  after  first  five  ... 

For  every  instrument  drawn  on  parchment  ... 

When  any  instrument  purports  to  deal  with  land  included  in 
more  than  one  grant  or  certificate,  for  each  registration  me- 
morial after  the  first 

For  every  entry  in  the  Eegister  Book  not  otherwise  provided  for 

For  every  diagram  on  a  grant  or  certificate  after  first  two 

For  every  folio  or  part  of  a  folio  in  grant  or  certificate  after  the 
first  four  folios 

For  every  inspection  of  documents  lodged  by  person  claiming 
right-of-way  or  other  easement 

For  every  notice  not  otherwise  provided  for 

For  registering  every  instrument  not  otherwise  provided  for    ... 


£    n. 

d. 
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THE  SECOND  SCHEDULE. 

Application  to  bring  Land  under  the  provisions  of 
"  The  Beal  Property  Act,  1886." 

I,  A.  B.,  of  [here  insert  residence  and  description']  do  declare  that  I  am  sec.27 
[or  that  C.  D.  of  (here  insert  residence  find  description)  is]  seized  of  an 
estate  of  freehold  [here  state  the  nature  of  the  estate  offreehola\  in  all  that 
piece  of  land  situated  in  [here  state  the  situation]  contaiuing  [h&re  state  the 
area]  be  the  same  a  little  more  or  less  [exclusive  of  roads  intersecting  the 
same,  if  any]  with  [here  state  rights-of-way  and  other  privileges  or  easements 
appertaining,  and  set  forth  a  sufficient  description  to  identify  the  land]  which 
piece  of  land  is  of  the  value  of  £  and  no  more,  and  is  [the  town 

allotment  or  country  section,  or  is  part  of  the  town  allotment,  or  country 
section]  originally  granted  to  ,  by  land  grant  under  the  hand  and 

seal  of  ,  formerly  Governor  [or  Eesident  Commissioner]  of  the 

ProTince  of  South  Australia,  dated  the  day  of  ,  numbered 

in  the  plan  of  the  [district,  township,  or  country]  of  ,  as 

delineated  on  the  public  maps  of  the  province,  deposited  in  the  Survey 
Office,  Adelaide  :  And  I  do  further  declare  that  I  am  not  aware  of  any 
mortgage,  encumbrance,  or  claim  affecting  the  said  land,  or  that  any  person 
hath  any  claim,  estate,  or  interest  on  or  in  the  said  land,  at  law  or  in  equity, 
in  possession,  reversion  remainder  or  expectancy,  or  that  any  person  has,  or 
claims  any  right-of-way  or  other  easement  affecting  the  said  land  other  than 
is  set  forth  and  stated  as  follows,  that  is  to  say — [here  state  particulars  of 

ao 
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mortgages^  encumbrances^  dower  or  others  interest  to  which  the  land  may  he 
suljecty  and  of  all  riaht-qf-wags  and  other  easements  which  any  other  person  is 
entitled  to  or  claims]  :  And  I  further  declare  tbat  there  is  no  person  in 
possession  or  occupation  of  the  said  lands  adyersely  to  my  estate  or  interest 
[or  the  estate  or  interest  of  the  said  C.  D.  therein]  and  [that  the  said  land 
is  now  in  the  occupation  of,  here  state  names  and  descriptions  of  occupiers^  or 
that  the  said  land  is  now  unoccupied],  and  that  the  names  and  addresses  of 
the  owners  and  occupiers  of  the  lands  contiguous  thereto,  are  [here  state  the 
names  and  addresses  of  owners  and  occupiers  of  lands  contiguous  thereto,  or  to 
me  unknown]  and  that  there  are  no  documents  or  instruments  of  title 
affecting  the  land  aboTe  described  in  my  possession  or  under  my  control, 
[or  in  the  possession  or  under  the  control  of  the  said  C.  D.]  other  than  those 
enumerated  in  the  Schedule  hereto,  and  I  do  hereby  lor  if  so,  on  behalf  of 
the  said  C.  D.]  apply  to  have  the  land  above  described  brought  under  the 
provisions  of  "The  Eeal  Property  Act,  1886,*'  and  I  make  this  solemn 
declaration  conscientiously  believing  the  same  to  be  true,  and  appoint  [here 
insert  address  within  the  City  of  Adelaide']  as  the  address  to  which  notices  in 
respect  of  this  application  may  be  sent.      Dated  at  ,  this 

day  of  ,  18     .     Made  and  subscribed  by  the  above-named  , 

this  day  of  in  the  presence  of  [Signature]     To  the 

Registrar-General.  I,  A.  B.,  the  above  declarant,  hereby  request  you  to 
issue  the  certificate  of  title  for  the  land  described  in  the  above  declaration 
in  the  name  of  Witness  to  signature —  [Signature.] 

The  Schedule  referred  to. 
[Here  set  out  a  list  of  all  documents  and  instruments  of  title.] 


THE  THIRD  SCHEDULE. 

Caveat  forbidding  Lands  to  he  brought  under  "  The  Beal  Property  Act,  1886." 

^^•**  To  the  Registrar-General.     Take  notice  that  I,  A.  B.,  of  [here  insert 

residence  and  description]  claiming  [here  state  the  nature  of  the  estate  or 
interest  claimed,  and  the  grownd  on  which  such  claim  is  founded]  in  the  land 
described  as  [here  state  particulars  of  description  from  application]  and 
mentioned  in  notice  dated  the  day  of  ,  as  land  in  respect  of 

which  an  application  has  been  made  to  have  the  same  brought  under  the 
provisions  of  "  The  Real  Property  Act,  1886,"  do  hereby  forbid  the  bringing 
of  the  said  land  under  the  provisions  of  the  said  Act;  and  I  appoint  [here 
insert  address  within  the  City  of  Adelaide]  as  the  place  at  which  notices  and 
proceedings  relating  hereto  may  be  served.     Dated  this  day  of 

,  18    .  [Signature.] 

THE  FOURTH  SCHEDULE. 

Register  Book,  vol.  ,  folio 

SoTTTH        [Royal  Arms.]        Attsteaxia. 
Certificate  of  litle. 

[If  the  Certificate  is  issued  pursuant  to  a  Transfer  or  other  dealing, 

refer  to  it  here.] 

Beo.  78  A.  B.,  of  [here  insert  residence  and  occupation  or  other  description],  is 

the  proprietor  of  an  estate  [here  describe  the  estate  of  freehold]   subject 

nevertheless  to  such  encumbrances,  liens,  and  interests  as  are  notified  by 

memorial  underwritten  or  indorsed  hereon  in  [here  insert  sufficient  description 
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io  identify  the  land,  and  refer  to  map  or  plan  in  margin  of  or  indorsed  on 
certificate  and  to  the  public  map  deposited  in  the  Office  of  the  Surveyor-  General. 
The  map  or  plan  in  the  certificate  shall,  when  necessary  and  whenever 
practicable,  show  the  distance  from  the  nearest  street,  road,  or  comer  of  a 
sectum].  In  witness  whereof  I  have  hereunto  signed  my  name  and  affixed 
my  seal,  this  day  of  18       .      Signed  the  day  of 

18    ,  in  the  presence  of  [Signature  of    Begistrar- 

Oeneral]    (X.  8,)    Begistrar-Gleneral. 

THE  FIFTH  SCHEDULE. 

Bight^fWay. 

Together  with  full  and  free  right  and  liberty  to  and  for  the  proprietor  See,  89 
or  proprietors  for  the  time  being  taking  or  deriving  title  under  or  through 
this  instrument,  so  long  as  he  or  they  shall  remain  such  proprietors,  and  to 
and  for  his  and  their  tenants,  servants  agents,  workmen,  and  visitors,  to 
pass  and  repass  for  all  purposes,  and  either  with  or  without  horses  or  other 
animab,  carts,  or  other  carriages. 

THE  SIXTH  SCHEDULE. 

Memorandum  of  Transfer. 

I,  A.  B.,  [here  insert  residence  and  description"]  being  registered  as  the  Bee.  96 
proprietor  of  an  estate  [here  state  the  nature  of  the  estate  or  interest,  and  if 
not  an  estate  of  freehold,  refer  to  the  instrument  of  title  creating  the  same}, 
subject,  however,  to  such  encumbrances,  liens,  and  interests  as  are  notified 
by  memorandum  underwritten  or  indorsed  hereon  in  [here  insert  sufficient 
description  to  identify  the  land  intended  to  be  transferred,  and  (or)  over  which 
any  right-of-way  or  other  easement  is  intended  to  be  created  or  transferred,  and 
refer  to  the  existing  grant  or  certificate  of  the  land,  and  state  whether  the  land 
intended  to  be  dealt  with  is  the  whole  or  part  only  of  that  comprised  in  the 
grant  certificate  or  other  instrument  of  title,  and  if  part  only  set  forth  the 
boundaries  in  chains,  links,  or  feet,  and  refer  to  the  plan  delineated  in  the 
margin  of  or  annexed  to  the  transfer,  or  to  a  deposited  plan  showing  such 
boundaries']  in  consideration  of  [here  set  forth  the  consideration,  and  from 
whom  it  moves;  \fa  money  consideration  say  :  in  consideration  of  the  sum  of 
£  paid  to  me  by  C.  D.,  of  (here  insert  residence  and  description),  the 
receipt  of  which  sum  I  hereby  acknowledge :  if  any  other  consideration  set 
out  the  same,  and  from  whom  it  moves],  do  hereby  transfer  [or  if  an  easement 
is  created  say  grant]  to  the  said  C.  D.  [or  to  C.  D.,  of  here  insert  residence 
and  description]  all  my  estate  and  interest  [or  if  the  transfer  is  by  a  mort- 
gagee or  encumbruncee  exercising  power  of  sale,  say,  all  the  estate  and  interest 
of  (the  mortgagor*  s  or  encumbrancer*  s  name)  or  tfthe  transfer  is  of  a  less  estate 
or  of  an  easement,  describe  same]  in  [or  over,  or  as  the  case  may  be]  the  said 
land  above  described.  If  the  easement  is  appurtenant  say  together  with  and 
describe  the  easement.]  Li  witness  whereof  I  have  hereunto  subscribed  my 
name  this  day  of  18     .  [Signature.] 

THE  SEVENTH  SCHEDULE. 

lorm  of  Transfer  of  Land  upon  Sale  under  writ  of  Fieri  Facias,  or  under  a 

Warrant  of  Execution. 

I,  [insert  name],  as  [insert  title  of  officer  executing  transfer"^  the  person  s«j.  io7 
appointed  to  execute  the  writ  or  warrant  hereinafter  mentioned,  in  pursuance 
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of  a  writ  oi  fieri  facias^  tested  the  day  of,  one  thousand  eight 

hundred  and  and  issued  out  of  the  Supreme  [or  as  the  case  may  he"] 

Court  in  an  action  wherein  A.B.  is  plaintiff  and  C.  D.  is  defendant,  which 
said  A.  B.  [or  C.  D.]  is  registered  as  the  proprietor  of  an  estate  \hfire  state 
nature  of  the  estate']  in  the  land  hereinafter  described,  subject  to  the  encum- 
brances, liens,  and  interests  notified  by  memorandum  underwritten,  or 
indorsed  hereon,  in  consideration  of  the  sum  of  £  paid  to  me  by 

E.  F.  [insert  residence  and  description]  do  hereby  transfer  to  the  said  E.  F. 
all  the  estate  and  interest  of  the  said  A.  B.  [or  C.  D.]  in  all  that  piece  of 
land  being  [here  insert  description  of  the  land^  and  refer  to  the  debtor's  grant  or 
certificate,]     Dated  the  day  of  one  thousand  eight  hundred 

and  .  [Sheriff's  or  other  officer's  signature.] 

JSbrm  of  Transfer  of  Lease^  Mortgage^  or  Encumbrance  upon  Sale^  under  Writ 
^  Fieri  Facias ,  or  under  a  Warrant  of  Execution, 

8m.  107  I  [insert  name],  as  [insert  title  of  officer  executing  transfer],  the  person 

appointed  to  execute  the  writ  or  warrant  hereinafter  mentioned,  in  pur- 
suance of  a  writ  oi  fieri  facias,  tested  the  day  of  one 
thousand  eight  hundred  and  ,  and  issued  out  of  the  Supreme  [or  as 
the  case  may  be]  Court  in  an  action  wherein  A.B.  is  plaintiff  and  CD.  is 
defendant,  which  said  A.  B.  [or  C.  D.]  is  registered  as  the  proprietor  of  a 
lease  [or  mortgage,  or  encumbrance,  as  the  case  inay  be]  numbered 
of  [or  upon]  the  land  hereinafter  described,  subject  to  the  encumbrances, 
liens,  and  interests  notified  by  memorandum  underwritten,  or  indorsed 
hereon,  in  consideration  of  the  sum  of  £  ,  paid  to  me  by  E.F. 
[insert  residence  and  description],  do  hereby  transfer  to  the  said  E.F.  all  the 
estate  and  interest  of  the  said  A.B.  [or  CD.]  in  all  that  piece  q/'land  [here 
describe  the  land  according  to  the  description  in  the  lease,  mortgage,  or  encum- 
brance,  or  in  general  terms  by  reference  to  the  registered  instrument,]  Dated 
the  day  of  ,  one  thousand  eight  hundred  and  .  [Sheriff's 
or  other  officer's  signature.] 

Form  of  Transfer  of  Land  under  Decree  or  Order  of  Supreme  Court. 
8«jio7.  j^  [insert  name],  \ti  ^\aB\i2i.noe  of  a  decree  or  order  of  the  Supreme 

Court,  dated  the  day  of  ,  one  thousand  eight  hundred  and 

,  and  entered  in  the  Begister  Book,  Vol.  ,  folio 

hereby  transfer  to  E.F.  [insert  residence  md  description],  subject  to  the 
encumbrances,  liens,  and  interests  notified  written  or  endorsed  hereon, 

all  the  estate  and  interest  of  CD.  of  [here  state  residence  and  description]  in 
all  that  piece  of  land  being  [here  insert  description  of  the  land,  and  refer  to 
the  grant  or  certificate],  in  respect  of  which  the  said  C.D.  is  registered  as  the 

Sroprietor  of  an  estate  [here  state  the  nature  of  the  estate.]   Dated  the 
ay  of  one  thousand  eight  hundred  and  .     [Signature.] 

Form  of  Transfer  of  Lease,  Mortgage,  or  Encumbrance  under  Decree  or  Order 

of  Supreme  Court. 

8M.107  I,  [insert  name],  in.  pursuance  of  a  decree  or  order  of  the  Supreme 

Court,  dated  the  day  of  ,  one  thousand  eight  hundred  and 

and  entered  in  the  Begister  Book,  Vol.  ,  folio 

hereby  transfer  to  E.F.  [insert  residence  and  description],  subject  to  the 
encumbrances,  liens,  and  interests  notified  by  memorandum  and  under- 
written or  endorsed  hereon,  all  the  estate  and  interest  of  CD.,  ot  [here  state 
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residence  and  description']  who  is  registered  as  the  proprietor  of  a  lease  \pr 
mortgage,  or  encumbrance,  as  the  case  may  fte],  numbered  of  [or 

upon]  the  land  hereinafter  described  in  all  that  piece  of  land  [here  describe 
land,  according  to  the  description  in  the  lease,  mortgage,  or  encumbrance,  or  in 
general  terms  by  reference  to  the  registered  instrument.     Dated  the 
day  of  one  thousand  eight  hundred  and  .     [Signature.] 


THE  EIGHTH  SCHEDULE. 

Memorandum  of  Lease, 

I,  A.B.,  of  [here  insert  residence  and  description]  being  registered  as  the  See.  lie 
proprietor  of  an  estate  [here  state  the  nature  of  the  estate  or  interest,  and  if 
not  an  estate  of  freehold  refer  to  the  instrument  of  title  creating  the  same] 
subject,  however,  to  such  encumbrances,  liens,  and  interests  as  are  notified 
by  memorandum  underwritten  or  indorsed  hereon,  in  [here  insert  sufficient 
description  to  identify  the  land  and  follow  the  other  directions  given  in  the  form 
of  a  transfer  in  the  Seventh  Sehedale  hereto  so  far  as  the  same  are  applicable] 
do  hereby  lease  to  CD.  of  [here  insert  residence  and  description]  all  the  said 
lands,  [if  so,  together  with,  here  describe  the  easements  if  any]  to  be  held  by 
him  the  said  CD.  as  lessee  for  the  space  of  years  from  the 

day  of  18    .  at  the  yearly  rental  of  £  ,  payable  [here  insert 

terms  of  payment  of  rent],  subject  to  the  following  covenants,  conditions, 
and  restnctions  [here  set  forth  special  covenants,  if  any],  I,  the  above- 
named  C  D.,  do  hereby  accept  this  lease  of  the  above  described  lands  [if  so 
and  easements]  to  be  held  by  me  as  lessee,  and  subject  to  the  conditions, 
restrictions,  and  covenants  above  set  forth.      Dated  this  day  of 

,  18    .  [Signature.] 


THE  NINTH  SCHEDTILE. 

Memorandum  of  Mortgage, 

I,  A.B.,  of  [here  insert  residence  and  description]  being  registered  as  the  seo.  128 
proprietor  of  an  estate  [here  state  nature  oj  the  estate  or  interest,  and  if  not 
am,  estate  of  freehold  refer  to  the  instrument  of  title  creating  the  same]  subject, 
however  to  such  incumbrances,  liens,  and  interests  as  are  notified  by  memo- 
randum underwritten  or  indorsed  hereon,  in  [here  insert  sufficient  description 
to  identify  the  land  and  follow  the  other  directions  given  in  the  form  of  a 
transfer  in  the  Sixth  Schedule  hereto  so  far  as  the  same  are  applicable.  In 
consideration  of  the  sum  of  £  ,  this  day  lent  to  me  by  C.D.  of  [here 

insert  residence  and  description],  the  receipt  of  which  sum  I  hereby  acknow- 
ledge, do  hereby  covenant  with  the  said  CD.,  that  I  will  pay  to  him,  the 
said  C.D.,  the  above  sum  of  £  on  the  day  of 

Secondly,  that  I  will  pay  interest  on  the  said  sum  of  £  at  the  rate  of 

£  for  every  £100  by  the  year,  by  equal  payments  on  the  , 

in  every  year.  Thirdly,  [here  set  forth  special  covenants,  if  any.]  And  for 
the  better  securing  to  the  said  C.D.  the  repayment  in  manner  aforesaid  of 
the  said  principal  sum  and  interest,  I  hereby  mortgage  to  the  said  CD.,  all 
my  estate  and  interest  in  the  said  land  [if  so,  and  easements]  above  des- 
•cribed.    In  witness  whereof  I  have  hereto  signed  my  name  this  day 

of  18    •  [Signature.] 
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THE  TENTH  SCHEDULE. 

Memorandum  of  incumbrance  Jor  securing  a  sum  of  Money, 

See.  U8  I,  A.B.,  of  {Jkere  insert  residence  and  descriptum]  being  registered  as  the 

proprietor  of  an  estate  [here  state  nature  of  the  estate  or  interest ^  and  if  not 
an  estate  of  freehold  refer  to  the  instrument  of  title  creating  the  samel  subject, 
howeyer,  to  such  encumbrances,  liens,  and  interests  as  are  notified  67  memo- 
randum underwritten  or  indorsed  hereon,  in  [here  insert  sufficient  description 
to  identify  the  land  and  follow  the  other  directions  given  in  the  form  of  a 


transfer  in  the  Sixth  Schedule  hereto  so  far  as  the  same  are  applicable,']  And 
desiring  to  render  the  said  land  \ifso^  and  easements]  available  for  the 
purpose  of  securing  to  and  for  the  benefit  of  CD.  the  [sum  of  money. 


annuity,  or  rent  charge]  hereinafter  mentioned,  do  hereby  encumber  the 
said  land  ^fso^  and  easements]  for  the  benefit  of  the  said  CD.  with  the 
[sum,  annuity,  or  rent  charge]  of  £  ,  to  be  raised  and  paid  at  the 

times  and  in  the  manner  following,  that  is  to  say — [here  state  the  times 
appointed  for  the  payment  of  the  sum,  annuity,  or  rent  charge  intended  to  he 
secured,  the  interest,  if  any,  and  the  events  on  which  such  sum,  annuity,  or  rent 
charge  shall  become  and  cease  to  be  payable,  also  any  special  covenants  or 
powers  and  any  modification  of  the  powers  or  remedies  given  to  an  encumbrance 
oy  "  The  Beal  Froperty  Act,  1886"].  And  subject  as  aforesaid  the  said 
CD.  shall  be  entitled  to  all  powers  and  remedies  given  to  an  encumbrancee 
by  "  The  Real  Property  Act,  1886."  In  witness  whereof  I  have  hereunto 
signed  my  name  this  day  of  [Signature.] 


GPHE  ELEVENTH  SCHEDULE. 

Transfer  qf  Mortgage  Lease  or  Encumbrance  to  he  Indorsed  on  Original 
Mortgage  Encumbrance  or  Lease, 

Bm.160  Transferred    to   CD,  of  [here  insert  residence  and  descriptum],    in 

consideration  of  £  .    Receipt  acknowledged         [Signature]      [i)f 

transfer  of  lease  add  Accepted,  CD.,  transferee.] 


THE  TWELFTH  SCHEDULE. 

Caveat  forbidding  Registration  of  dealing  with  Estate  or  Interest, 

Seo.  191  To  the  Begistrar-General  of  South  Australia.  Take  notice  that  I,  A.B., 

of  [residence  and  descriptum],  claiming  {here  state  the  nature  of  the  interest 
claimed,  and  the  grounds  upon  which  such  claim  is  founded]  in  [describe  land, 
and  refer  to  grant  or  certificate]  forbid  the  registration  of  any  dealing  with 
the  estate  or  interest  of  C.D.  in  the  said  land  [if  so  unless  such  dealing  shall 
be  expressed  to  be  subject  to  my  claim].  Address  for  service  of  notices  and 
proceedings :  [Here  insert  an  address  within  the  city  of  Adelaide],  Dated 
this  day  of  ,  18    .    A.B.  [or  A.B.,  by  his  agent  E.R] 

I,  the  above-named  A.B.  [or  E.F.  of  {residence  and  description),  d^ent  tor  the 
above-named  A.B.],  make  oath  and  say  [or  declare]  that  the  allegations  in 
the  above  Caveat  are  true  in  substance  and  in  fact  [if  no  personal  konwledge 
add,  as  I  have  been  informed  and  verily  believe].  Sworn  [or  declared]  by 
the  said  A.B.  [or  E.E.]  at  ,  this  day  of  ,  18     . 

Before  me. 
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THE  THIETEENTH  SCHEDULE. 

Fower  of  Attorney. 

I  A.B.,  of  [here  intert  residence  and  description"],  do  hereby  appoint  CD.  Sacise 
of  [here  insert  residence  and  description"],  as  mj  attorney,  and  authorise  him 
to  act  for  me  in  making  applications  to  bring  any  land,  estate,  or  interest 
[or  i  f  it  is  only  intended  to  aive  power  to  bring  any  particular  land  under  the 
provisions  of  this  Acty  describe  same]  oi  which  I  am,  or  shall  hereafter  be, 
seized  or  pos8e8?ed  under  the  provisions  of  "  The  Eeal  Property  Act,  1886," 
and  to  execute  all  or  any  instruments  that  may  be  necessary  for  giving  effect 
to  any  dealing  with  any  land,  estate,  or  interest  of  which  I  am  or  may 
be  the  registered  proprietor  [or  if  it  is  intended  to  limit  the  power  to  particular 
land  or  to  particular  dealings;  shortly  describe  the  same].  In  witness  whereof 
I  have  hereunto  set  my  hand  this  day  of  18    .     [Signature.] 

THE  FOUETEENTH  SCHEDULE. 

Revocation  of  Fower  of  Attorney, 

I,  A.B.,  of  [here  insert  residence  and  description],  do  hereby  revoke  the  Sac.i57 

power  of  attorney,  dated  the  dav  of  18     ,  given  by  me 

to  CD.,  of  .[^^^  insert  residence  and  description].      Dated  this  day 

of  18     .  [Signature.] 

THE  PIPTEENTH  SCHEDULE. 
Certificate  of  Acknowledgment  of  Married  "FToman. 
I  certify  that  this  [or  the  within]  instrument  was  this  day  produced  Seo*  s^ 
before  me,  and  was  acknowledged  by  ,  the  wife  of  ,  therein 

named,  being  personally  present  before  me,  and  being  of  full  age  and 
competent  understanding,  to  be  her  act  and  instrument ;  previous  to  which 
acknowlegment  the  said  being  examined  by  me  separately  and  apart 

from  her  husband  touching  her  knowledge  of  the  contents  of  the  said  instru- 
ment, and  her  consent  thereto,  declared  that  she  fully  understood  the  nature 
and  effect  thereof,  and  that  the  same  was  freely  and  voluntarily  executed  b; 
her.    As  witness  my  hand  this  day  of  18    .        [Signature. 


3 


THE  SIXTEENTH  SCHEDULE. 
Shoet  Poems  op  Covenants  and  theie  Inteepeetation. 
Short  Form, — Covenant  at  Length. 
1.  The  mortgagor  or  encumbrancer  will  insure : — The  mortgagor  or  en-  Bao.  266 
cumbrancer  will  insure,  and  during  the  continuance  of  this  mortgage  keep 
insured,  against  loss  or  damage  by  fire,  in  the  name  of  the  mortgagee  or 
encumbrancee,  in  some  public  insurance  office  to  be  approved  by  the  mortgagee 
or  encumbrancee,  to  the  amount  of  their  full  value,  all  buildings  and  erec- 
tions which  shall  for  the  time  being  be  erected  on  the  mortgaged  land,  and 
shall  be  of  a  nature  or  kind  capable  of  being  so  insured,  and  will  when 
required  by  the  mortgagee  or  encumbrancee  deposit  with  him  the  policy  of 
every  such  insurance,  and  within  seven  days  after  each  premium  shall  become 
payable  the  receipt  for  such  premium,  and  if  default  shall  be  made  in  the 
observance  or  performance  of  this  covenant,  it  shall  be  lawful  for  the 
mortgagee  or  encumbrancee,  without  prejudice,  nevertheless  to  and  concur- 
rently with  the  powers  granted  him  by  this  mortgage  and  hj  *'  The  Eeal 
Property  Act^  1386,'*  so  to  insure  such  buildings  and  erectionS|  and  the 


Digitized  by  VjOOQIC 


240        SOUTH    AXJSTEALIAN    EEAL    PEOPEETT    ACT. 

costs  of  such  insurance  shall  be  a  debt  from  the  mortgagor  or  encumbrancer 
to  the  mortgagee  or  encumbrancee,  and  shall  be  added  to  the  principal 
moneys  hereby  secured,  and  shall,  during  the  continuance  of  this  mortgage, 
be  a  charge  upon  the  mortgaged  land,  and  bear  interest  at  the  same  rate  as 
the  said  principal  moneys,  and  all  moneys  which  shall  be  received  by  virtue 
of  any  such  insurance  as  aforesaid,  shall,  at  the  option  of  the  mortgagee  or 
encumbrancee,  be  laid  out  in  making  good  the  loss  or  damage  in  respect  of 
which  the  same  shall  be  received  or  be  applied  by  the  mortgagee  or  encum- 
brancee in  or  towards  satisfaction  of  the  moneys  hereby  secured. 

2.  The  lessee  will  insure : — The  lessee  will  insure,  and  during  the  con- 
tinuance of  this  lease  keep  insured,  against  loss  or  damage  by  fire,  in  the 
joint  names  of  the  lessor  and  the  lessee,  in  some  public  insurance  office  to 
be  approved  by  the  lessor,  to  the  amount  of  their  full  value,  all  buildings 
and  erections  which  shall  for  the  time  being  be  erected  on  the  land  hereby 
leased,  and  shall  be  of  a  nature  or  kind  capable  of  being  so  insured,  and 
will,  when  required  by  the  lessor,  deposit  with  him  the  policy  of  every  such 
insurance,  and  within  seven  days  after  each  premium  shall  become  due  the 
receipt  for  such  premium,  and  on  any  breach  or  non-observance  of  this 
covenant  the  lessor  may,  without  prejudice  to  and  concurrently  with  the 
other  powers  granted  to  him  by  this  lease  and  "  The  Eeal  Property  Act, 
1886,"  so  insure  such  buildings  and  erections,  and  the  costs  oi  effecting 
such  insurance  shall  be  added  to  the  rent  hereby  reserved,  and  shall  be  a 
charge  upon  the  said  leased  land,  and  recoverable  by  action  or  distress  in 
the  same  manner  as  the  said  rent  is  recoverable.  All  moneys  which  shall 
be  received- under  or  by  virtue  of  any  such  insurance  as  aforesaid  shall  be 
laid  out  and  expended  in  making  good  the  loss  or  damage  in  respect  of  which 
the  same  shall  be  received. 

3.  The  lessee  mil  paint  outside  every  alterrtate  year : — The  lessee  will,  in 
every  alternate  year  during  the  currency  of  this  lease,  paint  all  the  outside 
woodwork  and  ironwork  belonging  to  tne  premises  hereby  leased,  with  two 
coats  of  proper  oil  colours,  in  a  workmanlike  manner. 

4.  The  lessee  tvill  paint  and  paper  inside  every  third  year: — The  lessee 
will,  in  every  third  year  during  the  currency  of  this  lease,  paint  the  inside 
wood,  iron,  and  other  work  belonging  to  the  premises  hereby  leased,  and 
now  or  usually  painted,  with  two  coats  of  proper  oil  colours,  in  a  workman- 
like manner,  and  also  re-paper,  with  paper  of  the  quality  now  used,  such 
parts  of  the  said  premises  as  are  now  papered,  and  also  wash,  stop,  whiten, 
or  colour  such  parts  of  the  said  premises  as  are  now  washed,  stopped, 
whitened,  or  coloured  respectively. 

6.  The  lessee  mil  fence : — The  lessee  will,  during  the  continuance  of  this 
lease,  erect  and  put  up  a  good  and  substantial  fence  on  the  boundaries  of 
the  said  leased  land  upon  which  no  substantial  fence  now  exists. 

6.  The  lessee  will  cultivate  : — The  lessee  will,  during  the  continuance  of 
this  lease,  cultivate,  use,  and  manage  all  such  parts  of  the  land  hereby  leased 
as  are  or  shall  be  broken  up  or  converted  into  tillage  in  a  proper  and  husband- 
manlike manner,  and  will  not  impoverish  or  waste  the  same. 

7.  The  lessee  toill  not  use  the  premises  as  a  shop  : — The  lessee  will  not 
convert,  use,  or  occupy  the  premises  hereby  leased,  or  any  part  thereof,  into 
or  as  a  shop,  warehouse,  or  other  place  for  carrying  on  any  trade  or  business 
whatsoever,  or  permit  or  suffer  the  said  premises,  or  any  part  thereof,  to  be 
used  for  any  such  purpose  or  otherwise  than  as  a  private  dwelling-house^ 
without  the  consent  in  writing  of  the  lessor. 
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8.  The  lessee  mil  not  cany  on  offensive  trades : — The  lessee  will  not, 
during  the  continuance  of  this  lease,  use,  exercise,  or  carry  on,  or  permit  or 
suffer  to  be  used,  exercised,  or  carried  on,  upon  the  premises  hereby  leased, 
or  any  part  thereof,  any  noxious,  noisome,  or  offensive  art,  trade,  business, 
occupation,  or  calling,  or  do,  permit,  or  suffer  any  act,  matter,  or  thing  what- 
soever upon  the  said  premises,  or  any  part  thereof,  which  shall  or  may  be  or 
grow  to  the  annoyance,  nuisance,  grievance,  damage,  or  disturbance  of  the 
occupiers  or  owners  of  the  adjoining  lands  and  hereditaments  or  any  of  them. 

9.  The  lessee  will  not  without  leave  assign  or  sublet : — The  lessee  will  not 
assign,  transfer,  demise,  sublet,  or  set  over,  or  otherwise  by  any  act  or  deed 
procure  the  leased  land,  or  any  part  thereof,  to  be  assigned,  transferred, 
demised,  sublet,  or  set  over  unto  any  person  whomsoever,  without  the  consent 
in  writing  of  the  lessor  first  had  and  obtained. 

10.  The  lessee  mil  not  cut  timber: — The  lessee  will  not  cut  down,  fell, 
injure,  or  destroy  any  growing  or  living  timber  or  timber-like  trees  standing 
or  being  upon  the  leased  land,  without  the  consent  in  writing  of  the  lessor. 

11.  The  lessee  will  carry  on  the  business  of  a  publican,  and  conduct  the 
same  in  an  orderly  manner,  will  apply  for  renewal  of  licence,  and  will  facilitate 
transfer  of  licence : — The  lessee  will  at  all  times,  during  the  continuance  of 
this  lease,  use,  exercise  and  carry  on  in  and  upon  tiie  leased  premises  the 
trade  or  business  of  a  licensed  victualler  or  publican,  and  retai&r  of  spirits, 
wines,  ales,  beer,  and  porter,  and  keep  open  and  use  the  messuage,  tenement, 
or  inn,  and  buildings  upon  the  leased  land  as  and  for  an  inn  or  nublic-house 
for  the  reception,  accommodation,  and  entertainment  of  travellers,  guests, 
and  other  persons  resorting  thereto  or  frequenting  the  same,  and  manage 
and  conduct  such  trade  or  business  in  a  quiet  and  orderly  manner,  and  will 
not  do,  or  commit,  or  permit,  or  suffer  to  be  done  or  committed,  any  act, 
matter,  or  thing  whatsoever  whereby  or  by  means  whereof  any  licence  shall 
or  may  be  forfeited  or  become  void,  or  liable  to  be  taken  away,  suppressed, 
or  suspended  in  any  manner  howsoever ;  and  also  will  from  time  to  time 
daiing  the  continuance  of  this  lease,  at  the  proper  times  for  that  purpose, 
apply  for  and  endeavour  to  obtain  at  his  own  expense,  all  such  licences  as 
are  or  may  be  necessary  for  carrying  on  the  said  trade  or  business  of  a 
licensed  victualler  or  publican  in  and  upon  the  said  leased  premises,  and 
keeping;  the  said  messuage,  tenement,  or  inn  open  as  and  for  an  inn  or 
public-nouse  as  aforesaid;  and  also  will  at,  or  if  necessary  before,  the 
expiration  or  other  sooner  determination  of  this  lease,  sign  and  give  such 
notice  or  notices  for  renewal  or  transfer  of  any  licence  as  may  be  requisite 
or  as  may  be  desired  by  the  lessor,  and  allow  such  notice  or  notices  for 
renewal  or  transfer  of  any  licence  as  may  be  required  by  law  to  be  affixed 
to  the  said  messuage,  tenement,  or  inn,  to  be  thereto  affixed  and  remain  so 
affixed  during  such  time  or  times  as  shall  be  necessary  or  expedient  in  that 
behalf,  and  generally  will  do  all  such  further  acts,  matters,  and  things  as 
shall  be  necessary  to  enable  the  lessor,  or  any  person  authorised  by  him,  to 
obtain  the  renewal  of  any  licence,  or  any  new  licence,  or  the  transfer  of  any 
licence  then  existing  and  in  force. 

THE  SEVENTEENTH  SCHEDULE. 

Except  and  always  reserved  to  his  heirs,  executors,  adminis-  seo.  266 

trators,  and  assigns,  all  coals,  seams  of  coal,  mines,  minerals,  and  quarries  of 
stone  and  slate  which  now  are,  or  at  any  time  hereafter  may  be  found  in, 
upon,  or  under  the  said  laud  and  premises,  with  f  uU  liberty  of  ingress, 
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egress,  and  regress,  at  all  times,  to  and  for  the  said  his  heirs, 

executors,  administrators,  and  assigns,  and  his  and  their  agents,  servants, 
and  workmen,  and  others  to  be  by  him  or  them  authoris^,  at  all  times, 
with  or  without  horses  and  other  cattle,  carts,  or  other  carriages,  laden  or 
unladen,  engines,  machinery,  and  all  necessary  implements  and  things,  into, 
upon,  and  from  the  said  lands  and  premises,  and  every  or  any  part  thereof, 
and  full  right  there  to  view,  survey,  dig  for,  work,  store,  carry  away,  sell 
and  dispose  of  the  said  coals,  mines,  minerals,  and  quarries  of  stone  and 
slate ;  and  also  for  the  purposes  aforesaid,  to  erect  steam-engines  and  other 
machinery,  with  the  buildings  necessary  thereto,  and  to  sink  pits,  make 
wagon- ways,  and  use  all  other  inventions  and  means  for  draining,  sinking, 
storing,  leading,  carrying  away,  selling  and  disposing  of  such  coals,  mines, 
minerals,  stone,  and  slate,  doing  or  suffering  to  be  done  as  little  damage  as 
possible  in  the  exercise  o£  the  said  liberties  and  rights,  and  paying  and 
allowing  to  his  heirs,  executors,  administrators,  and  assigns,  a 

reasonable  compensation  for  damage  to  the  surface  of  the  said  land,  or  any 

buildings  or  fences  thereon.  

THE  EIGHTEENTH  SCHEDULE. 

Certificate  of BegUtrar-  Oetieral,  Justice  of  the  Peace,  ^c,,  before  whom  in9trument 
may  have  been  executed  by  the  parties  thereto, 
8eo.  267  Appeared  before  me  at  ,  the  day  of  ,  A.  B.  of 

[here  insert  residence  and  description],  the  party  executing  the  wiihin  instru- 
ment, being  a  person  well  known  to  me,  and  did  freely  and  voluntarily  sign 
the  same.  (Signed)  Begistrar-General,  J. P.,  <&c. 

THE  NINETEENTH  SCHEDULE. 

Certificate  of  Registrar- General,  Justice  of  the  Peace,  ^c,  taking  Declaration  of 

Attesting  Witness, 
Sec.  268  Appeared  before  me  at  ,  the  day  of  18  , 
C.  D.,  of  [here  insert  name,  residence,  and  description  of  attesting  uniness'\, 
n  person  known  to  me  and  of  good  repute,  attesting  witness  to  this  instru- 
ment, and  acknowledged  his  signature  to  the  same  ;  and  did  further  declare 
that  A.  B.,  the  party  executing  the  same,  was  personally  known  to  him  the 
said  C.  D.,  that  the  signature  to  the  said  instrument  is  in  the  handwriting  of 
the  said  A.  B.,  and  that  the  said  A.  B.  did  freely  and  voluntarily  sign  the 
same  and  was  at  that  time  of  sound  mind.  (Signed)  Registrar- 
General,  J.P.,  Ac.                           

THE  TWENTIETH  SCHEDULE. 

Scale  of  Charges  for  Solicitors  and  Brokers,  £    s.  d. 

See.  271       Pq^  application  to  bring  land  under  Act        ...  ...  ...     100 

Where  the  title  has  not  remained  in  the  original  grantee, 
an  extra  charge  may  be  made  in  proportion  to  the 
trouble,  such  cases  being  more  in  toe  nature  of  con- 
veyancing 
For  entering  caveats  ^exclusive  of  professional  charges  incident 

to  litigation  pendmg)  ...  ...  ...  ...     1    0    0 

For  a  memorandum  of  transfer        ...  ...  ...  ...     lOO 

For  a  mortgage  or  encumbrance      ...  ...  ...  ...     1    0    0 

For  a  memorandum  of  lease  if  in  duplicate    ...  ...  ...     1    0    0 

For  a  memorandum  of  lease  if  in  triplicate    •••  ...  ...     1  10    0 
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£    s.  d. 
For  a  discharge  or  transfer  of  mortgage        ...  ...  ...    0  10    0 

Fop  a  transfer  or  surrender  of  lease  ...  ...  ...     0  10    0 

For  a  power  of  attorney    ...  ...  ...  ...  ...     10    0 

Where  implied  covenants  or  powers  are  modified,  or  any  covenants, 
not  being  such  for  which  short  forms  are  given,  are  intro- 
duced in  any  instrument,  extra  ...  ..  ...     0  10    0 

No  charges  shall  be  made  other  than  the  above,  unless  by  special 
agreement,  and  such  charges  shall  be  deemed  to  include  all  letters  and 
attendances  necessary  for  preparing  any  instrument  and  obtaining  the 
signatures  and  declarations  thereto,  and  also  all  attendances  in  registering 
any  instrument  and  searching  the  title  thereof. 

THE  TWENTT-FIEST  SCHEDULE.  8«,.ta4 

Sules  and  Regulations  f^r  Frocedure  in  the  Matter  of  Caveats, 

1.  The  cayeator  may  bring  an  action  for  the  purpose  of  establishing  Perton  eo- 
his  claim,  or  may  for  such  purpose  take  proceedings  by  way  of  petition  to  toaSfLbUA * 
the    Supreme  Court.     Sucu  petition  shall  be  filed,  and  shall  contain,  as  Jjj"^^- 
concisely  as  may  be,  a  statement  of  the  material  facts  on  which   the  to  be  hnd^ 
petitioner  relies,  such  statement  to  be  divided  into  paragraphs,  numbered  '^'•'^^ 
consecutively,  each  paragraph  containing,  as  nearly  as  may  be,  a  separate 

and  distinct  allegation,  and  shall  state  specifically  what  estate,  interest,  or 
charge  the  petitioner  claims ;  and  the  Master  of  the  said  Court  shall,  upon 
the  receipt  of  such  petition,  appoint  a  time  for  hearing  the  same. 

2.  Tne  petitioner  shall  cause  a  copy  of  such  petition,  with  notice  of  the  Oo^j  of 
time  appointed  for  hearing,  to  be  served  seven  days  at  least  before  the  time  EeMnrod' 
appointed  for  the  hearing  ot  the  said  petition,  on  the  caveatee,  or  at  the  Jp^»*  «*»**^" 
aadress  given  in  his  application. 

3.  On  the  day  oi  nearing,  the  caveatee  is  personally,  or  by  counsel,  to  S^nJjjJ 
show  cause,  and  if  necessary  by  affidavit,  why  the  prayer  of  such  petition  p^ition 
should  not  be  granted. 

4.  If  the  caveatee  shall  not  appear  on  the  day  appointed  for  the  ?^P^ 
bearing,  the  Court  may,  upon  due  proof  of  the  service  ot  such  petition,  Son.a««n^ 
make  such  order,  in  the  absence  of  the  caveatee,  either  for  the  establishment  ^^^J 
of  the  rights  of  the  caveator,  or  as  the  nature  and  circumstances  of  the  case 

may  require,  as  to  such  Court  may  seem  meet. 

5.  On  the  hearing  of  the  petition,  and  upon  reading  the  affidavits,  if  Hearing  of 
any,  filed  in  support  thereof,  and  any  documents  produced  to  the  Court,  and  ^^^^^ 
hearing  what  may  be  alleged  on  behalf  of  the  caveatee  and  caveator,  the 
Court  may,  if  it  shall  think  fit,  make  an  order  establishing  the  right  of  the 
caveator,  or  directing  any  inc^uiries  to  be  made  or  other  proceedings  taken 

for  the  purpose  of  ascertaining  the  rights  of  the  parties,  and  for  that 
purpose  may  adjourn  the  hearing  and  order  the  petition  to  be  served  on  any 
other  persons  the  Court  may  consider  necessary,  and  every  person  so  served 
shall  attend  at  the  adjourned  hearing  of  the  petition ;  or  the  Court  may 
dismiss  the  petition. 

6.  The  Court  may,  if  it  shall  think  fit,  direct  any  question  of  fact  QaMtion  of 
brought  before  it  to  be  decided  before  a  Judge  thereof ;  and  for  that  purpose  Jjlfe^^ ^  • 
may  direct  an  issue  to  be  tried  wherein  the  caveator  shall  be  plaintifE  and  jury 

the  caveatee  shall  be  defendant ;  and  the  said  Court  shall  direct  when  and 
where  the  trial  of  such  issue  shall  take  place ;  and  the  Court  may  also  direct  ^^^^^ 
the  parties  to  produce  all  deeds,  books^  papers,  and  writings  in  their  custody  S^ds,  fto. 
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or  power,  on  oath  before  the  Master,  on  a  day  to  be  named  by  the  Court, 
and  each  party  shall  have  liberty  to  inspect  the  same,  and  take  copies  thereof, 
at  his  own  expense ;  and  such  of  them  as  either  party  shall  give  notice  to 
have  produced  at  the  trial,  shall  be  produced  accoraingly,  and  the  issue  may- 
be in  the  form  following,  viz.: — 
In  the  Supreme  Court. 
Form  of  The  day  oE  in  the  year  of  our  Lord  18 

lasae  SouTH  AusTBALiA  )      Whereas  A.  B.  aflBrms  and  C.  D.  denies  [here  state 

to  wit,  )  the  questions  of  fact  to  be  tried]  and  it  has  been  ordered 

hj  His  Honor  Mr.  Justice  that  the  said  questions  shall  be  tried  by 

a  jury :  Therefore  let  the  same  be  tried  accordingly. 

And  in  case  the  parties  differ  upon  the  questions  to  be  tried,  the  Court 
may  either  settle  the  same  or  refer  them  to  the  Master. 
whereMt?  ^"  ^^  *'^®  Court  shall  find  that  the  caveator  is  entitled  to  all  or  some  of  the 

tioner«itab-  relief  claimed  by  him,  the  order  of  the  Court  shall  declare  what  is  the  estate, 
^2^^      interest,  lien,  or  claim  to  which  the  caveator  is  entitled,  and  the  Court  may 
make  such  order  as  the  circumstances  may  require,  and  shall  have  power  to 
afford  the  caveator  the  same  relief  as  in  an  ordinary  action. 
OTdCT*  ^^  ^-  Every  order  of  the  Court  made  under  these  Eules  shall  have  the 

same  effect  as  a  judgment  or  order  of  the  Court  given  or  made  in  an  action  ; 
and  the  Begistrar- General  shall  make  such  entries  in  the  Eegister  Boot, 
and  do  such  things  as  may  be  necessary  to  give  effect  to  the  order  of  the 
Court, 
^mi  may  9   j£^  ^^  ^]jg  hearing  of  such  petition,  it  shall  appear  to  the  Court 

action  to  be  that,  f  or  the  purposes  of  justice,  it  is  necessary  or  expeaient  that  an  action 
brought       should  bo  brought,  the  Court  may  order  such  action  to  be  brought  accord- 
ingly,  subject  to  such  terms  as  to  costs  or  otherwise  as  may  be  thought 
proper. 
SjitT'"'  ^^-  -"-^  ^  proceedines  in  the  Court,  either  by  the  caveator  or  caveatee, 

the  Court  may  make  such  order  as  to  the  costs  of  the  proceedings  in  the 
Court  and  incidental  to  filing  the  caveat,  as  to  the  said  Court  shall  seem  fit. 
Injunction  H.  The  Court  or  a  Judge  may,  without  prejudice  to  the  exercise  of  any 

Oourt^""*  other  power  of  the  Court,  upon  the  application  of  any  person  interested  in 
any  land,  make  an  order  restraining  for  a  time,  or  until  the  occurrence  of  an 
event  to  be  named  in  such  order,  or  generally  until  further  order,  the  execu- 
tion or  registration  of  any  dealing  with  land,  and  may  impose  any  terms  and 
conditions  upon  making  such  order. 
mS^wSer  ^^'  ^^®  Court  may  discharge  any  such  order,  with  or  without  costs, 

and  generally  act  in  the  premises  in  such  manner  as  the  justice  of  the  case 
requires ;  and  the  Registrar- General,  without  being  made  a  party  to  the 
proceedings,  upon  being  served  with  any  order,  or  a  copy  thereof,  shall  obey 

the  same.  

THE  TWENTY-SECOND  SCHEDULE. 
Summons  hy  Bepstrar- General, 
Sec. 226  In  the  matter  of  "The  Real  Property  Act,  1886."  A.B.  [here 

insert  addition']  is  hereby  summoned  to  appear  before  me  at  the  Lands  Titles 
Office,  on  the  day  of  ,  one  thousand  eight  hundred 

and  ,  at  of  the  clock  in  the  [fore  or  after]  noon,  then  and 

there  [here  insert  purpose  of  summons  and  describe  the  documents  or  instru- 
ments iff  ant/)  required  to  be  produced.     Given  under  my  hand  and  seal  the 
day  of  ,  one  thousand  eight  hundred  and 

,  Registrar-General.    (L,8.) 
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TASMANIA. 


REAL   PROPERTY  ACT, 


-NO.   1. 


Note. — The  numbers  following  cny  case  quoted  at  the  end  of  a  section  will  be  found  to 
correspond  with  the  same  number  in  the  Digest.  The  letters  V.  (Victoria)  / 
Q.  {Queensland) ;  Z.  {New  Zealand);  N.  {New  South  Wales);  S.  {South 
Australia) ^  followed  by  a  number  or  numbers^  refer  to  the  respective  Land  Transfer 
Acts  of  the  Colonies  above-named^  and  to  the  number  of  the  section  of  such  Act 
where  there  is  only  one  Act^  or  to  the  year  and  section  of  Acts  where  the  original 
is  followed  by  a  further  Act  or  Acts ^  and  all  notes  to  sections  will  be  found  in 
italics  or  other  distinguishing  type. 


WHEREAS  it  is  expedient  to  amend  the  Laws  relating  Prewnwe 
to  the  Transfer  and  Encumbrance  of  Ereehold  and 
other  Interests  in  Land  in  the  Colony  of  Tasmania :  Be  it 
therefore  enacted  by  His  Excellency  the  Governor  of 
Tasmania,  by  and  with  the  advice  and  consent  of  the 
Legislative  Council  and  House  of  Assembly  in  Parliament 
assembled  as  follows ;  that  is  to  say : — 

1.  All  Laws,  Statutes,    Acts,  Ordinances,  Eules,   Regulations,    and  Repeal  of 
Practice  whatsoever,  relating  to  freehold  and  other  interests  in  land,  so  far  i"u  ^'^ 
as  inconsistent  with  the  provisions  of  this  Act,  are  hereby  repealed  so  far 

as  regards  their  application  to  land  under  the  provisions  of  tms  Act,  or  the 
bringing  of  land  under  the  provisions  of  this  Act. 

2.  This  Act  may  be  cited  for  all  purposes  as  "The  Eeal  Property  Act.*'  short  title 

3«  In  the  construction  and  for  the  purposes  of  this  Act,  and  in  all  interpreta. 
instruments  purporting  to  be  made  or  executed  thereunder  (if  not  inconsistent  JjJS  jJ^SJ" 
with  the  context  and  subject  matter),  the  following  terms  shall  have  the 
respective  meanings  hereinafter  assigned  to  them ;  that  is  to  say : — ^The 
word  LAND  shall  extend  to  and  include  messuages,  tenements,  and  heredit-  Land 
aments,  corporeal  and  incorporeal,  of  every  kind  and  description  (whatever 
may  be  the  estate  or  interest  therein),  together  with  all  paths,  passages, 
ways,   waters,    watercourses,  liberties,  privileges,    easements,  plantations, 
gardens,  mines,  minerals,  and  quarries,  and  all  trees  and  timber  thereon  or 
thereunder  lying  or  being,  unless  the  same  are  specially  excepted :  G-BANT  ^**°^ 
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Proprietor 

Tranflfer 

Tranamifl- 
rion 

Mortgage 

Mortgagor 

Mortgagee 

Encnm- 

branoe 


BooQin« 
branoer 


Enoam- 
branoee 


Lanatio 


Perton  of 

unsoond 

mind 


Connlar 
officer 


Instrument 


Person 


Office  of 

Beoorderof 

Tides 


ehall  mean  the  Land  Grant  of  any  Land  of  the  Crown :  (N.  8  ;  Z.  32 ;  Q. 
61-3  ;  S.  98  ;  V.  66-4.)  PEOPEIETOE  shall  mean  any  person  seized  or 
possessed  of  any  estate  or  interest  in  Land  at  Law  or  in  Equity,  in 
possession,  in  futurity,  or  expectancy :  (N.  3 ;  Z.  2 ;  Q.  61-3 ;  S.  180 ;  T.  66-4, 
107.)  TEANSPEE  shall  mean  the  passing  of  any  estate  or  interest  in 
Land  under  this  Act,  whether  for  valuable  consideration  or  otherwise  :  (N. 
3;  Q.  61.60;  V.  66-59.)  TEANSMIS8I0N  shall  mean  the  acquirement 
of  title  to,  or  interest  in  Land,  consequent  on  the  death,  will,  intestacy, 
bankruptcy,  insolvency,  or  marriage  of  a  Proprietor :  MOETQ-AGE  shall 
mean  any  charge  on  Land  created  merely  for  securing  a  debt :  (N.  3  ;  Q. 
61-107.)  MOETGAGOE  shall  mean  the  borrower  of  money  on  the 
security  of  any  estate  or  interest  in  Land  :  (Jones  v.  Sellich  78 ;  Hart  v. 
Stratum,  119.  N.  3;  Q.  61-3;  8.3.)  MOET&AGEE  shall  mean  the 
proprietor  of  a  Mortgage :  ENCUMBEANCE  shall  mean  any  charge  on 
Land  created  for  the  purpose  of  securing  the  payment  of  an  annuity  or  sum 
of  money  other  than  a  debt:  (N.  3;  Q.  61-3;  S.  33 ;  V.  66-4.) 
ENCUMBEANCEE  shall  mean  the  proprietor  of  any  Land,  who  shall 
have  charged  any  eutate  or  interest  in  Land  with  any  annuity  or  sum  of 
money  :  ENCUMBEANCEE  shall  mean  the  proprietor  of  an  Encumbrance : 
LUNATIC  shall  mean  any  person  who  shall  have  been  found  to  be  a 
Lunatic  upon  inquiry  by  the  Supreme  Court,  or  by  any  Judge  thereof,  or 
upon  a  Commission  of  Inquiry  issuing  out  of  the  Supreme  Court  in  the 
nature  of  a  Writ  de  lunatico  inquirendo  :  (N.  3 ;  S.  3.)  PEESON  OF 
UNSOUND  MEND  shall  mean  any  person,  not  an  infant,  who,  not  having 
been  found  to  be  a  Lunatic,  shall  be  incapable  from  infirmity  of  mind  to 
manage  his  own  affairs  :  (N.  3  ;  Z.  18  ;  Q.  61-3  ;  S.  3 ;  V.  66-4,  17,  6.) 
CONSULAE  OFFICEE  shall  include  Consul-Oeneral,  Consul,  and  Vice- 
Consul,  and  any  person  for  the  time  being  discharging  the  duties  of  Consul- 
General,  Consul,  or  Vice-Consul:  INSTEUMENT  shall  mean  and  include 
any  grant,  certificate  of  title,  conveyance,  assurance  deed,  map,  plan,  will, 
probate  or  exemplification  of  will,  or  any  other  document  in  writing  relating 
to  the  transfer  or  other  dealing  with  Land  or  evidencing  title  thereto: 
PEESON  shall  include  a  female  as  well  as  a  male,  and  shall  include  a  body 
corporate  :  The  describing  any  person  as  Proprietor,  Transferor,  Transferee 
Mortgagor,  Mortgagee,  Emcumbrancer,  Encumbrancee,  Lessor  or  Lessee,  or 
as  Trustee,  or  seized  of  or  having  or  taking  any  estate  or  interest  in  any 
Land,  shall  be  deemed  to  include  the  Heirs,  Executors,  Administrators,  and 
Assigns  of  such  person :  And  generally,  unless  the  contrary  shall  appear 
from  the  context,  every  word  importing  the  singular  number  only  shall 
extend  to  several  persons  or  things,  and  every  word  importing  the  plural 
number  shall  apply  to  one  person  or  thing,  and  every  word  importing  the 
masculine  gender  only  shall  extend  to  a  female,  and  whenever  a  Form  in  the 
Schedule  hereto  is  directed  to  be  used,  such  direction  shall  apply  equally  to 
any  form  to  the  like  effect,  signed  by  the  Eecorder  of  Titles,  or  which,  for 
the  same  purpose,  may  be  authorised  m  conformity  with  the  provisions  of 
this  Act;  and  any  variation  from  such  forms,  not  being  in  matter  of 
substance,  shall  not  affect  their  validity  or  regularity,  but  they  may  be  used 
with  such  alterations  as  the  character  of  the  parties  or  the  circumstances  of 
the  case  may  render  necessary.  (N.  3 ;  Z.  2,  18  ;  Q.  61-3  ;  S.  3  ;  V.  66% 
17.) 

4.  It  shall  be  lawful  for  the  Governor  in  Council,  from  time  to  time, 
to  appoint  a  fit  and  proper  person  to  be  Eecorder  of  Titles,  who  shall  hold 
office  during  pleasure. 
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5.  It  shall  be  lawful  for  the  Q-overnor  in  Council,  to  appoint  two  or  Lands  TiUea 
more  fit  and  proper  persons,  who,  together  with  the  Eecorder  of  Titles,  shall  Jjo™^*" 
be  Commissioners  for  investigating  and  dealing  with  applications  for  the 
bringing  of  land  under  this  Act,  and  that  the  style  of  such  Commissioners 

shall  be  '^  The  Land  Titles  Commissioners,''  and  in  like  manner  it  shall  be 
lawful  for  the  Q-overnor,  if  he  deem  it  necessary,  to  appoint  one  or  more 
Solicitors  to  advise  and  assist  the  said  Commissioners  in  carrying  out  the 
provisions  of  this  Act,  and  such  Commissioner  or  such  Commissioners  other 
than  the  Recorder  of  Titles  shall  be  remunerated  by  fees,  as  specified  in  the 
Schedule  hereto  marked  P. 

6.  It  shall  be  lawful  for  the  Governor  in  Council  to  appoint  a  Deputy-  Appoint- 
Recorder,  together  with  such   Officers  and  Clerks  as  may  be  required  for  "®"*  **' 


carrying  into  operation  the  provisions  of  this  Act,  and  to  remove  from  office  ^^^J®"^®' 
any  such  Deputy- Recorder,  Officer,  or  Clerk,  and  upon  such  removal  or  upon  officers^' 
the  death  or  resignation  of  any  such  Deputy -Recorder,  Officer,  or  Clerk,  to 
appoint  another  in  his  stead      (N.  5  ;  V.  66-5,  8.) 

7.  The  Oath  following  shall  be  taken  before  one  of  the  Judges  of  the  Oatha  of 
Supreme  Court  by  the  Recorder  of  Titles,  and  by  every  Deputy-Recorder,  ^®°® 
before  entering  upon  the  execution  of  his  office : — I,  A.B.y  do  solemnly 
swear  that  I  will  faithfully,  and  to  the  best  of  my  ability,  execute  and  per- 
form the  office  and  duties  of  Recorder  of  Titles  or  Deputy-Recorder  for  the 
Colony  of  Tasmania  according  to  the  provisions  of  "  The  Real  Property  Act." 

So  help  me  God.     (N.  10 ;  Q.  61-6  ;  V.  66-13.) 

8.  All  documents,  whether  purporting  to  be  issued  or  written  by  or  Oertaicatos 
under  the  direction  of  the  Recorder  of  Titles,  and  purporting  either  to  be  SsntapSr- 
sealed  with  his  Seal  of  Office  or  signed  by  him  or  by  his  Deputy,  shall  be  \x^^^^^ 
received  in  evidence,  and  shall  be  deemed  to  be  issued  or  written  by  or  4»fod fea 
under  the  direction  of  the  Recorder  of  Titles,  without  further  proof,  unless  SiVto^r' 
the  contrary  be  shown ;   and  whenever  by  this  Act,  or  by  any  Law  for  the  received  as 
time  being  in  force  in  the  said  Colony,  anything  is  appointed  to  be  done  by  ®^  *°*^® 
the  Recorder  of  Titles,  the  same  may  be  lawfully  done  by  Deputy-Recorder. 
iSmall  and  another  v.   Olen,  20.      N.  33 ;   Z.  36 ;    Q.  61-7 ;    S.  52 ;    V. 

66-47,  78-2). 


9  and  10  [Repealed  by  Sec.  11,  Real  Property  Act,  1863.] 


11,  The  Recorder  of  Titles  may  exercise  the  following  powers,  that  is  Powers  of 

ft^ Eeoordcrol 

*J  •  Titles 


(1)  He  may  require  the  proprietor  or  other  person  making  application  To  inspect 
to  have  any  land  brought  under  the  provisions  of  this  Act,  or  the  ^0®"™®°^ 
proprietor  or  mortgagee  or  other  person  interested  in  any  land 
under  the  provisions  of  this  Act  in  respect  of  which  any  transfer, 
lease,  mortgage,  encumbrance,  or  other  dealing,  or  any  release 
from  any  mortgage  or  encumbrance,  is  about  to  be  transacted,  or 
in  respect  of  which  any  transmission  i%  about  to  be  registered  or 
registration  abstract  granted  under  this  Act,  to  produce  any 
grant,  certificate  of  title,  conveyance,  deed,  mortgage,  lease,  will, 
or  other  instrument  in  his  possession  or  within  his  control  afEect- 
ing  such  land  or  the  title  thereto.  (Fisher  v.  Stewart,  ^4i.  Q. 
61-11-1 ;  V.  86-30.) 
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(2)  He  may  summon  any  sucb  proprietor,  mortgagee,  or  other  person 
as  aforesaid,  to  appear  and  give  any  explanation  respecting  such 
land  or  the  instruments  affecting  the  title  thereto,  and  if,  upon 
requisition  in  writing  made  by  the  Recorder  of  Titles,  such  pro- 
prietor, mortgagee,  or  other  person  refuses  or  neglects  to  produce 
any  such  instrument  or  to  allow  the  same  to  be  inspected,  or 
refuses  or  neglects  to  give  any  explanation  which  he  is  herein- 
before required  to  give,  or  knowingly  misleads  or  deceives  any 
person  hereinbefore  authorised  to  demand  any  such  explanation, 
ne  shall,  for  each  such  offence,  incur  a  penalty  not  exceeding  one 
hundred  pounds  ;  and  the  Recorder  of  Titles,  if  the  instrument  or 
information  so  withheld  appears  to  him  material,  shall  not  be 
bound  to  proceed  with  the  bringing  of  such  land  under  the  pro- 
visions of  this  Act,  or  with  the  registration  of  such  mortgage  or 
transfer,  or  with  the  issuing  of  such  registration  abstract,  as  the 
case  may  be.     (N.  11-2 ;  Q.  61-11-2.) 

(3)  He  may  administer  oaths,  or  take  a  statutory  declaration  in  lieu  of 
administering  an  oath.  (N.  11-3;  Z.  175,  5;  Q.  61-11-3;  8.220-2; 
V.  66-70,  29,  1.) 

(4)  He  may,  upon  such  evidence  as  shall  appear  to  him  sufficient  in 
that  bebalf,  correct  errors  in  certificates  of  title,  or  in  the  Register 
Book,  or  in  entries  made  therein  respectively,  and  may  supply 
entries  omitted  to  be  made  under  the  provisions  of  this  Act :  Pro- 
vided always,  that  in  the  correction  of  any  such  error,  he  shall  not 
erase  or  render  illegible  the  original  words,  and  shall  fix  the  date 
on  which  such  correction  was  made  or  entry  supplied,  with  his 
initials;  and  every  certificate  of  title  so  corrected  and  every 
entry  so  corrected  or  supplied,  shall  have  the  like  validity  and 
effect  as  if  such  error  had  not  been  made,  or  such  entry  omitted, 
except  as  regards  any  entry  made  in  the  Register  Book  prior  to  the 
actual  time  of  correcting  the  error  or  supplying  the  omitted  entry. 
(Sharpe  v.  Hadley^  3  ;  Wiggins  app.  Hammill  resp  ,  38 ;  60?  parte 
Bigbg,  77  ;  Campbell  v.  Jarrett,  96 ;  Ashleg  v.  Cook,  137  ;  HasseU 
V.  Colonial  Bank,  138.  N.  11-4;  Z.  68;  Q.  61-11-4;  S.  220-4; 
V.  66-129.) 

(5)  He  may  enter  caveat  on  behalf  of  any  person  who  shall  be  under 
the  disability  of  infancy,  coverture,  lunacy,  unsoundness  of  mind, 
or  absence  from  the  said  colony,  or  on  behalf  of  Her  Majesty,  her 
heirs  or  successors,  to  prohibit  the  transfer  or  dealing  with  any. 
land  belonging  or  supposed  to  belong  to  any  such  persons  as  here- 
inbefore mentioned,  and  also  to  prohibit  the  dealing  with  any  land 
in  any  case  in  which  it  shall  appear  to  him  that  an  error  has  been 
made  by  misdescription  of  such  land,  or  otherwise  in  any  certificate 
of  title  or  other  instrument,  or  for  the  prevention  of  any  fraud  or 
improper  dealing.  (Be  Thompton  and  Ohipps,  26  ;  re  J,  B.  Slacks 
35;  re  Nelson  Bros,  36;  re  David  Le  Oompte,  39;  Biggs  v. 
Waterhouse,  58 ;  re  Wm,  Biggs,  59 ;  ex  parte  M.  Lyons,  69a  ;  ex 
parte  Potoer,  59b  ;  ex  parte  Peck,  59o ;  re  F,  C,  and  A,  Davis,  59d  ; 
re  Wm,  Field,  59e  ;  ex  parte  Peck,  59p  ;  re  Clarke,  59g  ;  re  Hcnfton 
ex  parte  Bihbs,  67 ;  re  Wm.  Wadham,  114;  Kissling  v.  MitcheUon,  123 ; 
Neal  V.  Adams,  130;  WildashY.  Rutchison,  132;  Butler  y.  Saddle 
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Rill  Mining  Co,^  163 ;  THebe  v.  Cullen,  178 ;  re  A.  Bosquet,  202. 
N.  78-9,  11-2-5  ;  Z.  21, 137 ;  Q.  61-11-2-5  j  S.  191-10,  220-5,  44; 
V.  66-21,  2,  3,  4, 116.) 

12  Whenever,  by  any  law  for  tbe  time  being  in  force  in  tbe   said  2?p°*J- 
colony,  anything  is  appointed  or  authorised  to  be  done  by  the  Recorder  of  may^Lt  for 
Titles,  the  same  may  be  lawfully  done  by  the  Deputy-Recorder :  Provided,  ^JJiain  olwei 
that  nothing  herein  contained  shall  be  interpreted  to  authorise  any  Deputy-  °*    "*  *'**^ 
Recorder,  as  such,  to  act  as  a  Land  Title  Commissioner. 

13  and  14.  [Repealed  by  Sec.  11,  Real  Property  Act,  1863.] 

15.  Every  such  applicant  shall,  when  making   his  application,  leave  AppUcjnt  to 
with  the  Recorder  of  Titles  all  instruments  in  his  possession,  or  under  his  L^sTrameots 
control,  constituting,  or  in  any  way  affecting  bis  title,  and  also,  if  required,  ^  J(^\£*^ 
an  abstract  of  his  title ;  and  shall,  in  his  application,  state  the  nature  of  the  abstraots  if 
estate  or  interest  held  therein  by  any  other  person,  whether  at  law  or  in  '«<i»*»"^ 
equity  in  possession,  or  in  futurity  or  expectancy,  and  whether  the  land  be 
occupied  or  unoccupied ;   and  it  occupied,  the  name  and  description  of 

the  occupant,  and  the  nature  of  his  occupancy,  and  whether  such  occupancy 
be  adverse  or  otherwise ;  and  shall  state  the  names  and  addresses  of  the 
occupants  and  proprietors  of  all  lands  contiguous  to  the  land  in  respect  to 
which  application  is  made,  so  far  as  known  to  him,  and  that  the  schedule  so 
f  umishea  includes  all  instruments  of  title  to  such  land  in  his  possession, 
or  under  his  control,  and  shall  make  and  subscribe  a  declaration  to  the  truth 
of  such  statement ;  and  such  applicant  may,  if  he  thinks  fit,  in  his  applica- 
tion, require  the  Recorder  of  Titles,  at  tbe  expense  of  such  applicant,  to 
cause  personal  notice  of  his  application  to  be  seived  upon  any  person  whose 
name  and  address  shall,  for  that  purpose,  be  therein  stated.  (Sharpe  v. 
Sadley,  8  ;  Davidson  v.  Brovm,  183.  N.  14;  Z.  19  ;  Q.  61-17  ;  S.  29;  V. 
66-55.) 

16.  [Repealed  by  Sec.  11,  Real  Property  Act,*  1863.] 

17.  If  upon  the  coming  in  of  such  report  it  shall  appear  to  the  satisfaction  Lands 

of  the  said  Commissioners  that  the  land  m  respect  of  which  such  application  when*ij>t'i- 
is  made,  is  held  by  the  applicant  for  the  estate  or  interest  described  in  such  <»?*  p'®- 
application  free  from  mortgages,  judgments  or  other  encumbrance  affecting  SSToriginai 
the  title  thereto,  or  if  any  such  mortgage,  encumbrances,  or  interest  remains  g^ante* 
unsatisfied   that  the  parties  interested   therein   are   also   parties  to   such 
application,  and  that  the  applicant  has  not  reqJred  notice  or  his  application 
to  be  served  personally  on  any  person,  then,  and  in  any  such  case,  the  said 
Commissioners  shall  direct  the  Recorder  of  Titles  to  caune  notice  of  such 
application  to  be  advertised  once  in  the  Hohart  Town  Gazette,  and  three 
timee  at  least  in  one  paper  published  in  the  City  of  Hobart  Town  and  in  one 
paper  published  in  the  Town  of  Launceston  ;  and  shall  further  limit  and 
appoint  a  time,  not  less  than  one  month  nor  more  than  twelve  months  from 
the  date  of  the  advertisement  in  the  Gazette,  upon  or  after  the  expiration  of 
which  the  Recorder  of  Titles  shall,  unless  he  shall  in  the  interval  have 
received  a  caveat  forbidding  him  so  to  do,  proceed  to  bring  such  land  under 
the  provisions  of  this  Act.     No  lands  shall  be  brought  under  the  provisions 
of  this  Act  until  the  quit  rent  (if  any)  due  to  the  Crown,  and  all  arrears  and 
redemption  thereof  shall  have  been  duly  paid  and  satisfied. 

18.  But  if  it  shall  appear  to  the  satisfaction  of  the  said  Commissioners  whenevu 
that  any  parties  interested  in  any  unsatisfied  mortgage  or  encumbrance  dence  of 
affecting  tne  title  to  such  land,  or  beneficially  interested  therein  otherwise  ^if^t,"^ 
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partiM  int«.  than  as  lessees,  are  not  parties  to  such  application,  or  that  tbe  evidence  of 
r^jd^un.  ^^|g  g^^  forth  by  the  applicanl  is  imperfect,  or  that  the  applicant  has  required 
mortgftgM  notice  of  his  application  to  be  served  personally  upon  any  person,  then  in 
pwtiM  to  Buch  case  it  shall  be  lawful  for  such  Commissioners  to  reject  such  application 
tioV^^^*^  altogether,  or  at  their  discretion  to  direct  the  Recorder  of  Titles  to  cause 
notice  of  such  application  to  be  served  in  accordance  with  such  requirement 
and  upon  all  persons,  other  than  the  applicant,  who  shall  appear  to  them  to 
have  any  interest  in  the  land  which  is  the  subject  of  such  application,  and 
to  be  advertised  three  times  in  at  least  one  newspaper  published  in  the  City 
of  Hobart  Town,  and  in  at  least  one  newspaper  published  in  the  Town  of 
Launceston,  and  in  auch  newspapers  published  elsewhere  as  to  such  Com- 
missioners may  seem  fit,  and  to  be  published  in  the  Hobart  Ibwn  Gazette 
and  in  such  other  official  Gazettes  out  of  the  said  colony  or  in  any  one  or 
more  of  such  Gazettes  as  to  such  Commissioner  shall  seem  fit,  and  that  the 
said  Commissioners  shall  specify  the  number  of  times  and  at  what  intervals 
such  advertisemeuts  shall  be  putilished  in  each  or  any  of  such  Gazettes^  and 
shall  also  limit  and  appoint  a  time  not  less  than  two  months  or  more  than 
twelve  months  from  the  date  of  such  advertisement  in  the  Hobart  Town 
Gazette^  upon  or  after  the  expiration  of  which  it  shall  be  lawful  for  the 
Becorder  of  Titles  to  bring  such  land  under  the  provisions  of  this  Act  unless 
he  shall  in  the  interval  have  received  a  caveat  forbidding  him  so  to  do. 
(N.  17.) 
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19.  The  Becorder  of  Titles  shall,  under  such  directions  as  aforesaid, 
or  under  any  order  of  the  Supreme  Court,  cause  notice  to  be  published,  in 
such  manner  as  by  such  direction  or  ordermay  be  prescribed,  that  application 
had  been  made  for  bringing  the  land  therein  referred  to  under  the  provisions 
of  this  Act,  and  shall  also  cause  a  copy  of  such  notice  to  be  posted  in  a 
conspicuous  place  in  his  office,  and  in  such  other  places  as  he  may  deem 
necessary,  and  shall  fo]:j^ard  through  the  post  office  copies  of  such  notice 
addressed  to  the  persons,  if  any,  stated  in  the  declaration  by  the  applicant 
proprietor  to  be  in  occupation  of  such  land  or  to  be  occupiers  or  proprietors 
of  land  contiguous  thereto,  so  far  as  his  knowledge  of  the  addresses  of  such 
persons  may  enable  him,  and  in  case  such  applicant  shall  have  required  such 
notice  to  be  personally  served  upon  any  person  named  in  his  application, 
then  and  in  such  case  the  Recorder  of  Titles  shall  cause  copy  of  such  notice 
to  be  so  served  upon  such  person,  so  far  as  his  knowledge  of  the  addresses 
of  such  persons  may  enable  him.  (Featherstone  v.  Hanlon,  4;  Saunders  v. 
Cabot ,  16  ;  Ghomley  v.  Firebrace^  21 ;  re  J,  B,  Slack,  35  ;  re  Nelson  Bros., 
86 ;  Warner  v.  Dot?^,  87  ;  Wiggins,  app,  Hammill,  resp.y  38 ;  re  David  Le 
Oompte,  39 ;  re  Dr.  O'Quinn,  40  ;  re  Knapman,  41 ;  ex  parte  Hamilton^  42 ; 
ex  parte  LocJee^  43 ;  Fisher  v.  Stewart,  44  ;  ex  parte  Bumell,  44a.  ;  ex  parte 
Clissold,  45  ;  Coleman  and  Clark  v.  Biria,  46 ;  Van  Damme  v.  Bloxam,  106  ; 
Kirkham  v.  Julien,  109 ;  Franklin  v.  Ind,  156 ;  Shackell  v.  Lindsay,  174  ; 
Boss  V.  Victoria  Permanent  Benefit  Building  Society,  180.  N.  14, 18 ;  Z.  24, 
27 ;  S.  36 ;  Q.  61-21,  29,  77-9,  61-22  ;  V.  86-12,  66-26.) 

20.  If|  within  the  time  limited  in  such  direction,  or  under  any  order  of 
the  Supreme  Court,  any  notice  forwarded  by  registered  letter  as  aforesaid 
shall  not  be  returned  to  the  Eecorder  of  Titles  by  the  Postmaster- General, 
and  if,  within  the  time  so  limited,  he  shall  not  have  received  a  caveat  aa 
hereinafter  described,  forbidding  him  so  to  do ;  and  in  any  case  in  which 
personal  notice  may  be  required  as  aforesaid,  if  he  shall  have  received  proof 
to  bis  satisfaction  that  such  notice  has  been  served  the  Eecorder  of  Titles, 
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Bhall,  pursuant  to  such  direction  of  the  Land  Titles  Commissioners,  bring 
the  land  described  in  such  application  under  the  provisions  of  this  Act,  by 
issuing  to  the  applicant  proprietor,  or  to  such  person  as  he  or  the  person 
applying  in  his  behalf  may,  by  any  writing  under  his  hand,  direct,  a  certifi- 
cate of  title  for  the  same,  as  hereinafter  described.  (N.  19 ;  Z.  17 ;  Q.  61- 
22 ;  S.  26,  27 ;  V.  66-34.) 

21.  The  Recorder  of  Titles,  whenever  any  letter  containing  any  notice  Onrttumof 
shall  be  returned  to  him  by  the  Postmaster- Q-eneral,  shall  refer  the  case  SSSp^of 
to  the  Lands  Titles  Commissioners  for  their  further  direction,  and  whenever  p«w?n»i 
he  shall  be  made  aware  that  any  notice  required  by  any  applicant  to  be  Beoordfer  of 
served  personally  has  failed  to  be  or  cannot  be  so  served,  he  shall  notii^-  the  ™S!jJ 
same  to  such  applicant  who,  if  he  thinks  fit,  may  by  writing  under  his  hand,  iLioa  Titles 
withdraw  such  requirement,  and  the  Recorder  of  Titles  shall  thereupon  SSaS!^ 
report  the  case  to  the  Lands   Commissioners  who,  in  either  such  case,  may 

reject  the  application  altogether,  or  direct  the  Recorder  of  Titles  to  bring 
the  land  therein  described  under  the  provisions  of  this  Act  forthwith,  or, 
after  such  further  interval,  notification,  or  advertisement  as  they  may  deem 
fit.     (Q.  61-21 ;  S.  38.) 

22.  Any  person  having  or  claiming  any  interest  in  any  land  so  advertised  Pwtiee 
as  aforesaid,  or  the  attorney  of  any  such  person,  may,  within  the  time  by  iSi^^ier 
any  direction  of  the  Lands  Titles  Commissioners  for  that  purpose  limited,  <»▼«»* 
lodge  a  caveat  with  the  Recorder  of  Titles  in  the  Form  B  of  the  Schedule 
hereto,  forbidding  the  bringing  of  such  land  under  the  provisions  of  this 

Act,  and  every  such  caveat  shall  particularise  the  estate,  interest,  lien,  or 
charge  claimed  by  the  person  lodging  the  same.  (N.  21 ;  Q.  61-23 ;  S.  39 ; 
V.  118.) 

23.  The  Recorder  of  Titles,  upon  receipt  of  such  caveat  within  the  if  oaTMt  be 
time  limited  as  aforesaid,  shall  notify  the  same  to  such  applicant  proprietor,  {^n^^e 
and  shall  suspend  further  action  in  the  matter,  and  the  lands  in  respect  of  '^^*  p"^ 
which  such  caveat  may  have  been  lodged,  shall  not  be  brought  under  the  »t»ye3** 
provisions  of  this  Act,  until  such  caveat  shall  have  been  withdrawn,  or  shall 

have  lapsed  from  any  of  the  causes  hereinafter  provided,  or  until  a  decision 
shall  have  been  obtained  from  the  court  having  jurisdiction  in  the  matter. 
(N.  22;  S.  40;  V.  85.3L) 

24.  After  the  expiration  of  three  calendar  months  from  the  receipt  Caveate 
thereof,  such  caveat  shall  be  deemed  to  have  lapsed,  unless  the  person  by  pr^^edinS 
whom,  or  on  whose  behalf  the  same  was  lodged,  shall  within  that  time  have  ^^  ^w^ 
taken  proceedings  in  any  court  of  competent  jurisdiction,  to  establish  his  months 
title  to  the  estate,  interest,  lien  or  charge  therein  specified,  and  thereof  shall 

have  given  written  notice  to  the  Etecorder  of  Titles,  or  shall  have  obtained 
from  the  Supreme  Court  an  order  or  injunction  restraining  the  Recorder  of 
Titles  firom  bringing  the  land  therein  referred  to  under  the  provisions  of 
this  Act.  (Summers  ex  parte  Ayhoin,  62.  N.  23-82  :  Z.  145,  146 ;  Q.  61- 
21,  77-39;  S.  45;  V.  66-117,  24.) 

25.  Any  applicant  proprietor  may  withdraw  his  application  at  any  time  AppHcant 
prior  to  the  issuing  of  the  certificate  of  title,  and  the  Recorder  of  Titles  Jfay  ISJiSf' 
shall,  in  such  case,  upon  request  in  writing,   signed  by  such  applicant  pro-  ^^  •ppu- 
prietor,  return  to  him  the  abstract  and  all  instruments  of  title  aeposited  by      **" 
such  proprietor  for  the  purpose  of  supporting  his  application.     (N.  24-14  ; 

Z.  27  ;  Q.  61-29,  77-9 ;  S.  41 ;  V.  85-64.) 
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instraments  26.  Upon  iBsaing  a  Certificate  of  title  bringing  land  under  the  provisions 

^y^^mchide  of  this  Act,  the  Eecorder  of  Titles  shall  stamp  as  cancelled  every  instrument 

other  pro-    of  title  Surrendered  by  the  proprietor  when  making  his  application.  Provided 

Jetori^to  that  if  any  such  instrument  sl^  relate  to,  or  include  any  property  whether 

appu«»nt      personal  or  real,  other  than  the  land  included  in  such  certificate  of  title,  then 

propn«  or    ^j^^  Kecordcr  of  Titles  shall  endorse  thereon  a  memorandum  cancelling  the 

same  in  so  far  only  as  relates  to  the  land  included  in  such  certificate  of  title 

and  shall  return  such  instrument  to  such  proprietor,  otherwise  he  shall  retain 

the  same  in  his  office,  and  no  person  shall  be  entitled  to  the  production  of 

such  instrument  so  stamped,  except  upon  the  written  order  of  the  applicant 

proprietor,  or  of  some  prrson  claiming  through  or  under  him,  or  upon  the 

order  of  the  Supreme  Court  or  of  a  Judge  thereof.     (S.  42.) 

Certificate  27-  I^  case  of  an  applicant  proprietor,  or  the  person  to  whom  an 

Ssoe^***    applicant  proprietor  may  have  directed  certificate  oi  title  to  be  issued, 
name  of       BDall  die  in  the  interval  between  the  date  of  his  application  and  the  date 
■ppuSmt      appointed  for  the  certificate  of  title  to  issue,  in  accordance  with  the  pro- 
proprietor    Yisions  hereinbefore  contained,  the  certificate  of  title  shall  be  issued  in 
the  name  of  such  applicant  proprietor,  or  in  the  name  of  the  person  to 
whom  he  may  have  directed  it  to  be  issued,  as  the  case  may  require,  and 
such  land  shall  devolve  in  like  manner  as  if  the  certificate  o£  title  had  been 
issued  prior  to  the  death  of  such  applicant  proprietor  or  person  so  named  by 
him.     (Be  Doust,  33  ;  re  O'Brien,  34.     See  Sec.  10,  1866  Act     S.  43). 
Per  centage  28-  TJpon  the  first  bringing  of  land  under  the  provisions  of  this  Act, 

tobe*ie^ed  whether  by  the  alienation  thereof  in  fee  from  the  Crown,  or  consequent 
Mr«J?f*^e  ^P^^  *^®  application  of  the  proprietor  as  hereinbefore  provided ;  and  also 
upon  the  registration  of  the  title  to  an  estate  of  freehold  in  possession  in 
land,  under  the  provisions  of  this  Act,  derived  through  the  will  or  intestacy 
of  a  previous  proprietor,  or  under  any  settlement,  there  shall  be  paid  to  the 
Eecorder  of  Titles  the  sum  specified  in  the  Schedule  hereto  marked  F  ;  and 
in  the  case  of  land  brought  under  the  provisions  of  this  Act  bv  the  aliena- 
ation  in  fee  from  the  Crown,  the  price  paid  for  such  land  shall  be  deemed 
and  taken  to  be  the  value  thereof,  for  the  purpose  of  levying  such  sum,  and 
in  all  other  cases  as  aforesaid,  such  value  snail  be  ascertained  by  the  oath  or 
solemn  affirmation  of  the  applicant  proprietor  or  person,  deriving  such  land 
by  transmission :  Provided  always,  that  if  the  Eecorder  of  Titles  shall  not 
be  satisfied  as  to  the  correctness  of  the  value  so  declared  or  sworn  to,  it 
shall  be  lawful  for  him  to  require  such  applicant  proprietor,  or  persoti 
deriving  such  land  by  transmission,  to  produce  a  certificate  of  such  value, 
under  the  hand  of  a  sworn  valuator,  which  certificate  shall  be  received  as 
conclusive  evidence  of  such  value,  for  the  purpose  aforesaid.  (N.  27 ;  Q. 
61-41 ;  V.  66-30.) 
Anarance  29.  AH  Bums  of  money  BO  received  as  aforesaid  shall  be  paid  to  the 

{nrested  ^   Treasurer  of  the  said  Colony,  who  shall,  from  time  to  time,  invest  such  sums, 
GoTeroment  together  with  all  interest  and  profits  which  may  have  accrued  thereon,  in  the 
***"*"  »«•     Tasmanian  Government  securities,  to  constitute  an  Assurance  Fund  for  the 
purposes  hereinafter  provided.     (Q.  61-42  ;  V.  66-143.) 

wf^wunfon  ^^'  ^^®  reversion  expectant  upon  any  lease  shall  not  be  deemed  to 

ie^no°  to°  have  been  extinguished  in  consequence  of  the  laud  whereof  such  lease  has 

gttiJSid'      ^®®^  granted  having  been  brought  under  the  provisions  of  this  Act,  or  under 

the  provisions  of  the  hereinbefore  recited  Acts,  or  any  of  them,  and  the 

Serson  named  in  any  certificate  of  title  as   seized   of  the   land  therein 
escribed  shall  be  held  in  every  Court  of  law  and  equity  to  be  entitled  to 
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the  reTersion  expectant  from  any  lease  that  may  be  noted  by  memorial 
thereon  and  to  have  all  powers,  rights,  and  remedies  to  which  a  reversioner 
is  by  law  entitled,  and  shall  be  subject  to  all  covenants  and  conditions 
therein  expressed,  to  be  performed  on  the  part  of  the  lessor.  (Z.  29 ;  S. 
40 ;  V.  66-51.) 

31.  The  Eecorder  of  Titles  shall  keep  a  book  to  be  called  the  "  Register  Recorder  of 
Book,"  and  shall  bind  up  therein  the  duplicates  of  all  grants  and  of  all  JJSiTi^is- 
certificates  of  title  ;  and  each  grant  and  certificate  of  title  shall  constitute  terBook 

a  separate  folium  of  such  book ;  and  the  Eecorder  of  Titles  shall  record 
thereon  the  particulars  of  all  instruments,  dealings,  and  other  matters  by 
this  Act  required  to  be  registered  or  entered  on  the  Register  Book  affecting 
the  land  included  under  each  such  grant  or  certificate  of  title  distinct  and 
apart.     (KissUng  v.  MitcheUon,  123.     Z.  104  ;  Q.  84-2  ;  S.  16.) 

32.  The  registered  proprietor  of  an  estate  of  freehold  in  possession  in  CMjUflc^pf 
land  under  the  provisions  of  this  Act,  not  being  a  lease  for  a  life  or  lives,  dnoiicate,  "* 
shall  be  entitlea  to  receive  a  certificate  of  title  for  the  same,  which  certifi-  JJ^^J  ^  j^ 
cate  of  title  shall  be  in  duplicate,  in  the  form  C  of  the  Schedule  hereto,  Register 
and  shall  set  forth  the  nature  of  the  estate  of  freehold  in  respect  to  which 

it  is  issued,  and  of  any  powers  vested  in  the  proprietor  thereof ;  and  the 
Recorder  of  Titles  shall  note  thereon,  in  such  manner  as  to  preserve  their 
priority,  the  particulars  of  all  unsatisfied  mortgages  or  other  encumbrances, 
and  of  any  dower,  lease,  or  rent-charge  to  which  the  land  may  be  subject, 
and  if  such  certificate  of  title  be  issued  to  a  minor  or  to  a  person  otherwise  ifiBsnedto 
under  disabilities,  he  shall  state  the  age  of  such  minor,  or  tne  nature  of  the  5®"®°<ii^ 
disability,  so  far  as  known  to  him,  and  shall  cause  one  original  of  each  ability  each 
certificate  of  title  to  be  bound  up  in  the  Register  Book,  and  deliver  the  ^^^^ 
other  to  the  proprietor  entitled  to  the  land  described  therein.     (N.  81 ;  Q. 
61-33  ;  S.  48,  69-2.) 

33.  Every  certificate  of  title  duly  authenticated  under  the  hand  and  JjJ^^^J^ 
seal  of  the  Recorder  of  Titles  shall  be  received  in  all  Courts  of  law  and  e^deno^of  * 
equity  as  evidence  of  the  particulars  therein  set  forth,  and  of  their  being  {hSt*tSe*uSd 
entered  in  the  Register  Book,  and  shall,  except  in  any  of  the  cases  herein-  hu  been 
after  otherwise  provided,  be  conclusive  evidence  that  the  person  named  in  Snir  Owf  * 
such  certificate  of  title  or  in  any  entry  thereon,  as  seized  of  or  as  taking  ^«* 
estate  or  interest  in  the  land  therein  described,  is  seized  or  possessed  of  such 

land  for  the  estate  or  interest  therein  specified  and  that  the  property  com- 
prised in  such  certificate  of  title  has  been  duly  brought  under  the  provisions 
of  this  Act ;  and  no  certificate  of  title  shall  be  impeached  or  defeasible  on 
the  ground  of  want  of  notice  or  of  insufficient  notice  of  the  application  to 
bring  the  la»d  therein  described  under  the  provisions  of  this  Act,  or  on 
account  of  any  error,  omission,  or  informality  in  such  application  or  in  the 
proceedings  pursuant  thereto,  by  the  Lands  Titles  Commissioners  or  by  the 
Recorder  of  Titles.  {Jones  v.  Fork,  87.  See  Sec.  26  of  1886  Act,  N.  33  ;  Grants  and 
Z.  65  ;  Q.  61-122  ;  S.  80 ;  V.  66-47,  78-2.)  ~  tiu^ 

34.  Every  land  grant  and  certificate  of  title  shall  be  deemed  and  taken  SS^'^- 
to  be  registered  under  the  provisions  and  for  the  purposes  of  this  Act,  so  ^*.®J^ 
soon  as  the  same  shall  have  been  marked  by  the  Recorder  of  Titles  with  the  Book 
folium  and  volume  as  embodied  in  the  Register  Book ;  and  every  memoran-  J?!fi^"^** 
dum  of  transfer  or  other  instrument  purporting  to  transfer  or  in  any  way  when  memo- 
to  affect  land  under  the  provisions  of  this  Act  shall  be  deemed  to  be  so  "m  SSL***'  * 
registered  so  soon  as  a  memorial  thereof,  as  hereinafter  described,  shall  have  t°'*.'t!_^ 
been  entered  in  the  Register  Book  upon  the  folium  constituted  by  the  Book 
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Definition  of  existing  grant  or  certificate  of  title  of  such  land  ;  and  the  person  named  in 
propriel^  any  grant,  certificate  of  title,  or  other  instrument  so  registered  as  seized  of 
or  taking  any  estate  or  interest  shall  be  deemed  to  be  the  registered  proprietor 
thereof.  (Featherstone  v.  Hanlotiy  4 ;  Pannan  r.  Fannan,  16,  18 ;  Ohomley  v. 
Firebrace,  21 ;  JTouse  v.  CFarrell,  51 ;  re  Hayton  and  Dibbs,  67  ;  SaU  t. 
B^all,  98;  Fitzgerald  y.  Archer,  101  ;  Kirkham  v.  Carpenter,  111;  ex  parte 
the  Mutual  Trust  Company,  117,  136;  Jones  v.  Jones,  134;  Rail  v.  Loder, 
168 ;  Stevens  y.  Williams,  186  ;  Robertson  v  Keith,  195 ;  Miller  v.  Morrissey, 
214;  Jiru/7?Ay  v.  Mitchell,  216.  N.  34,  78-14;  Z.  32 ;  Q.  61-34,  35  ;  S.  50, 
53,  58 ;  V.  66-42.) 

S?b21?*^**  35.  Except  as  is  hereinafter  otherwise  provided,  every  grant  or  other 
dupUcate  instrument  presented  for  registration  shall  be  in  duplicate,  and  shall  be 
attested  by  a  witness ;  and  shall  be  registered  in  the  order  of  time  in  which 
in«tran»enu  the  same  is  produced  for  that  purpose  ;  and  instruments  registered  in  respect 
prkfritf  ^  to  or  afiecting  the  same  estate  or  interest,  shall,  notwithstanding  any  express, 
according  to  implied,  or  constructive  notice,  be  entitled  in  priority  the  one  over  the  other 
tration[alndi  according  to  the  date  of  registration,  and  not  according  to  the  date  of  each 
tCTed,7ob«  instrument  itself;  and  the  Becorder  of  Titles,  upon  registration  thereof, 
deem'edtobe  shall  file  oue  Original  in  his  office,  and  shall  deliver  the  other  to  the  person 
Rc^^tor*  "*  entitled  thereto  ;  and  so  soon  as  registered  every  instrument  drawn  in  any 
tohJ' "^  of  the  several  forms  provided  in  the  Schedule  hereto,  or  in  any  form  which 
effect^of  a*  ioT  the  Same  purpose  may  be  authorised,  in  conformity  with  the  provisions 
<*«^  of  this  Act  shall,  for  the  purposes  of  this  Act,  be  deemed  and  taken  to  be 

embodied  in  the  E^gister  Book  as  part  and  parcel  thereof,  and  such  instru- 
ment, when  so  constructively  embodied,  and  stamped  with  the  seal  of  the 
Recorder  of  Titles,  shall  have  the  effect  of  a  deed  duly  executed  by  the 
parties   signing  the  same.     {Mudgway  v.  Davy  and  Buick,   1 ;  Sharpe  v. 
Hadley,  3 ;  D'Albrydhill  y.  D'Albri/dhill,  82  ;   Wildash  v.  Hutchison,  132  ; 
re  Craig,  76 ;  Patchell  v.  Maunsell,  113.      N.  35 ;  Z.  33 ;   S.  ^Q,  58 ;  V. 
66-37.) 
S)T^Simt8  to         ^®'  ^^  ©very  instrument  charging,  creating,  or  transferring,  any  estate 
be  impUed    or  interest  in  land  under  the  provisions  of  this  Act«  there  shall  be  implied 
mottU™"      *^®  following  covenant  by  the  party  charging,  creating,  or  transferring  such 
estate  or  interest,  that  is  to  say  : — That  he  will  do  such  acts  and  execute 
such  instruments,  as  in  accordance  with  the  provisions  of  this  Act  may  be 
necessary  to  give  effect  to  all  covenants,  conditions,  and  purposes  expressly 
set  forth  in  such  instruments,  or  by  this  Act  declared  to  be  implied  against 
such  party  in  instruments  of  a  like  nature.     (JSucknaU  v.  Beid,  145.     Q. 
61-67.) 
Memorial  37*  Every  memorial  entered  in  the  Eegister  Book  shall  state  the  nature 

defined  ^£  ^^ie  instrument  to  which  it  relates,  the  day  and  hour  of  the  production  of 
such  instrument  for  registration  and  the  names  of  the  parties  thereto,  and 
shall  refer  by  number  or  symbol  to  such  instrument  and  shall  be  signed  by 
the  Recorder  of  Titles.     (N.  37 ;  Z.  34  ;  S.  61 ;  V.  66-40.) 

Memorial  to         33.  Whenever  a  memorial  of  any  instrument  has  been  entered  in  the 
on  delicate  Register  Book,  the  Recorder  of  Titles  shall,  except  in  the  case  of  a  transfer 
other  initru.  ^^  other  dealing  endorsed  on  a  memorandum  of  lease  or  of  mortgage  or  of 
ment        '  incumbrance  as  hereinafter  provided,  record  the  like  memorial  on  the  dupli- 
cate grant,  certificate  of  title,  lease,  or  other  instrument  evidencing  title  to 
the  estate  or  interest  intended  to  be  dealt  with,  or  in  any  way  affected, 
unless  the  Recorder  of  Titles  shall,  as  hereinafter  provided,  dispense  with 
the  production  of  the  same ;  and  the  Becorder  of  Titles  shall  endorse  on 
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every  instrument  so  registered  a  certificate  of  the  date  and  hour  on  which  certificate 
the  said  memorial  was  entered  in  the  Register  Book,  and  shall  authenticate  J^'^e'J^i*'" 
each  such  certificate  by  signing  his  name  and  affixing  his  seal  thereto  ;  and  denoe 
such  certificate  shall  be  received  in  all  courts  of  law  and  equity  as  conclusive 
evidence  that  such  instrument  has  been  duly  registered.     (Aubrey  v.  Seott, 
79.     N.  38 ;  Z.  85  ;  Q.  61-45  ;  S.  53  ;  V.  66-41.) 

39.  No  instrument  shall  be  effectual  to  pass  any  estate  or  interest  in  inBtroments 
any  land  under  the  provisions  of  this  Act,  or  to  render  such  land  liable  as  °ntiff|JJ^ 
security  for  the  payment  of  money;  but  upon  the  registration  of  anyinstru-  inBegistry 
ment  in  manner  hereinbefore  prescribed  the  estate  or  interest  specified  in  ^^^^ 
such  instrument  shall  pass,  or,  as  the  case  may  be,  the  land  shall  become 

liable  as  security,  in  manner  and  subject  to  the  covenants,  conditions,  and 
contingencies  set  forth  and  specified  in  such  instrument,  or  by  this  Act 
declared  to  be  implied  in  instruments  of  a  like  nature ;  and  should  two  or 
more  instruments,  executed  by  the  same  proprietor,  and  purporting  to 
transfer  or  encumber  the  same  estate  or  interest  in  any  land,  be  at  the  same 
time  presented  to  the  Recorder  of  Titles  for  registration  and  endorsement, 
he  shall  register  and  endorse  that  instrument  under  which  the  person 
claims  property,  who  shall  present  to  him  the  grant  or  certificate  of  title 
of  such  land  for  that  purpose.  (N.  35;  Z.  36  ;  Q.  61-43,  77-14;  S.  67 ; 
V.  66-61.) 

40.  Notwithstanding  the  existence  in  any  other  person  of  any  estate  Batate  of 
or  interest,  whether  derived  by  grant  from  the  Crown  or  otherwise,  which,  JJ^jJiSi^ 
but  for  this  Act,  might  be  held  to  be  paramount,  or  to  have  priority,  the  paramount 
registered  proprietor  of  land,  or  of  any  estate  or  interest  in  land  under  the 
provisions  of  this  Act,  shall,  except  in  case  of  fraud,  hold  the  same  subject 

to  such  encumbrances,  liens,  estates,  or  interests,  as  may  be  notified  on  the 
folium  of  the  Register  Book,  constituted  by  the  grant  or  certificate  of  title 
of  such  land,  but  absolutely  free  from  all  other  encumbrances,  liens,  estates, 
or  interests  whatsoever,  except  the  estate  or  interest  o£  a  proprietor  claim- 
ing the  same  land  under  a  prior  certificate  of  title,  or  under  a  prior  grant 
registered  under  the  provisions  of  this  Act,  and  except  so  far  as  regards  the 
omission  or  misdescription  of  any  right  of  way  or  other  easement  created  in 
or  existing  upon  any  land,  and  except  so  far  as  regards  any  portion  of  land 
that  may  be  erroneously  included  in  the  grant,  certificate  ot  title,  lease,  or 
other  instrument  evidencing  the  title  of  such  registered  proprietor  by  a 
wrong  description  of  parcels  or  boundaries.  (Hassett  v.  Colonial  Bank,  138. 
N.  40  ;  Z.  55  ;  Q.  61-4 i  ;  V.  66-49.) 

41»  The  Recorder  of  Titles  shall  not  register  any  instrument  pur-  JjJ^^g*^®"*" 
porting  to   transfer   or   otherwise  to  deal   with    or  affect  any  estate  or  JListered 
interest  in   land  under  the  provisions  of  this  Act,  except  in  the  "^a-nner  JJ^JJJ^J^ 
herein  provided,  nor  unless  such  instrument  be  in  accordance  with  the  pro-  withpreeon- 
visions  hereof .  ^^^''""^ 

42.  When  land  under  the  provisions  of  this  Act  is  intended  to  be  Tramfer 
transferred,  or  any  right  of  way  or  other  easement  is  intended  to  be  created 
or  transferred,  the  registered  proprietor  shall  execute  a  memorandum  of 
transfer  in  Form  D.  of  the  Scnedule  hereto,  which  memorandum  shall,  for 
description  of  the  land  intended  to  be  dealt  with,  refer  to  the  grant  or 
certificate  of  title  of  such  land,  or  shall  give  such  description  as  may  be 
sufficient  to  identify  the  same,  and  shall  contain  an  accurate  statement  of 
the  estate,  interest,  or  easement  intended  to  be  transferred  or  created,  and 
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a  memorandum  of  all  leases,  mortgages,  and  otlier  encambrances  to  which 
the  same  may  be  subject.      {Kelly  ▼.    Fuller,   139 ;    Formby   v.  Adelaide 
Corporation,  199.     N.  42  ;  Z.  76  ;  Q.  61-48 ;  S.  96 ;  V.  66-57.) 
EMementa  43,  Whenever  an;^  easement,  or  any  incorporeal  right  other  than  an 

poreii  rijhta  annuity  or  rent  charge,  in  or  over  any  land  under  the  provisions  of  this  Act, 
tered  "  ^®  created  for  the  purpose  of  being  annexed  to  or  used  and  enjoyed  together 
with  other  land  under  the  provisions  of  this  Act,  the  Becorder  of  Titles 
shall  enter  a  memorial  of  the  instrument  creating  such  easement  or  incor- 
poreal right  upon  the  folium  of  the  Eegister  Book,  constituted  by  the  exist- 
ing grant  or  certificate  of  title  of  such  other  land.  (Anderson  v.  Maori 
mil  Borough,  103, 124.  N.  43 ;  Z.  61 ;  Q.  61-51,  77-28,  85-9 ;  S.  81 ;  V. 
85-41.) 
If  estate  of  44*  If  the  memorandum  of  transfer  purports  to  transfer  an  estate  of 

tl^sfirred  freehold  in  possession  not  being  a  lease  for  a  life  or  lives  in  the  whole  or  in 
oertifloate  of  part  of  the  land  mentioned  in  any  grant  or  certificate  of  title,  the  trans- 
deifverecTup  Toror  shall  deliver  up  the  grant  or  certificate  oi:  title  of  the  said  land  ;  and 
ceUeT'Voiar  ^^®  EecDrdcr  of  Titles  shall,  after  registering  the  transfer,  enter  on  such 
as  regards  grant  or  Certificate  of  title  a  memorandum  cancelling  the  same,  either 
ofl£d^**"  whoUv  or  partially,  according  as  the  memorandum  of  transfer  purports  to 
tpansierred  transfer  the  whole,  or  part  only,  of  the  land  mentioned  in  such  grant  or 
certificate  of  title,  and  setting  forth  the  particulars  of  the  transfer.  {Ex 
parte  Bighy,  77.  N.  44  ;  Q.  61-49.) 
Fresh  oerti-  45.  The  Eecordor  of  Titles  upon  cancelling  any  grant  or  certificate  of 

issued  to  *  title,  either  wholly  or  partially,  pursuant  to  any  such  transfer,  shall  make 
purchaser  q^j^^  ^0  the  transferee,  a  certificate  of  title  to  the  land  mentioned  in  such 
A  certificate  memorandum  of  transfer ;  and  every  such  certificate  of  title  shall  refer  to 
balance,  if  the  Original  grant  of  such  land,  and  to  the  memorandum,  or  other  instru- 
any,  unl  mcut  of  transfer ;  and  the  Recorder  of  Titles  shall  retain  every  such  can- 
to'SSti^  celled  or  partially  cancelled  grant  or  certificate  of  title,  and  whenever 
*rietorwhen  required  thereto  by  the  proprietor  of  an  unsold  portion  or  balance  of  land 
Swnandldr*  included  in  any  such  partially  cancelled  grant  or  certificate  of  title,  or  by  a 
rJJiJtered  registered  transferee  of  such  portion  or  of  any  part  thereof,  shall  make  out 
transferee  to  such  proprietor,  or  transferee,  a  certificate  of  title  for  such  portion,  or 
thereof        £^j.  ^^^  ^^^  thereof,  of  which  he  is  the  proprietor  or  transferee.     (N. 

45-127 ;  Q.  61-50, 132,  77-117.) 

'ftanaferee  4Q,  In  every  instrument  transferring  an  estate  or  interest  in  land 

ject  to  mort- under   the  provisions  of  this   Act,  subject  to  mortgage  or  encumbrance, 

gage  or       there  shall  be  implied  the  following  covenant  by  the  transferee  ;  that  is  to 

branceto      say  : — That  such  transferee  will  pay  the  interest  or  annuity  secured  by  such 

[J^°^     mortgage  or  encumbrance,  after  the  rate  and  at  the  times  specified  in  the 

instrument  creating  the  same,  and  will  indemnify  and  keep  harmless  the 

transferor  from  and  against  the  principal  sum  secured  by  such  instrument, 

and  from  and  against  all  liability  in  respect  of  any  of  the  covenants  therein 

contained,  or  by  this  Act  implied,  on  the  part  of  the  transferor.     (N.  46  ; 

Q.  61-68  ;  V.  66-63.) 

Lands  under         47,  W'hon  any  land  under  the  provisions  of  this  Act  is  intended  to  be 

iioM^f^his  leased  or  demised  for  a  life  or  lives,  or  for  any  term  of  years  exceeding  three 

Act  how       years,  the  proprietor  shall  execute  a  memorandum  of  lease  in  Form  E  of  the 

Schedule  hereto ;  and  every  such  instrument  shall,  for  description  of  the 

land  intended  to  be  dealt  with  refer  to  the  grant  or  certificate  of  title  of  the 

land,  or  shall  give  such  other  description  as  may  be  necessary  to  identify 

such  land ;  and  a  right  for  or  covenant  by  the  lessee  to  purchase  the  land 
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therein  described,  may  be  stipulated  in  such  instrument ;  and  in  case  the 
lessee  shall  pay  the  purchase  money  stipulated  and  otherwise  observe  his 
covenants  expressed  and  implied  in  such  instrument,  the  lessor  shall  be 
bound  to  execute  a  memorandum  of  transfer  to  such  lessee  of  the  said  land, 
and  the  fee-simple  thereof,  and  to  perform  all  necessary  acts  by  this  Act 
prescribed  for  the  purpose  of  transferring  to  a  purchaser  the  said  land,  and 
the  fee-simple  thereor  :  Provided  always,  that  no  lease  of  mortgaged  or 
encumbered  land,  shall  be  valid  and  binding  against  the  mortgagee  or 
encumbrancee,  unless  such  mortgagee  or  encumbrancee  shall  have  consented 
to  such  lease  prior  to  the  same  being  registered.  (JEx  parte  Bond,  89  ; 
Smith  V.  Davy,  135  ;  Ettershmh  v.  The  QueeUy  158  ;  Wilson  v.  King,  166  ; 
BucketHY.  Knolhe,  167,  168.     N.  49  ;  Q.  61-52  ;  S.  97  ;  V.  66-75.) 

48.  Whenever  any  lease  or  demise,  which  is  required  to  be  registered  Le«we  may 
by  the  provisions  of  this  Act,   is  intended  to  be   surrendered,  and  the  dewSTEy*" 
surrender  thereof  is  effected  otherwise  than  through  the  operation  of  a  «ndoraement 
surrender  in  law,  or  than  under  the  provisions  of  any  law  at  the  time  being  mufo^- 
in  force  in  the  said  colony,  relating  to  insolvent  estates,  there  shall  be  J^S^"^  **' 
endorsed  upon  such  lease,  or  on  the  counterpart  thereof,  the  word  "  sur- 
rendered," with  the  date  of  such  surrender  ;  and  such  endorsement  shall  bo 

signed  by  the  lessee,  and  by  the  lessor,  as  evidence  of  the  acceptance  thereof, 
and  f'hall  be  attested  by  a  witness  ;  and  the  Eecorder  of  Titles  thereupon 
shall  enter  in  the  Eegister  Book  a  memorandum  recording  the  date  of  such 
surrender,  and  shall  likewise  endorse  upon  the  lease  a  memorandum  record- 
ing the  fact  of  such  entry  having  been  made  in  the  Eegister  Book  ;  and 
upon  such  entry  being  so  made  in  the  Eegistry  Book,  the  estate  or 
interest  of  the  lessee  in  such  land  shall  revest  in  the  lessor,  or  in  the 
person  in  whom,  having  regard  to  intervening  circumstances  (if  any),  the 
said  land  would  have  vested  if  no  such  lease  had  ever  been  executed  ;  and 
production  of  such  lease  or  counterpart  bearing  such  endorsement  and 
memorandum  shall  be  sufficient  evidence  that  such  lease  had  been  so 
surrendered  :  Provided  that  no  lease  subject  to  mortgage  or  encumbrance 
shall  be  so  surrendered  with  the  consent  of  the  mortgagee  or  encumbrancee. 
(N.  60  ;  Z.  89  ;  Q.  61-54 ;  S.  120  ;  V.  66-82.) 

49.  In  every  memorandum  of  lease  there  shall  be  implied  the  following  OoTonantsto 
covenants  against  the  lessee,  unless  otherwise  provided  in  such  memorandum  ;  Jf  ^^^ 
that  is  to  say : — (1)  That  he  will  pay  the  rent  thereby  reserved,  at  the  times  leMeegwnrt 
therein  mentioned,  and  all  rates  and  taxes  which  may  be  payable  in  respect  *^*  ^®**®® 
of  the  demised  property  during  the  continuance  of  the  lease.      (2)  That  he 

will  keep  and  yield  up  the  demised  property  in  good  and  tenantable  repair, 
damage  by  fire,  storm,  tempest,  act  of  the  Queen's  enemies,  and  reasonable 
wear  and  tear  excepted.  (Runfer  v.  Flayer,  24 ;  D'Alhrdghill  v.  JfAlhrdy- 
hill,  82 ;  Buchnall  v.  Beid,  145  ;  Otago  Harbour  Board  v.  Spedding,  165 ; 
Wihon  V.  King,  166.  N.  51,  90  ;  Z.  156  ;  Q.  61-70,  75  ;  S.  124,  130,  132, 
152 ;  V.  66-76,  77, 85-28.) 

50.  In  every  memorandum  of  lease  there  shall  also  be  implied  the  Fowen  to 
following  powers  in  the  lessor,  unless  otherwise  provided  in  such  memo-  ^^Mor*^ 
randum  ;  that  is  to  say : — (1)  That  he  may,  by  himself  or  his  agents,  at  all 
reasonable  times,  enter  upon  the  demised  property,  and  view  the  state  of 
repair  thereof,  and  may  serve  upon  the  lessee,  or  leave  at  his  last  or  usual 

place  of  abode,  in  this  colony,  or  upon  the  demised  property,  a  notice  in 
writing  of  any  defect,  requiring  him,  within  a  reasonable  time  to  be  therein 
prescnbed,  to  repair  the  same.     (2)  That  in  case  the  rent,  or  any  part 
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thereof,  Bhall  be  in  arrear  for  the  space  of  six  calendar  months,  or  in  case 
default  shall  be  made  in  the  fulfilment  of  any  covenant,  whether  expressed 
or  implied  in  such  lease,  on  the  part  of  the  lessee,  and  shall  be  continued  for 
the  space  of  six  calendar  months,  or  in  case  the  repairs  required  by  such 
notice  as  aforesaid  shall  not  have  been  completed  within  the  time  therein 
specified,  it  shall  be  lawful  for  such  lessor  to  re-enter  upon  and  take  pos- 
session of  such  demised  premises.  (Ktckham  v.  The  Queen,  47  ;  BucknaU 
V.  Beid,  14^.      N.  61,  62  ;  Z.  92 ;  Q.  61-71 ;  3.125-2.) 

^SmtoloL  ^^'  ^^  *°y  ^^^^  ^*'®  *^®  Recorder  of  Titles,  upon  proof  to  his  satis- 
particuto  f  actiou  of  ro-ontry  and  recorery  of  possession  by  a  lessor,  by  any  proceeding 
^KSrtSr.  ^^  ^*^>  '^^^^  °^^  *^®  """^^  ^y  entry  in  the  Register  Book  ;  and  the  estate 
Book  of  the  lessee  in  such  land  shall  thereupon  determine,  but  without  releasing 

him  from  his  liability  in  respect  of  the  breach  of  any  covenant  in  such  lease 
expressed  or  implied  ;  and  the  Recorder  of  Titles  shall  cancel  such  lease  if 
delivered  up  to  him  for  that  purpose. 
Sis  Act  how  ^^*  Whenever  any  land  or  estate,  or  interest  in  land  under  the  pro- 
mortgaged  visions  of  this  Act  is  intended  to  be  charged  or  made  security  in  favour  of 
berod*^"'  ^^7  mortgagee,  the  mortgagor  shall  execute  a  memorandum  of  mortgage  in 
Form  F.  of  the  Schedule  hereto  ;  and  whenever  any  such  land,  estate  or 
interest  as  aforesaid  is  intended  to  be  charged  with  or  made  security  for  the 
payment  of  an  annuity,  rent  charge,  or  sum  of  money,  in  favour  of  any 
encumbrancee,  the  encumbrancer  shall  execute  a  memorandum  of  encum- 
brance, in  Form  G-.  of  the  Schedule  hereto  ;  and  every  such  instrument 
shall  contain  an  accurate  statement  of  the  estate  or  interest  intended  to  be 
mortgaged  or  encumbered,  and  shall,  for  description  of  the  land  intended  to 
be  dealt  with,  refer  to  the  grant  or  certificate  of  title  of  the  land  in  which 
sndh  estate  or  interest  is  held,  or  shall  give  such  other  description  as  may  be 
necessary  to  identify  such  land,  together  with  a  statement  of  all  mortgages 
and  other  encumbrances  affecting  the  same  (if  any).  {Chomley  v.  Firehrace, 
21 ;  Burne  v.  Stewart,  2S ;  Barker  v.  Weld,  31 ;  Jellicoe  v.  Wellington  Loan 
Company,  60  ;  Rose  v.  McNeil,  118  ;  Hart  v.  Stratton,  119.  N.  64,  68,  113 ; 
Z.  97 ;  Q.  61-60,  66,  61  ;  S.  137,  138  ;  V.  67-2.) 

Soum?^**         53.  Mortgage  and  encumbrance  under  this  Act  shall  have  effect  as 

bnnoe  not    socurity,  but  shall  not  operate  as  a  transfer  of  the  land  thereby  charged ;  and 

toSafw**"  ^^  case  default  be  made  m  payment  of  the  principal  sum,  interest,  annuity,  or 

Prooud        ^^^^  charge,  or  any  part  thereof  thereby  secured,  or  in  the  observance  of  any 

inoMeof     covcuant  expressed  in  any  memorandum  of  mortgage  or  of  encumbrance 

default        registered  under  this  Act,  or  that  is  hereinafter  declared  to  be  implied  in 

such  instrument,  and  such  default  be  continued  for  the  space  of  one  calendar 

month,  or  for  such  other  period  of  time  as  may  therein  for  that  purpose  be 

expressly  limited,  the  mortgagee  or  encumbrancee  may  give  to  the  mortgagor 

or  encumbrancer  notice,  in  writing,  to  pay  the  money  then  due  or  owing  on 

such  memorandum   of  mortgage,   or  of  encumbrance,   or  to  observe  the 

covenants  therein  expressed  or  implied,  as  the  case  may  be,  and  that  sale 

will  be  effected  if  such  default  be  continued,  or  may  leave  such  notice  on 

the  mortgaged  or  encumbered  land,  or  at  the  usual  or  last  known  place  of 

abode  in  Tasmania  of  the  mortgagor  or  encumbrancer,  or  other  person 

claiming  to  be  then  entitled  to  the  said  land.     (Ux  parte  Rassell,  177.) 

Pfljirerto  g^.^  After  such  default  in  payment,  or  in  observance  of  covenants 

continuing  for  the  further  space  of  one  calendar  month  from  the  date  of 

such  notice,  or  for  such  other  period  as  may  in  such  instrument  be  for  that 

purpose  limited,  such  mortgagee  or  encumbrancee  is  hereby  authorised  and 
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empowered  to  sell  the  land  so  mortgaged  or  encumbered,  or  any  part  thereof, 
and  all  the  estate  and  interest  therein  of  the  mortgagor  or  encumbrancer, 
and  either  altogether  or  in  lots,  by  public  auction  or  by  private  contract,  or 
both  such  modes  of  sale,  and  subject  to  such  conditions  as  he  may  think  fit, 
and  to  buy  in  and  re-sell  the  same  without  beins^  liable  for  any  loss 
occasioned  thereby,  and  to  make  and  execute  all  such  instruments  as  shall 
be  necessary  for  effecting  the  sale  thereof,  all  which  sales,  contracts, 
matters,  and  things  hereby  authorised  shall  be  as  yalid  and  effectual  as  if 
the  mortgagor  or  encumbrancer  had  made,  done,  or  executed  the  same ;  and 
the  receipt  or  receipts  in  writing  of  the  mortgagee  or  encumbrancee  shall  be 
a  sufficient  discharge  to  the  purchaser  of  such  land,  estate,  or  interest,  or  of 
any  portion  thereof,  for  so  much  of  his  purchase  money  as  may  be  thereby 
expressed  to  be  received  ;  and  no  such  purchaser  shall  be  answerable  for  the 
loss,  misapplication  or  non-application,  or  be  obliged  to  see  to  the  application 
of  the  purcnase  money  by  him  paid,  nor  shall  he  be  concerned  to  inquire  as 
to  the  fact  of  any  default  or  notice  haying  been  made  or  given  as  aforesaid ; 
and  the  purchase  money  to  arise  from  the  sale  of  any  such  land,  estate,  or 
interest  shall  be  applied — First,  in  payment  of  the  expenses  occasioned  by  AppropriA- 
Buch  sale — Secondly,  in  payment  of  tbe  moneys  secured  on  such  land,  p^,Je^ 
estate,  or  interest  which  may  then  be  due  or  owing  to  the  mortgagee  or 
encumbrancee ;  and  the  surplus  (if  any)  shall  be  paid  to  the  mortgagor  or  / 
encumbrancer  as  the  case  may  be.  (Bur^e  v.  Stewart,  28 ;  Buckett  y. 
Knohbe,  167;  St,  George  y.  Burnett,  175;  Boss  y.  Victoria  Fermanent 
Building  Society,  180;  re  John  Eaton,  194.  N.  66  ;  Z.  98,  99,  77-20  ;  Q. 
61-69,67;  S.  133,136;  V.  66-85;  85-44.) 

55.  Upon  the  registration  of  any  memorandum  or    instrument  of  g»orderof 
transfer  executed  by  a  mortgagee  or  encumbrancee  for  the  purpose  of  such  gi^JflJot 
sale  as  aforesaid,  the  estate  or  interest  of  the  mortgagor  or  encumbrancer  ^  *^^J^ 
therein  described  as  to  be  conveyed  shaU  pass  to  and  vest  in  the  purchaser,  "**otIo™! 
freed  and  discharged  from  all  liability  on  account  of  such  mortgage  or  ^'»«><^ 
encumbrance  or  of  any  mortgage  or  encumbrance  registered    subsequent 
thereto  ;  and  if  such  memorandum  of  transfer  purports  to  pass  an  estate  of 
freehold  in  possession,  the  purchaser  shall  be  entitled  to  receive  a  certificate 

of  title  for  the  same.     {Be  Ihompson  and  Chipps,  27  ;  Miller  y.  Morrissey, 
181.) 

56.  The  mortgagee  or  encumbrancee,  upon  default  in  payment  of  the  J^JJJf  °^ 
principal  sum  or  any  part  thereof,  or  of   any  interest,  annuity,  or  rent  mortgaf^ee 
charge,  secured  by  any  mortgage  or  encumbrance,  may  enter  into  possession  JJi^j^^w 
of  the  mortgaged  or  encumbered  land  by  receiving  the  rents  and  profits  enter  and 
thereof,  or  may  distrain  upon  the  occupier  or  tenant  of  the  said  land  under  Ijjn,  o?mIy 
the  power  to  distrain  hereinafter  contained ;  or  may  pursue  the  remedy  dirtndn 
hereinafter  provided  to  obtain  possession  of  the  said  land  either  before  or  Mmr  bring 
after  entering  into  the  receipt  of  the  rents  and  profits  thereof,  or  making  .  ^^J 
any  distress  as  aforesaid,  and  either  before  or  after  any  sale  of  such  land  ?r^7^M. 
shall  be  effected  under  the  power  of  sale  given  or  implied  in  his  memorandum  Jid™fion' 
of  mortgage  or  of  encumbrance,  and  any  such  registered  mortgagee  shall  be 
entitled  to  foreclose  the  right  of  the  mortgagor  to  redeem  the  said  mortgaged 

or  encumbered  lands  in  manner  hereinafter  provided. 

57.  Besides  his  remedy  against  the  mortgagor  or  encumbrancer  every  Mortgagee 
mortgagee   or  encumbrancee,   shall   be  entitled,  after  the  principal  sum,  or  enoam. 
interest,  annuity,  or  rent  charge  shall  have  become  in  arrear  for  twenty-one  SJSSJot^ 
days,  and  after  seven  days  have  elapsed  from  the  date  of  application  for  the  tenvitor 
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ooonpier  for  payment  thereof  to  the  occupier  or  tenant  to  enter  upon  the  mortgaged  or 
SSSSS^  encumbered  land,  and  diatrain  and  sell  the  goods  and  chattels  of  such 
the  amoont  occupier  or  tenant,  and  to  retain  thereout  the  moneys  which  shall  be  so  in 
by'iJSA^'**  arrear  and  all  costs  and  expenses  occasioned  by  such  distress  and  sale: 
tenant  or  Provided  that  no  occupier  or  tenant  occupying  such  land  shall  be  liable  to 
******°^"'  pay  to  any  mortgagee  or  encumbrancee,  a  greater  sum  tlian  the  amount  of 
u»bie?OT  ^^*  which  at  the  time  of  making  such  distress  may  be  then  due  from  such 
fnreaterram  occupior  or  tenant  to  the  mortgagor  or  encumbrancer,  or  to  the  person 
amon^of  claiming  the  said  land  under  the  mortgagor  or  encumbrancer,  and  any 
rent  a<^aaity  amouut  80  paid  shall  be  held  to  be  pro  tanto  in  satisfaction  of  such  rent. 
hSf**  ^      {Jellicoe  v.  Wellington  Loan  Company,  60 ;    Boss  v.  McNeily  118 ;  Rart  v. 

Stratum,  119  ;   WiUon  t.  King,  166.     N.  58 ;  Z.  97  ;  Q.  61-60,  61 ;    S.  137, 

138  ;  V.  67-2.     See  note  to  Sec.  62,  ante.) 

Mortgagee  68.  Any  mortgagee  or  encumbrancee  of  leasehold  land  under  the 

bri^2fof    provisions  of  this  Act,  or  any  person  claiming  the  said  land  as  a  purchaser 

eoto^^^^^lnto  ^^  otherwise,  from  ox^der  such  mortgagee  or  encumbrancee,  after  entering 

pouelmoD    into  possossion  of  the  said  land,  or  the  rents  and  profits  thereof,  shall, 

proSa  "^    during  such  possession  and  to  the  extent  of  any  rents  and  profits  which  may 

becomea       be  received  by  him,  become  and  be  subject  and  liable  to  the  lessor  of  the 

£S|^^       said  land,  or  the  person  for  the  time  being  entitled  to  the  said  lessor's  estate 

or  interest  in  the  said  land,  to  the  same  extent  as  the  lessee  or  tenant  was 

subject  to  and  liable  for  prior  to  such  mortgagee,  encumbrancee,  or  other 

person  entering  into  possession  of  the  said  land,  or  the  rents  and  profits 

thereof.      (Jtwiy  v.  Stuart,  161.      N.  69  ;    Z.  113 ;    Q.  61-62 ;   S.  139  ;   V. 

66-»l.) 

iMsoharge  59.  Upon  the  production  of  any  memorandum  of  mortgage  or  of 

and  ot!^S*  encumbrance,  having  thereon  an  endorsement,  signed  by  the  mortgagee  or 
branoes  eucumbrancee,  and  attested  by  a  witness,  discharging  the  land,  estate,  or 
interest  from  the  whole  or  part  of  the  principal  sum  or  annuity  secured,  or 
discharging  any  part  of  the  land  comprised  in  such  instrument  from  the 
whole  of  such  principal  sum  or  annuity,  the  Recorder  of  Titles  shall  make 
an  entiy  in  the  Register  Book,  noting  that  such  mortgage  or  encumbrance 
is  discharged  wholly  or  partially,  or  that  part  of  the  land  is  discharged  as 
aforesaid  (as  the  case  may  require),  and,  upon  such  entry  being  so  made, 
the  estate  or  interest,  or  the  portion  of  land  mentioned  or  referred  to  in 
such  endorsement  as  aforesaid,  shall  cease  to  be  subject  to  or  liable  for  such 
principal  sum  or  annuity,  or  (as  the  case  may  be),  for  the  part  thereof 
noted  in  such  entry  as  discharged.  (N.  61 ;  Z.  108 ;  Q.  61-63  ;  S.  143, 147  ; 
V.  66-100.) 

Entnr  of  60.  Upon  proof  of  the  death  of  the  annuitant,  or  of  the  occurrence  of 

oJami^"  the  event  or  circumstance  upon  which,  in  accordance  with  the  provisions  of 
any  memorandum  of  encumbrance,  the  annuity  or  sum  of  money  thereby 
secured  shall  cease  to  be  payable,  and,  upon  proof  that  all  arrears  of  the  said 
annuity  and  interest  or  monev  have  been  paid,  satisfied  or  discharged, 
the  Becorder  of  Titles  shall  make  an  entry  in  the  Register  Book,  noting 
that  such  annuity  or  sum  of  money  is  satisfied  and  discharged,  and  shall 
cancel  such  instrument;  and,  upon  such  entry  being  made,  the  land, 
estate,  or  interest  shall  cease  to  be  subject  to  or  liable  for  such  annuity 
or  sum  of  money ;  and  the  Becorder  of  Titles  shall,  in  any  or  either  such 
case  as  aforesaid,  endorse  on  the  grant,  certificate  of  title,  or  other 
instrument  evidencing  the  title  of  the  mortgagor  or  encumbrancer  to  the 
land,  estate,  or   interest,   mortgaged  or   encumbranced,  a  memorandum 


Digitized  by  VjOOQIC 


TASMANIAN    EBAL    PEOPBETT    ACT— No.  1.  261 

of  the  date  on  which  such  entry  as  aforesaid  was  made  by  him  in  the 
Eegister  Book,  whenever  such  grant,  certificate  of  title,  or  other 
instrument,  shall  be  presented  to  him  for  that  purpose.  (N.  62  ;  Z.  110 ; 
8.  145  ;  V.  66-100.) 

61.  In  case  the  registered  mortgagee   shall  be   absent  from  the  said  Mortgage 
colony,  and  there    be  no    person  authorised  to  give  a  receipt  to    the  SJ^Sd'tJ^ 
mortgagor  for  the  mortgage  money  at  or  after  the  date  appointed  for  the  ^^^^ 
redemption  of  any  mortgage,  it  shall  be  lawful  for  the  Treasurer  of  the  be»biS?** 
said  colony  to  receive  such  mortgage  money,  with  all  arrears  of  interest  cXn^y  \nd 
then   due  thereon,  in  trust  for  the   mortgagee  or  other  person  entitled  mortgage 
thereto  ;  and  thereupon  the  interest  upon  such  mortgage  shall  cease  to  run  <^'*»*»»'«®d 
or  accrue ;   and  the  Eecorder  of  Titles  shall,  upon  the  receipt  of  the  said 
treasurer  for  the  amount  of  the  said  mortgage  money  and  interest,  make 
an  entry  in  the  Eegister  Book  discharging  such  mortgage,  stating  the  day 
and  hour  on  which  such  entry  is  made ;   and  such  entry  shall  be  a  valid 
discharge  for  such  mortgage,  and  shall  have  the  same  force  and  effect  as  is 
hereinbefore  given  to  a  like  entry  when  made  upon  production  of  the 
memorandum   of  mortgage,  with  the  receipt  of  the  mortgagee;  and  the 
Eecorder  of  Titles  shall  endorse  on  the  grant,  certificate  of  title,  or  other 
instrument  as  aforesaid,  and    also  on    the    memorandum    of    mortgage, 
whenever  those  instruments  shall  be  brought  to  him  for  that  purpose,  the 
several  particulars  hereinbefore  directed  to  be  endorsed  upon  each  of  such 
instruments,  respectively.      N.  61,  63 ;  Z.  108,  189 ;  Q.  61-64 ;  8. 143, 146 ; 
V.  66-100.) 

62.  In  every  memorandum  of  mortgage  there  shall  be  implied  against  Oorenantsto 
the  mortgagor  a  covenant  that  he  will  repair  and  keep   in   repair  alljj^^®^ 
buildings  or  other  improvements  erected  ana  made  upon  such  land ;  and  memoran- 
that   the  mortgagee  may  at  all  convenient  times,  until  such  mortgage  be  nl^^e 
redeemed,  be  at  liberty,  with  or  without  surveyors  or  others,  to  ^iter  into 

and  upon  such  land,  to  view  and  inspect  the  state  of  repair  of  such 
buildings  or  improvements.  (Bucknalt  v.  Beid,  146 ;  N.  64 ;  Z.  95 ;  Q. 
61-69  ;  S.  130  ;  V.  66-90.) 

63.  A  registered  mortgage,  a  registered  lease,  or  the  interest  of  a  Transfer  of 
registered  encumbrance  may  be  transferred  to  any  person  by  memorandum  Sid'ofra'- 
of  transfer  as  aforesaid,  or  by  an   instrument   in  the  Form  H.  of  the  ^^'^JifJJS 
schedule  hereto,  which  instrument  may  be  endorsed  upon  the  memorandum  " 

of  mortgage,  encumbrance,  or  lease ;  and,  upon  such  memorandum  of 
transfer  or  other  instrument  being  registered,  the  estate  or  interest  of  the 
transferor,  as  set  forth  in  such  instrument,  with  all  rights,  powers,  and 
privileges  thereto  belonging  or  appertaining,  shall  pass  to  the  transferee, 
and  such  transferee  shall  thereupon  become  subject  to  and  liable  for  all 
and  every  the  same  requirements  and  liabilities  to  which  he  would  have 
been  subject  and  liable  if  named  in  such  instrument  originally  as  mortgagee, 
encumbrancee,  or  lessee  of  such  land,  estate,  or  interest.  (N.  47 ;  ^.  82 ; 
Q.  61-66;  8.162.) 

64.  By  virtue  of  every  such  transfer,  as  is  hereinbefore  mentioned*  ^^"^^  o' 
the  right  to  sue  upon  any  memorandum  of  mortgage,  or  other  instrumenti  KSJe^*  ^ 
and  to  recover  any  debt,  sum  of  money,  annuity,  or  damages  thereunder  JiJof'ri^" 
(notwithstanding  the  same  may  be  deemed  or  held  to  constitute  a  chose  in  to  sue  there. 
action)  ;  and  all  interest   in  any  such  debt,  sum  of  money,  annuity,  or  ^^^ 
damages  shall  be  transferred  so  as  to  vest  the  same  at  law  as  well  as  in 
equity  in  the  transferee  thereof:    Provided   always,  that  nothing  herein 
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contained  shall  prevent  a  Court  of  Equity  from  giving  effect  to  any  trust 
affecting  the  said  debt,  sum  of  money,  annuity,  or  damages,  in  case  the 
transferee  shall  hold  the  same  as  a  trustee  for  any  other  person.  (^BeeUh 
V.  Anderson^  192.) 

65-  Such  of  the  covenants  hereinafter  set  forth  as  shall  be  expressed 
in  any  memorandum  of  lease  or  mortgage  as  to  be  implied  shall,  if 
expressed  in  the  form  of  words  hereinafter  appointed  and  prescribed  for  the 
case  of  each  such  covenant  respectivelv,  be  so  implied  as  fully  and 
effectually  as  if  such  covenants  were  set  forth  fully  and  in  words  at  length 
in  such  instrument ;  that  is  to  say,— (N.  65  ;  Z.  157  ;  Q.  61-73,  6  ;  S.  265.) 

The  words  "  will  insure  '*  shall  imply  as  follows : — ^That  the  lessee  or 
mortgagor  will  insure,  and,  so  long  as  the  term  expressed  in  the  said 
mortgage  or  lease  shall  not  have  expired,  will  keep  insured  in  some  public 
insurance  office,  to  be  approved  by  such  mortgagee  or  lessor,  against 
loss  or  damage  by  fire  to  the  full  amount  specifi^  in  such  instrument,  or 
if  no  amount  be  specified,  then  to  their  full  value,  all  buildings,  tenements, 
or  premises  erected  on  such  land,  which  shall  -be  of  a  nature  or  kind 
capable  of  being  insured  against  loss  or  damage  by  fire;  and  that  the 
mortgagor  or  lessee  will,  at  the  request  of  the  mortgagee  or  lessor,  hand 
over  to  and  deposit  with  him  the  policy  of  every  such  insurance,  and 
produce  to  him  the  receipt  or  receipts  for  the  annual  or  other  premiums 
payable  on  account  thereof :  and  also  that  all  moneys  to  be  received  under 
or  by  virtue  of  any  such  insurance  shall,  in  the  event  of  loss  or  damage  by 
fire,  be  laid  out  and  expended  in  making  good  such  loss  or  damage :  Provided 
also,  that  if  default  shall  be  made  in  the  observance  or  performance  of  the 
covenant  last  above  mentioned,  it  shall  be  lawful  for  the  mortgagee  or 
lessor,  without  prejudice  nevertheless  to  and  concurrently  with  the  powers 
granted  him  by  his  memorandum  of  mortgage  or  lease,  of  or  by  this 
Act  provided,  to  insure  such  building ;  and  the  costs  and  charges  of  such 
insurance  shall,  until  such  mortgage  be  redeemed  or  such  lease  shall  have 
expired,  be  a  charge  upon  the  said  land  : 

The  words  "paint  outside  every  [alternate]  year"  shall  imply  as 
follows ;  viz. : — And  also  will,  in  every  alternate  year,  during  the  currency 
of  such  lease,  paint  all  the  outside  wood-work  and  iron-work  belonging  to 
the  hereditaments  and  premises  mentioned  in  such  lease,  with  two  coats  of 
proper  oil  colours  in  a  workmanlike  manner : 

The  words  "  paint  and  paper  inside  every  [third]  year  "  shall  imply  as 
follows,  viz. ; — And  will  in  every  third  vear  during  the  currency  of  such 
lease,  paint  the  inside  wood,  iron,  and  other  works  now  or  usually  painted 
with  two  coats  of  proper  oil  colours  in  a  workmanlike  manner  ;  and  also  re- 
paper  with  paper  of  a  quality  as  at  present  such  parts  of  the  said  premises 
as  are  now  papered ;  and  also  wasn,  stop,  whiten,  or  colour  such  parts  of 
the  said  premises  as  are  now  whitened  or  coloured  respectively.  (N.  65  ; 
Q.  61-73.) 

The  words  "  will  fence  '*  shall  imply  as  follows,  viz. : — And  also  will, 
during  the  continuance  of  the  said  lease,  erect  and  put  up  on  the  boundaries 
of  the  land  therein  mentioned,  or  upon  such  boundaries  upon  which  no  sub- 
stantial fence  now  exists,  a  good  and  substantial  fence.     (Q.  61-73.) 

The  word  "  cultivate  "  shall  imply  as  follows,  viz. : — And  wQl  at  all 
times  during  the  said  lease  cultivate,  use,  and  manage  all  such  parts  of  the 
land  therein  mentioned  as  are  or  shall  be  broken  up  or  converted  into 
tillage  in  a  proper  and  husbandlike  manner,  and  will  not  impoverish  or 
waste  the  same. 
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The  words  ''  that  the  lessee  will  not  use  the  said  premises  as  a  shop  "  Not  om  as  a 
shall  imply  as  follows,  viz. : — And  also  that  the  said  lesspe  will  not  convert,  '^^^ 
use,  or  occupy  the  said  hereditaments  and  premises  mentioned  in  such  lease, 
or  any  part  thereof,  into  or  as  a  shop,  warehouse,  or  other  place  for  carry- 
ing on  any  trade  or  business  whatsoever,  or  permit  or  suffer  the  said  here- 
ditaments and  premises  or  any  part  thereof  to  be  used  for  any  such  purpose 
or  otherwise  than  as  a  private  dwelling-house,  without  the  consent  in  writing 
of  the  said  lessor.     (N.  65 ;  Q.  61-73.) 

The  words  "will  not  carry  on  offensive  trades"  shall  imply  as  follows: —  Offenriye 
And  also  that  no  noxious,  noisome,  or  offensive  art,  trade,  business,  occupa-  ^'^^^ 
tion  or  calling,  shall  at  any  time  during  the  said  term  be  used,  exercised, 
carried  on,  permitted  or  suffered,  ia  or  upon  the  said  heredita  uents  and 
premises  above-mentioned,  and  that  no  act,  matter  or  thing  whatsoever 
shall,  at  any  time  during  the  said  term,  be  done  in  or  upon  the  said  heredita- 
ments and  premises  or  any  part  thereof,  which  shall  or  may  be  or  grow 
to  the  annoyance,  nuisance,  grievance,  damage,  or  disturbance  of  the 
occupiers  or  owners  of  the  adjoining  lands  and  hereditaments.  (N.  65 ;  Q. 
61-73.) 

Tbe  words  "  will  not  without  leave  assign  or  sublet "  shall  imply  as  Asmgn  or 
ftjUows,  viz. : — And  also  that  the  said  lessee  shall  not  nor  will,  during  the  *"^^®' 
term  of  such  lease,  assign,  transfer,  demise,  sublet,  or  set  over  or  otherwise, 
by  any  act  or  deed,  procure  the  lands  or  premises  therein  mentioned,  or  any 
of  them,  or  any  part  thereof,  to  be  assigned,  transferred,  demised,  sublet,  or 
set  over  unto  any  person  whomsoever  without  the  consent  in  writing  of  the 
said  lessor  first  had  and  obtained. 

The  words  "  will  not  cut  timber  "  shall  imply  as  follows: — And  also  Out  timber 
that  the  said  lessee  shall  not  nor  will  cut  down,  fell,  injure  or  destroy  any 
growing  or  living  timber,  or  timber-like  trees,  standing  and  being  upon  the 
said  hereditaments  and  premises  above  mentioned,  without  the  consent  in 
writing  of  the  said  lessor. 

The  words  "will  carry  on  the  business  of  a  publican,  and  conduct  the  Biwinessof 
same  in  an  orderly  manner  "  shall  imply  as  follows,  viz.: — And  also  that  the  Sriorij" 
said  lessee  will  at  all  times,  during  the  currency  of  such  lease,  use,  exercise,  ™*"^»e' 
and  carry  on,  in  and  upon  the  premises  therein  mentioned,  the  trade  or 
business  of  a  licensed  victualler  or  publican  and  retailer  of  spirits,  wines, 
ale,  beer,  and  porter,  and  keep  open  and  use  the  messuage,  tenement,  or 
inn,  and  buildings  standing  and  being  upon  the  said  land,  as  and  for  an  inn 
or  public-house  for  the  reception,  accommodation,  entertainment  of  travel- 
lers, guests,  and  other  persons  resorting  thereto  or  frequenting  the  same, 
and  manage  and  conduct  such  trade  or  business  in  a  quiet  and  orderly  man- 
ner, and  will  not  do,  commit,  or  permit,  or  suffer  to  be  done  or  committed, 
any  act,  matter,  or  thing  whatsoever,  whereby  or  by  means  whereof  any 
licence  shall  or  may  be  forfeited,  or  become  void,  or  liable  to  be  taken  away 
suppressed,  or  suspended  in  any  manner  howsoever.     (Q.  61-73.) 

The  words  "  will  apply  for  renewal  of  licence  '*  shall  imply  as  follows.  Apply  for 
viz. : — And  also  shall  and  will  from  time  to  time,  during  the  continuance  of  JSence 
the  said  term,  at  the  proper  times  for  that  purpose,  apply  for  and  endeavour 
to  obtain,  at  his  own  expense,  all  such  licences  as  are  or  may  be  necessary 
for  carrying  on  the  said  trade  or  business  of  a  licensed  victualler  or  publi- 
can in  and  upon  the  said  hereditaments  and  premises,  and  keeping  the  said 
messuage,  tenement,  or  inn  open  as  and  for  an  inn  or  public-house  as  afore- 
said.    (N.  66  ;  Q.  61-73.) 
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Fftoiutftta  The  words  "will  facilitate  the  transfer  of  licence"  shall  imply  as 

SuSm»*'  follows,  viz. : — And  also  shall  and  will,  at  the  expiration  op  other  sooner 
determination  of  the  said  lease,  sign  and  give  such  notice  or  notices  and 
allow  such  notice  or  notices  of  a  renewal  or  transfer  of  any  licence  as  may 
be  required  by  law  to  be  affixed  to  the  said  messuage,  tenement,  or  inn,  to 
be  thereto  affixed  and  remain  so  affixed  during  such  time  or  times  as  shall  be 
necessary  or  expedient  in  that  behalf,  and  generally  to  do  and  perform  all  such 
further  acts,  matters,  and  things  as  shall  be  neceesary  to  enable  the  said 
lessor  or  any  other  person  authorised  by  him  to  obtain  the  renewal  of  any 
licence,  or  any  new  licence,  or  the  transfer  of  any  licence  then  existing  and 
in  force.  (Aatianal  Bank  v.  National  Mortgage  and  Agency  Co.,  12  ; 
Chomley  v.  Firebrace,  21 ;  George  v.  Australian  Mutual  Provident  Society ^  66 ; 
8t,  George  v.  Burnett,  57,  175 ;  Patchell  v.  Maunsell,  113 ;  re  William 
Wadham,  114 ;  Miller  v.  Stewart,  172.     N.  65 ;  Q.  61-73  ;  T.  65.) 

toSsto  tTb^'         66,  The  Recorder  of  Titles  shall  not  make  any  entry  in  the  Register 

entered  in     Book  of  any  notico  of  trusts,  whether  expressed,  implied,  or  constructive  ; 

BoSk*^       hut  trusts  may  be  declared  by  any  instrument  or  deed,  which  instrument  or 

deed  may  include,  as  well  lands  under  the  provisions  of  this  Act,  as  land 

which  is  not  under  the  provisions  thereof :    Provided  that  the  description  of 

the  several  parcels  of  ?and  contained  in  such  instrument  or  deed  shall  suffi- 

jj^^^j^^^^   ciently  distinguish  the  land  which  is  under  the  provisions  of  this  Act  from 

dMiaring      the  land  which  is  not  under  the  provisions  thereof;  and  a  duplicate  or  an 

oSpSiSi^  attested  copy  of  such  instrument  may  be  deposited  with  the  Recorder  of 

but  not  *     Titles  for  safe  custody  and  reference  ;  but  shall  not  be  registered.     (N.  66, 

"*"**^     75  ;  Z.  1 19,  122 ;  Q.  61-55,  79,  80 ;  S.  161, 162.) 

J^J2^of  67.  Whenever  the  registered  proprietor  of  any  land,  or  of  any  estate 

be  xnlde^a  or  interest  in  the  said  land,  which  is  either  wholly  or  in  nart  registered 
^'^^  under  the  provisions  of  this  Act  or  desirous  of  transferring  the  same  to  two 
or  more  persons  in  trust,  it  shall  be  lawful  for  such  proprietor,  in  the 
instriunent  or  deed  declaring  such  trust,  to  nominate  and  appoint  the 
Recorder  of  Titles,  by  the  style  of  his  office,  to  be  one  of  such  trustees,  and 
it  shall  thereupon  be  the  duty  of  the  Recorder  of  Titles  for  the  time  being 
to  act  as  such  trustee  so  far  as  relates  to  the  transfer  of  such  land,  estate, 
or  interest. 

iMertioa  of  QQ^  Upon  the  transfer  of  any  land,  estate,  or  interest  under  the  provi- 

"noBur-^^    sions  of  this  Act,  to  two  or  more  persons,  as  joint  proprietors,  to  be  held  by 

S^SSu-"    them  as  trustees,  it  shall  be  lawful  for  the  transferor  to  insert  in  the  memo- 

ment  of       raudum  of  transfer,  or  other  instrument,  the  words  "  no  survivorship,"  and 

oFtrusSeT*  the  Recorder  of  Titles  shall  in  such  case  include  such  words  in  the  memorial 

to  opente    of  such  instrument  to  be  entered  by  him  in  the  Register  Book  as  hereinbefore 

leM  n'^mber^  directed,  and  shall  also  enter  the  said  words  upon  any  certificate  of  title, 

SJmSS!    issued  to  such  joint  proprietors,  pursuant  to  such  memorandum  of  transfer, 

reuirtered     and  any  two  or  more  persons  registered  as  joint  proprietors  of  any  land, 

djaiinj^witii  ^tate,  or  interest  under  the  provisions  of  this  Act,  held  by  them  as  trustees^ 

jiOiout       may  by  writing  under  their  hand,  authorise  the  Recorder  oi  Titles  to  enter  the 

Court  words  "  no  survivorship  "  upon  the  grant,    certificate    of   title,   or   other 

instrument  evidencing  their  title  to  such  estate  or  interest,  and  also  upon 

the  duplicate  of  such  instrument  in  the  Register  Book  or  file  in  his  office, 

and  after  such  entry  has  been  made  and  signed  by  the  Recorder  of  Titles  in 

either  such  case  as  aforesaid,  it  shall  not  be  lavrf ul  for  any  less  number  of 

joint  proprietors  than  the  number  then  registered  to  transfer  or  otherwise 
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deal  with  the  said  land,  estate,  or  interest,  without  obtaining  the  sanction  of 
the  Supreme  Court  or  a  Judge  thereof,  by  an  order  on  motion  or  petition. 
(Z.  123, 126  ;  Q.  61-80 ;  S.  163, 166 ;  V.  66-16,  66-45.)    , 

69.  Before  making  any  such  order  as  aforesaid  the  court  or  judge  shall  ^°^?S^ 
if  it  seem  requisite,  cause  notice  of  intention  so  to  do  to  be  advertised  l^ore  effeot 
once  in  the  Government  Gazette  and  three  times  ill  at  least  one  newspaper  "«*▼«»  *<> 
published  in  the  City  of  Hobart  Town  and  Town  of  Launceston,  and  shall  ^  ^ 
appoint  a  period  or  time  within  which  it  shall  be  lawful  for  any  person 
interested  to  show  cause  why  such  order  should  not  be  issued,  and  thereupon 

it  shall  be  lawful  for  the  said  court  or  judge  in  such  order  to  give  directions 
for  the  transfer  of  such  land,  estate,  or  interest  to  any  new  proprietor  or 
proprietors,  solely  or  jointly  with  or  in  the  place  of  any  oi  the  existing 
proprietor  or  proprietors,  or  to  make  such  order  in  the  premises  as  the  court 
thinks  just  for  the  protection  of  the  persons  beneficially  interested  in  such 
land,  estate,  or  interest,  or  in  the  proceeds  thereof,  and  upon  such  order 
being  deposited  with  the  Eecorder  oi  Titles,  he  shidl  make  such  entries  and 
perform  such  acts  as  in  accordance  with  the  provisions  of  this  Act  may  be 
necessary  for  the  purpose  of  giving  effect  to  such  order. 

70.  The  registered  proprietor  of  any  land,  estate,  or  interest,  under  Powen  of 
the  provisions  of  this  Act,  may  authorise  and  appoint  any  person  to  act  for  **^"^ 
him,  or  on  his  behalf,  in  respect  to  the  transfer  or  other  dealing  with  such 

land,  estate  or  interest,  in  accordance  with  the  provisions  of  this  Act,  by 
executing  a  power  in  any  form  heretofore  in  use  for  the  like  purpose,  or  in 
Form  I  of  the  Schedule  hereto,  and  a  duplicate  or  an  attested  copy  thereof 
shall  be  deposited  with  the  Becorder  of  Titles,  who,  after  comparing  the 
same,  shall  enter  in  the  Begister  Book,  a  memorandum  of  the  particulars 
therein  contained,  and  of  the  date  and  hour  of  its  deposit  with  mm.  (Be 
Woods,  95.  N.  69,  74 ;  Z.  150 ;  Q.  61-107,  62-104 ;  S.  155, 156 ;  V.  66, 13, 14.) 

7L  The  Becorder  of   Titles  upon  the  application  of  any  registered  Begi«tr»tioii 
proprietor  of  land  under  the  provisions  of  this  Act,  shall  &;rant  to  such  ^^l^^^ 
proprietor  a  registration  abstract  in  the  Form  K  in  the  Schedule  hereto,  J^^^xh^ 
enaolinghim  to  transfer,  or  otherwise  deal  with  his  estate  or  interest  in  such  iLutaof  the 
land,  at  any  place  without  the  limits  of  the  said  colony,  and  shall,  at  the  ^^^^^°J 
same  time,  enter  in  the  Begister  Book  a  memorandum  recording  the  issue  of 
such  registration  abstract,  and  shall  endorse  on  the  grant,  certificate  of  title, 
or  other  instrument  evidencing  the  title  of  such  applicant  proprietor,  a  like 
memorandum,  and  from  and  after  the  issuing  ot  any  such  registration 
abstract  no  transfer  or  other  dealing  in  any  way  affecting  the  estate  or 
interest  in  respect  of  which  such  registration  abstract  is  issued  shall  be 
entered  in  the  Kegister  Book  until  such  abstract  shall  have  been  surrendered 
to  the  Becorder  of  Titles  to  be  cancelled,  or  the  loss  or  destruction  of  such 
abstract  proved  to  his  satisfaction.     (N.  70 ;  Z.  129  ;  Q.  61-8, 101, 106 ;  V. 
66-121, 122.) 

72.  Whenever  any  transfer,  or  other  dealing,  is  intended  to  be  transacted  Mode  of 
under  any  such  registration  abstract,  a  memorandum  of  transfer,  or  such  ^1^^^ 
other  instrument  as  the  case  may  require,  shall  be  prepared  in  duplicate  in  ^^J^^ 
form  hereinbefore  appointed,  and  shall  be  produced  to  some  one  of  the  * 
persons  hereinafter  appointed  as  persons  before  whom  the  execution  of 
instruments  without  the  limits  of  tne  said  colony  may  be  proved,  and  upon 
memorial  of  such  instrument  being  entered  upon  the  registration  abstract, 
and  authenticated  bv  the  signature  of  such  authorised  person  as  aforesaid, 
in  manner  hereinbeiore  directed  for  the  entry  of  memorials  in  the  Begister 
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Book,  such  instrumeDt  sliall  be  held  to  be  registered,  and  such  transfer  or 
other  dealine;  shall  be  as  ralid  and  binding  to  all  intents  as  if  the  same  had 
been  entered  in  the  Eegister  Book  by  the  Eecorder  of  Titles,  and  whenever 
a  memorial  of  any  instrument  which  has  not  been  endorsed  upon  the  instru- 
ment evidencing  title  to  the  estate  or  interest  intended  to  be  dealt  with  has 
been  entered  upon  the  registration  abstract,  such  authorised  person  as 
aforesaid,  shall  record  the  like  memorial  on  the  duplicate  grant,  certificate 
of  title,  lease,  or  other  instrument,  evidencing  title  as  aforesaid,  and  the 
certificate  of  registration  endorsed  on  the  instrument  of  which  the  memorial 
has  been  so  entered,  and  signed  by  such  authorised  person,  and  sealed  with 
his  seal,  shall  be  received  in  all  courts  of  law  or  equity  as  conclusive 
evidence  that  such  instrument  has  been  duly  registered. 

^'^^^^t^  73.  Upon  the  delivery  of  any  registration  abstract  to  the  Eegistrar- 

▼07  of  rel    General,  he  shall  record  in  the  Eegister  Book,  in  such  manner  as  to  preserve 

fSSiMBtto    ^^^^  priority,  the  particulars  of  every  transfer  or  other  dealing  recorded 

UieBeoor.    thoreou,  and  shall  file  in  his  ofiBce  the  duplicates  of  every  memorandum  of 

d«r  of  Title*  tpg^ngf^p  qj,  other  instrument  executed  thereunder,   which  may  for  that 

purpose  be  delivered  to  him,  and  shall  cancel  such  abstract,  and  note  the 

fact  of  such  cancellation  in  the  Register  Book,  and  if  a  freehold  estate  in 

such  land,  or  in  any  part  thereof,  be  transferred,  the  grant  or  certificate  of 

title  shall  be  delivered  up  to  the  Becorder  of  Titles,  who  shall  thereupon 

proceed  as  is  hereinbefore  directed  for  the  case  of  the  transfer  of  an  estate 

of  freehold.     (Ua:  parte  Folk,  170 ;  re  FykeH,  171.     N.  73,  77 ;  Z.  166, 

131 ;  Q.  61-87, 106 ;  T.  189 ;  V.  66-108.) 

i^eddin(j  74^  Upon  proof  at  any  time,  to  the  satisfaction  of  the  Eecorder  of 

trati^'*^'  Titles,  that  any  registration  abstract  is  lost,  or  so  obliterated  as  to  be  useless 

iSrt'*^ ^    *^^  ^^^  *^®  powers  thereby  given  have  never  been  exercised,  or  if  they 

have  been  exercised,  then  upon  proof  of  the  several  matters  and  things 

that  have  been  done  thereunder,  it  shall  be  lawful  for  the  Eecorder  of  Titles 

as  circumstances  may  require,  either  to  issue  a  new  registration  abstract,  as 

the  case  may  be,  or  to  direct  such  entries  to  be  made  m  the  Eegister  Book, 

or  such  other  matter  or  thing  to  be  done  as  might  have  been  made  or  done 

if  no  such  loss  or  obliteration  had  taken  place. 

iteToomtton  75.  The  registered  proprietor  of  any  land  in  respect  of  which  a  power 

ftttora«7  ^  of  attorney  has  oeen  issued  may,  for  the  purpose  of  revoking  such  power, 
execute  an  instrument  in  the  Form  L.  of  the  Schedule  hereto,  and  the 
Eecorder  of  Titles  shall,  except  in  any  case  where  a  registration  abstract  is 
outstanding,  enter  the  particulars  thereof  in  the  Eegister  Book,  and  shall 
record  thereon  the  date  and  hour  in  which  such  entry  was  made,  and  from 
and  after  the  date  of  such  entry  the  Eecorder  of  Titles  shall  not  giro  effect 
to  any  memorandum  of  transfer,  or  other  instrument  executed  pursuant  to 
such  power  of  attorney,  and  if  the  holder  of  such  power  shall  neglect  or 
refuse  to  surrender  the  same  to  such  proprietor  or  his  agent  exhibiting  such 
revocation  order,  he  shall  be  guilty  of  a  misdemeanour,  and  on  conviction 
thereof  shall  forfeit  and  pay  a  sum  not  exceeding  one  hundred  pounds, 
unless  it  shall  be  made  to  appear  to  the  satisfaction  of  the  court  before 
whom  the  case  may  be  tried,  that  the  powers  given  therein  had  been  exercised 
prior  to  the  presentation  of  such  revocation  order.  (N.  74- ;  Q.  61-108 ; 
S.  167.) 

JSS*^"  76.  Upon  the  bankruptcy  or  insolvency  of  the  registered  proprietor 

^^ptoj  of  any  land,   estate,  or  interest  under  the  provisions  of  this  Act,  the 
Vvaaj  *      assignees  of  such  bankrupt  or  insolvent  shall  be  entitled  to  be  registered 
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as  proprietors  in  respect  of  the  same ;  and  the  Eecorder  of  Titles,  upon 
the  receipt  of  an  office  copy  of  the  appointment  of  such  assignees,  accom-  ^ 

panied  by  an  application  in  writing  unaer  their  hand  to  be  so  registered  in 
respect  to  any  land,  estate,  or  interest  of  such  bankrupt  or  insolvent  therein 
specified  and  described,  shall  enter  in  the  Eegieter  Book,  upon  the  folium 
constituted  by  the  grant  or  certificate  of  title  of  such  land,  a  memorandum  upon  entry 
notifying  the  appointment  of  such  assignees,  aad  upon  such  entry  being  ^?^g. 
made  such  assignees  shall  be  deemed  and  taken  to  be  registered  proprietors  nee«  to  bo 
of  the  estate  or  interest  of  such  bankrupt  or  insolvent  in  such  land,  and  r^tored 
shall  hold  the  same  subject  to  the  equities  upon  and  subject  to  which  the  proprietow 
bankrupt  or  insolvent  held  the  same;  but  for  the  purpose  of  any  dealings  Bat  to  hold 
with  such  land,  estate,  or  interest  under  the  provisions  of  this  Act,  such  JJ^^^*^ 
assignees  shall  be  deemed  to  be  absolute  proprietors  thereof.     (Pannan  v. 
Fannan,  18 ;  Kickham  v  The  Queen,  47  ;  ex  parte  Bond,  89,  90.     N.  75  ;  Z. 
119 ;  Q.  61-86;  S.  71-3,  171,  171-8;  V.  85-64,  66-107.) 

77.  Upon  the  bankruptcy  or  insolvency  of  the  registered  proprietor  of  Mort^ftgee 
any  lease  subject  to  mortgage  under  the  provisions  of  this  Act  the  Eecorder  JoidtotSJSt 
of  Titles,  upon  the  application  in  writing  of  the  mortgagee,  accompanied  by  ofMimoi. 
a  statement  in  writing  signed  by  the  assignees  of  such  bankrupt  or  insolvent  ^^  ^^^ 
certifying  their  refusal  to  accept  such  lease,  shall  enter  in  the  Register  Book  tobeentored 
the  particulars  of  such  refusal,  and  such  entry  shall  operate  as  a  foreclosure,  ferae  of  the 
and  the  interest  of  the  insolvent  in  such  lease  shall  tnereupon  vest  in  such  ^«*^ 
mortgagee ;  and  if  such  mortgagee  shall  neglect  or  decline  to  make  such 
application  as  aforesaid,  the  Eecorder  of  Titles,  upon  application  by  the 

lessor,  and  proof  of  such  neglect  or  refusal  and  oi  the  matters  aforesaid, 
shall  enter  m  the  Eegister  Book  notice  of  the  refusal  of  such  assignees  to 
accept  such  lease,  and  such  entry  shall  operate  as  a  surrender  of  such 
lease.     {Wildash  v.  Hutchison,  132.     Q.  61-55 ;  S.  173 ;  V.  66-107.) 

78.  The  Recorder  of  Titles,  upon  the  production  of  the  register  or  Marriage  of 
other  sufficient  proof  of  the  marriage  of  a  female  registered  proprietor  of  p^ti*  to*be 
any  land,  estate,  or  interest  under  the  provisions  of  this  Act,  accompanied  oertiaed  to 
by  an  application  signed  by  such  female  proprietor  to  that  effect,  shall  enter  ornSes 
on  the  Eegister  Book,  and  also  upon  the  certificate  of  title  or  other  instru-  p^j^„j,^„ 
ment  evidencing  the  title  of  such  female  proprietor,  when  produced  to  him  to  be  entered 
for  that  purpose,  the  name  and  description  or  h^r  husband,  the  date  of  the  Book ^don 
marriage,  and  where  solemnized,  the  oate  and  hour  of  the  production  to  him  the  instra. 
of  the  register  or  other  sufficient  evidence  of  such  marriage.     (Be  ByJcett,  Jioinir  tlue 
171.     N.  77 ;  Z.  165 ;  Q.  61-87  ;  S.  189,  213.     See  Sec,  36  of  1886  Act,) 

79.  Whenever  any  mortgage,  encumbrance,  or  lease  affecting  land  Transmia. 
under  the  provisions  of  this  Act,  shall  be  transmitted  in  consequence  of  the  "on^**JaJSe 
will  or  intestacy  of  the  registered  proprietor  thereof,  probate,  or  an  office  of  deceased 
copy  of  the  will  of  the  deceased  proprietor,  or  letters  of  administration,  or  P'°p"®***' 
the  order  of  the  Supreme  Court  authorising  the  Curator  of  Intestate  Estates 

to  administer  the  personal  estate  of  the  deceased  proprietor  of  such  estate 
or  interest,  as  the  case  may  be,  accompanied  by  an  application  in  writing 
from  the  executor,  administrator,  or  Curator,  claiming  to  be  registered  as 
proprietor  in  respect  to  such  estate  or  interest,  shall  be  produced  to  the  ^J^  ^^  ^ 
Eecorder  of  Titles,  who  shall  thereupon  enter  in  the  Eegister  Book  and  on  bate,  or  ^ 
the  lease  or  other  instrument  evidencing  title  to  the  estate  or  interest  l^^i^ 
transmitted,  the  date  of  the  will  and  of  the  probate  or  of  the  letters  of  ^  or  order 
administration  or  order  of  the  Supreme  Court  as  aforesaid,  the  date  and  be  p^L^ 
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hour  of  the  production  of  the  same  to  him,  the  date  of  the  death  of  such 
proprietor,  when  the  same  can  be  ascertained,  with  such  other  particulars 
as  he  may  deem  necessary ;  and  upon  such  entry  being  made  the  executors 
or  administrators,  or  the  Curator  of  Intestate  Estates,  as  the  case  may  be, 
shall  be  deemed  to  be  registered  proprietors,  or  proprietor  of  such  mori^g;age, 
encumbrance,  or  lease,  and  the  Itecorder  of  Titles  shall  note  the  fact  of 
such  registration  by  memorandum  under  his  hand  on  the  letters  of  adminis- 
tration, probate,  or  other  instrument  as  aforesaid.  (Be  Oraigy  76.  N.  78  ; 
Q.  61-88;  V.  66-106.) 

Heir^kt-Uw  80.  The  hoir-at-law,  devisee,  tenant  by  the  courtesy,  or  other  person 

^^]^^  claiming  any  estate  of  freehold  in  the  land  of  a  deceased  proprietor,  may 
*f  TiJS  to  ™*^®  application  in  writing  to  the  Eecorder  of  Titles,  to  be  registered  as 
beregifltored  proprietor  of  such  estate ;  and  shall  deposit  with  him  the  certificate  of  the 
asprqprietor  death,  the  wiU,  or  an  oflBce  copy  or  probate  of  the  will  of  the  deceased 
proprietor,  or  any  settlement  under  which  such  applicant  claims ;  or  in  the 
case  of  intestacy,  such  evidence  of  heirship  as  he  may  be  enabled  to 
produce ;  and  such  application  shall  state  the  nature  of  every  estate  or 
interest  held  by  other  persons  at  law  or  in  equity  in  such  land  within  the 
applicant's  knowledge,  and  that  he  verily  believes  himself  to  be  entitled  to 
the  estate  in  such  land,  in  respect  to  which  he  applies  to  be  registered ;  and 
the  statements  made  in  such  application  shall  be  verified  by  the  oath  or 
statutory  declaration  of  such  applicant :  Provided  always,  that  the  heir-at- 
law,  devisee,  or  other  person  making  such  application,  shall  surrender  the 
existing  grant  or  certificate  of  title  of  the  land,  in  respect  to  which  he 
claims  to  be  registered  as  proprietor,  prior  to  his  being  entered  in  the 
Begister  Book,  as  hereinafter  mentioned.  {Be  McCarthy^  19.  See  Sec,  18 
of  ISS6  Act) 

AppUoation  81.  The  Bocorder  of  'J  itles  shall  refer  such  application  to  the  solicitors 

fy^^u,      for  examination  and  report,  and  thereafter  shall  submit  the  same  for  the 
^••j^Titiei  consideration  of  the  Lands  Titles  Commissioners,  who  may  either  reject 
■ionen        Buch  application  altogether,  or  direct  the  Eecorder  of  Titles  to  cause  notice 
Notice         thereof  to  be  published  once  in  the  Hohort  Town  Gazette,  and  three  times 
thereof  to  be  in  at  loast  ouo  newspaper  published  in  the  City  of  Hobart  Town  and  Town 
^^0^^$    ^^  Launceston,  and  to  give  such  further  publicity  to  such  application  as 
they  may  direct,  whether  by  advertisement  or  the  serving  or  posting  of 
e^i^^on    notices,  and  shall  limit  and  appoint  a  time  not  less  than  one  month  from  the 
^^^^    date  of  the  advertisement  in  such  Gazette,  upon  or  after  which  the  Eecorder 
Oommift-      of  Titles  may,  unless  he  shall  in  the  interval  have  received  a  caveat  for- 
pUoSttobe  bidding  him  so  to  do,  register  such  applicant  as  proprietor  of  such  land,  by 
^red  in    entering  in  the  Begister  Book,  the  particulars  of  the  transmission  through 
B^Scl^t  to  which  such  applicant  claims,  and  by  issuing  to  such  applicant  a  certificate  of 
to  tte*^SSi  *^*^®  ^^^  *^®     ^^  ®^  transmitted  ;  and  the  Lands  Titles  Commissioners  may 
to  which  the  direct  any  caveat  to  be  entered  by  the  Eecorder  of  Titles  for  the  protection 
^Uwr^^^  of  the  interests  of  such  other  persons  (if  any)  as  may  be  interested  in  such 
land:    Provided  always  that  the  person  registered,  consequent  on  such 
direction  of  the  Lands  Titles  Commissioners,  or  any  executor  or  adminis- 
trator, or  the  Curator  of  Intestate  Estates,  when  registered  in  respect  of 
any  mortgage,  encumbrance,  or  lease,  shall  hold  such  land,  estate,  or  interest 
in  trust  for  the  persons  and  purposes  to  which  it  is  applicable  by  law,  but 
for  the  purposes  of  any  dealing  with  such  land,  estate,  or  interest  under 
the  provisions  of  this  Act,  he  shall  be  deemed  to  be  absolute  proprietor 
thereof.    (Cdlonial  Bank  v.  Fie,  107.    N.  80 ;  V.  66-53,  64.) 
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82.  Any  settlor  of  land  under  the  provisions  of  this  Act,  transferring  CaTMtmay 
such  land  to  be  held  by  the  transferee  as  trustee,  or  any  beneficiary,  or  ^®  ^^^^ 
other  person,  claiming  estate  or  interest  in  any  such  land  under  any  unre- 
gistered instrument,  or  by  devolution  in  law  or  otherwise  may,  by  caveat,  in 

the  Form  M.  of  the  Schedule  hereto,  or  as  near  thereto  as  circumstances  will 
permit,  forbid  the  registration  of  any  instrument  affecting  such  land,  estate, 
or  interest,  either  absolutely  or  until  after  notice  of  the  intended  dealing: 
given  to  the  caveator  as  may  be  required  and  enjoined  in  such  caveat ;  and 
every  such  caveat  shall  state  the  name  and  address  of  the  person  by  whom 
or  on  whose  behalf  the  same  is  lodged,  and  shall  contain  a  sufficient  descrip- 
tion to  identify  the  land  and  the  estate  or  interest  therein,  claimed  by  the 
caveator,  or  by  the  person  on  whose  behalf  the  caveat  is  lodged  ;  and,  except 
in  case  of  caveats  lodged  by  order  of  the  Supreme  Court,  or  by  the 
Becorder  of  Titles,  as  hereinbefore  provided,  shall  be  signed  by  the  caveator, 
or  by  his  solicitor,  known  agent,  or  attorney ;  and  every  notice  relating  to 
such  caveat,  or  to  any  proceedings  in  respect  thereof,  if  served  at  the 
address  mentioned  in  such  caveat,  or  at  the  office  of  the  solicitor,  known 
agent,  or  attorney  who  may  have  signed  the  same,  shall  be  deemed  to  be 
duly  served ;  and  every  such  caveat  may  be  withdrawn  by  the  caveator. 

83.  Upon  the  receipt  of  any  caveat,  the  Becorder  of  Titles  shall  notify  Notio©  of 
the  same  to  the  person  against  whose  application  to  bring  land  under  the  <^^<^  ^  ^ 
provisions  of  this  Act,  or  to  be  registered  as  proprietor,  or,  as  the  case  may  ^^^ 

De,  to  the  registered  proprietor  against  whose  title  to  deal  with  land  under 
the  provisions  of  this  Act,  such  caveat  has  been  lodged ;  and  such  applicant 
proprietor  or  registered  proprietor  may,  if  he  think  fit,  summon  the  caveator, 
or  the  person  on  whose  behalf  such  caveat  has  been  lodged,  to  attend  before  OaTeator 
the  Supreme  Court  or  a  judge  thereof  to  show  cause  why  such  caveat  should  J5|2i^oned 
not  be  removed ;  and  it  shall  be  lawful  for  such  court  or  judge,  upon  proof  to  thow 
that  such  person  has  been  summoned,  to  make  such  order  in  the  premises,  ^^^ 
either  ea  parte  or  otherwise,  as  to  such  court  or  judge  may  seem  fit ;  and  Bxoeptin 
except  in  the  case  of  a  caveat  lodged  by  a  settlor,  or  by  or  on  behalf  of  a  JJ^JJ^^* 
beneficiary  claiming  under  any  will  or  settlement,  or  by  the  Becorder  of  i»pm  after 
Titles  for  the  protection  of  incapable  persons,  or  for  the  prevention  of  fraud,  notioTgiTen 
as  hereinbefore  prescribed,  every  such  caveat  lodged  against  a  registered  to  caveator 
proprietor  shall,  unless  an  order  to  the  contrary  be  made  by  the  Supreme 
Court,  or  a  judge  thereof,  be  deemed  to  have  lapsed  upon  the  expiration  of 
fourteen  days  after  notice  given  to  the  caveator  that  such  registered  pro- 
prietor has  applied  for  the  registration  of  any  transfer  or  other  dealing  with 
such  land,  estate,  or  interest.     {Saddington  v.  JBLocJcetty  72.     N.  82 ;  Z.  143 ; 
Q.  61-99 ;  S.  191-4 ;  V.  166-117.     See  note  to  See.  24,  ante.) 

84.  So  long  as  any  caveat  shall  remain  in  force  prohibiting  the  transfer  ^TiS^to* 
or  other  dealing  with  land,  the  Becorder  of  Titles  shall  not  enter  in  the  Begtstrr 
Eegister  Book  any  memorandum  of  transfer  or  other  instrument  purporting  STiJdaiJ;' 
to  transfer  or  otherwise  deal  with  or  affect  the  land,  estate  or  interest,  in  '^Pf'*  ^ 
respect  to  which  such  caveat  may  be  lodged.  oontin^^ 

foroe 

85.  Any  person  lodging  any  caveat  with  the  Becorder  of  Titles  without  comoenaa- 
reasonable  cause,  shall  be  liable  to  make  to  any  person  who  may  have  sus-  {i^^^j]^" 
tained  damage  thereby  such  compensation  as  may  be  just,  and  such  compen-  without  rea- 
sation  shall  be  recoverable  in  an  action  at  law,  by  the  person  who  has  ^"^^^^ 
sustained  damage  from  the  person  who  lodged  the  caveat.      (Bonnin  v. 
Andrew,  85.    N.  84 ;  Z.  182 ;  Q.  61-108 ;  Y.  66, 120, 144.) 
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Proprietor  86.  The  registered  proprietor  of  any  land,  or  of  any  estate  or  interest 

SStliSintiy  ^^  ^^^^  under  the  provisions  of  this  Act,  whether  of  the  nature  of  real  or 

in  himself     personal  property,  may,  by  any  of  the  forms  of  the  instruments  of  transfer 

JdfhSS*"    provided   by  this  Act,  modified  as  may  be  necessary,  transfer  such  land, 

limiting  any  estate,  or  interest,  or  any  part  thereof,  to  his  wife,  or  if  such  registered 

on^  wiy    proprietor  be  a  married  woman,  it  shall  be  lawful  for  her  to  make  such 

assignment   transfer  to  her  husband,  or  it  shall  be  lawful  for  such  registered  proprietor 

to  make  such  transfer  to  himself  jointly  with  any  other  person  or  persons, 

or  to  create  or  execute  any  powers  of  appointment,  or  to  limit  any  estates 

whether  by  remainder  or  otherwise,  without  limiting  any  use,  or  executing 

any  re-assignment ;  but  upon  the  registration  of  such  transfer,  the  said  land, 

estate,  or  interest,  shall  vest  in  such  registered  proprietor  jointly  with  any 

other  person  or  persons,  or  in  the  person  taking  under  such  limitation,  or  in 

whose  favour  any  power  may  have  been  executed,  or  otherwise,  according  to 

the  intent  and  meaning  appearing  in  such  instrument,  and  thereby  expressed. 

(N.  85,  109;  Q.  61-82  ;  S.  111.) 

Persons  re-  _,  ii»i..  •* 

^steredas  87.  Two  or  more  persons  who  may  be  registered  as  joint  proprietors  of 

prietOTs'to  A^  estate  or  interest  in  land  under  the  provisions  of  this  Act  shall  De  deemed 
be  joint  to  bo  entitled  to  the  same  as  joint  tenants,  and  in  all  cases  where  two  or 
*°^  more  persons  are  entitled  as  tenants  in  common  to  undivided  shares  of  or  in 
common  to  ^^^  land,  such  persoEs  shall  be  bound  to  receive  separate  and  distinct 
reoei^e°eaoh  certificates  of  title  or  other  instrument  evidencing  title  to  such  undivided 
Je^flSte  of  sliares.     (See  Sec,  37,  o/Eeal  Property  Act,  1886.) 

tiUe 

Begistration  88.  When  any  person  is  registered  as  joint  proprietor  with  his  wife  of 
of BorriTor  an  ostato  iu  fee-simple  in  right  of  his  wife,  if  such  person  die  in  the  lifetime 
priitors^'^  of  his  wife,  and  before  any  transfer  of  such  estate,  or  if  such  wife  die  in  the 
lifetime  of  her  husband,  and  the  said  husband  is  entitled  as  tenant  by  the 
courtesy,  or  upon  the  death  of  any  person  registered  together  with  any  other 
person  as  joint  proprietor  of  the  same  estate  or  interest  in  any  land,  or  when 
the  life  estate,  in  respect  to  which  any  certificate  of  title  has  been  issued, 
has  determined  and  the  estate  next  registered  in  remainder  or  reversion  has 
become  vested  in  possession,  or  the  person  to  whom  such  certificate  of  title 
has  been  issued,  has  become  entitled  to  the  said  land  for  an  estate  in  fee- 
simple  in  possession,  the  Eecorder  of  Titles  may,  upon  the  application  of  the 
person  entitled,  and  proof  to  his  satisfaction  of  any  such  occurrence  as 
aforesaid,  register  such  person  as  proprietor  of  such  estate  or  interest,  in 
manner  hereinbefore  prescribed  for  the  registration  of  a  like  estate  or 
interest  upon  a  transfer  or  transmission.  {JSx  parte  Locke,  43.  N.  86  ;  Z. 
64;  Q.  61-40;  S.74;  V.  66-44.) 

Bemainder-]  89-  Whenever  a  certificate  of  title  has  been  issued  in  respect  of  a  li/e 

wSrefoner  estate  in  any  land,  any  person  entitled,  in  reversion  or  remainder,  to  such 
mar  appi/  land  may  apply  to  be  registered  as  so  entitled  ;  and  the  Recorder  of  Titles 
terodUSJoh  ^^^  causo  tne  title  of  such  applicant  to  be  investigated  by  the  solicitors, 
?|^«  and  shall  thereafter  submit  the  same  for  consideration  by  the  Lands  Titles 
tiUe  of^e**^  Commissioners,  who  may  either  reject  such  application  altogether,  or  direct 
tenant  for  j^\^q  applicant  to  bo  registered  in  accordance  therewith  either  immediately, 
or,  unless  caveat  be  lodged,  after  such  notice  or  advertisement,  and  within 
to?i*re^°°  such  period  as  they  may  appoint ;  and  the  Eecorder  of  Titles  shall  obey  such 
ferred  to  direction  or  any  order  of  the  Supreme  Court  in  the  premises.  {MilUr  v. 
^i™*"  Stewart,  172.      N.  88 ;  Z.  18 ;  Q,  61-47,  36 ;  V.  66-54 ;  S.  188.     See  note  to 

sionen  g^c^  Sl^  cmte.) 
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90.  Every  Covenant  and  power  to  be  implied  in  any  instrument  by  implied 
virtue  of  this  Act,  may  be  negatived  op  modified  by  express  declaration  in  J^Ty  b?" 
the  instrument,  or  endorsed  thereon  ;  and  in  any  declaration  in  an  action  modified  or 
for  a  supposed  breach  of  any  such  covenant,  the  covenant  alleged  to  be  °®8»tiTod 
broken  may  be  set  forth ;  and  ifc  shall  be  lawful  to  allege  that  the  party 
against  whom  such  action  is  brought  did  so  covenant  precisely  in  the  same 
manner  as  if  such  covenant  had  been  expressed  in  words  in  such  memorandum  J^^^t, 
of  transfer  or  other  instrument,  any   law  or  practice  to  the   contrary  to  be  several 
notwithstanding ;  and  every  such  implied  covenant  shall  have  the  same  force  "^*^®^^<^* 
and  effect  to   be  enforceid    in   the   same  manner  as  if  it  had  been   set 
out  at  length    in    such    instrument,    and    where    any    memorandum    of 
transfer  or  other  instrument  in  accordance  with  the  provisions  of  this  Act, 
is  executed  by  more  parties  than  one,  such  covenants  as  are  by  this  Act 
declared  to  be  implied  in  instruments  of  the  like  nature,  shall  be  construed 
to  be  several  and  not  to  bind  the  parties  jointly.     {Bucknall  v.  Beid,  146.) 

91*  The  Eecorder  of  Titles  shall  have  and  use  a  seal  of  office  bearing  seai  of  office 
the  impression  of  the  Eoyal  Arms  of  England,  and  having  inscribed  in  the  J^cdvedin 
margin  thereof  the  words  "  Eecorder  of  Titles,  Tasmania ;"   and  every  ayidenoe 
instrument  bearing  the  imprint  of  such  seal,  and  purporting  to  be  signed  or 
issued  by  the  Eecorder  of  Titles,  or  by  one  of  his  deputies,  shall  be  received 
in  evidence,  and  shall  be  deemed  to  be  signed  or  issued  by  or  under  the 
direction  of  the  Eecorder  of  Titles  without  further  proof,  unless  the  contrary 
be  shown.     (Z.  9 ;  Q.  61-8 ;  S.  21 ;  V.  85-52.) 

92.  The  Eecorder  of  Titles  may,  with  the  consent  of  the  Governor  of  Beoorder 
the  said  Colony  from  time  to  time,  make  such  alterations  in  the  several  forms  ^^^^j. 
of  instruments  prescribed  in  the  Schedule  hereto  as  he  may  deem  requisite ;  tion  of 
and  shall  cause  every  such  form  to  be  stamped  with  his  seal,  and  to  be  ^®^^**'' 
supplied  at  the  General  Eegistry  Office  free  or  charge,  or  at  such  moderate  forms  of 
prices  as  he  may  from  time  to  time  fix,  or  may  license  any  person  to  print  J[JJ*>^^«o*»» 
and  sell  the  same ;  and  every  such  form,  if  made  in  a  form  purporting  to  be 

a  proper  form,  and  to  be  sealed  as  aforesaid,  shall  be  taken  to  be  made  in 
the  legally  authorised  form,  unless  the  contrary  is  proved.  {Barher  v.  Weld^ 
81.     N.  90  ;  S.  220-7  ;  V.  66-127.) 

93.  The  Eecorder  of  Titles,  with  the  consent  of  the  other  Lands  Titles  Beoorder  of 
Commissioners,  in  case  they  shall  see  reasonable  cause  for  so  doing,  may  dif!^Q^^^ 
dispense  with  the  production  of  any  grant,  certificate  of  title,  lease,  or  other  with  dupH- 
instrument,  for  the  purpose  of  entering  the  memorial  by  this  Act  required  SSJufl^tei 
to  be  entered  upon  the  transfer  or  other  dealing  with  land  under  the  pro-  2tiS*^L*Si 
visions  of  this  Act ;    and  upon  the  registration  of  such  transfer  or  other  mento^in 
dealing  the  Eecorder  of  Titles  shall  notify  in  the  memorial  in  the  Eegister  ««'^**^»  <»^ 
Book,  that  no  entry  of  such  memorial  has  been  made  on  the  duplicate  grant, 

or  other  instrument ;  and  such  transfer  or  other  dealing  shall  thereupon  be 
as  valid  and  effectual  as  if  such  memorial  had  been  so  entered :    Provided 
alw^s,  that,  before  registering  such  transfer  or  other  dealing,  the  Eecorder 
of  Gatles  shall,  in  such  case,  require  the  transferor  or  other  dealing,  to 
make  an  affidavit  that  such  grant  or  instrument  has  not  been  deposited  as 
security  for  any  loan,  and  shall  give  at  least  fourteen  days'  notice  of  his  g^j  ^^^^ 
intention  to  register  such  dealing  in  the  Hohart  Tovm  Gazette,  and  in  at  ^  be  given. 
leaflt  one  newspaper  published  in  the  City  of  Hobart  Town  and  Town  of  terk^aSy"' 
Launceston.      (N.  78-7,  91 ;   Z.  30;    Q.  61-21 ;   S.  220-9,  112 ;   V.  66-180,  ^e^Hng 
57.) 
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BftiMby  94.  Whenever  any  estate  or  interest  in  land,  under  the  proyisions  of 

Sdwrorfer  ^^^  ^^^f  ^^^  ^^  8old  by  the  Sheriff  under  any  writ  or  shall  be  sold  under  any 
of  Bapreme  direction,  decree,  or  order  of  the  Supreme  Court,  or  whenerer  any  order  of 
^^^  such  court  shall  be  made,  authorising  the  Curator  of  Intestate  Estates  to 
take  the  charge  of  the  real  estate  of  a  deceased  proprietor,  the  Becorder  of 
Titles,  on  being  served  with  an  office  copy  of  the  writ,  direction,  decree,  or 
order,  as  the  case  may  be,  shall  enter  in  the  Begister  Book  and  also  upon 
the  instrument  evidencing  title  to  the  said  estate  or  interest,  if  produced  for 
that  purpose,  the  date  of  the  said  writ,  direction,  decree,  or  order,  and  the 
date  and  hour  of  the  production  thereof ;  and  after  such  entry  as  aforesaid 
the  Sheriff  or  person  authorised  by  the  Supreme  Court  shall  do  such  acts 
and  execute  such  instruments  as  under  the  provisions  of  this  Act  may  be 
necessary  to  transfer  or  otherwise  to  deal  with  the  said  estate  or  interest : 
Provided  always,  that  unless  and  until  such  entry  has  been  made  as  aforesaid 
no  such  writ  shall  bind  or  affect  any  land  under  the  provisions  of  this  Act 
or  any  estate  or  interest  therein,  nor  shall  any  sale  or  transfer  by  the  Sheriff 
be  valid  as  against  a  purchaser  or  mortgagee,  notwithstanding  such  writ 
may  have  been  actually  in  the  hands  of  the  Sheriff  at  the  time  of  any 

Eurchase  or  mortgage,  or  notwithstanding  such  purchaser  or  mortgagee  may 
ave  had  actual  or  constructive  notice  of  the  issue  of  such  writ.  (Kickham 
V.  me  Queen,  47  ;  re  Wm,  Wadham,  114 ;  j^eal  v.  Adams,  ISO ;  Gilee  v. 
Leaser y  150 ;  in  re  James,  193  ;  Beath  v.  Anderson,  192 ;  Bobertson  v.  EeUh, 
195 ;  re  Benn  and  Oriee,  200;  re  A.  Bosquet,  202.  N.  92,  97 ;  S.  71-2, 
105;  V.  66,  106.) 
8e«iofOoiw  95,    A   Corporation,  for  the  purpose  of  transferring  or  otherwise 

rab!titat«d  dealing  with  land  under  the  provisions  of  this  Act,  in  lieu  of  signing  the 
fwrtgnft.     proper  instrument  for  such  purpose   prescribed,  may  affix  thereto  the 
common  seal  of  such  Corporation,  with  a  certificate  that  such  seal  was 
affixed  by  the  proper  officer,  verified  by  his  signature.      (Q.  61-1 L4 ;    Y . 
66-10.) 

96  to  08.  [Eepealed  by  Sec.  37,  Eeal  Property  Act,  1886.] 

Uponiiir-  99,  Upon  the  application  of  any  registered  proprietor  of  land  held 

eSstSg**      under  separate  grants  or  certificates  of  title,  or  under  one  grant  or  certificate, 

sjjgjjj^^    and  the  delivering  up  of  such  grant  or  grants,  certificate  or  certificates  of 

of  tiUe,        title,  it  shall  be  lawiul  for  the  Eecorder  of  Titles  to  issue  to  such  proprietor 

tor  £?y  "*"  *  single  certificate  of  title  for  the  whole  of  such  land,  or  several  certificates, 

obtoin  ft       each  containing  portion  of  such  land  in  accordance  with  such  application, 

fl^^OT^  and  as  far  as  the  same  may  be  done  consistently  with  any  regulations  at  the 

iSdSd*^      time  being  in  force  respecting  the  parcels  of  land  that  may  be  included  in 

therein        one  certificate  of  title ;   and  upon  issuing  any  such  certificate  of  title,  the 

Becorder  of  Titles  shall  cancel  the  grant  or  certificate  of  title  of  such  land  so 

delivered  up,  and  shall  endorse  thereupon  a  memorandum  setting  forth  the 

occasion  of  such  cancellation,  and  referring  to  the  certificate  of  title  so 

issued.     (Kearton  v.  Bichardson,  125.     N.  97  ;  Z.  135 ;   Q.  61-98,  94,  4 ;    8. 

78 ;  V.  66-55.) 

proririon  in  100.  lu  the  oveut  of  the  grant  or  certificate  of  title  of  land  under  the 
weeofioit  proyigions  of  this  Act,  being  lost,  mislaid,  or  destroyed,  the  proprietor  of 
such  land,  together  with  other  persons,  if  any,  having  knowledge  of  the 
circumstances,  may  make  a  declaration  before  the  Becorder  of  Titles  or 
before  any  of  the  persons  hereinbefore  appointed,  as  persons  before  whom 
the  execution  of  instruments  may  be  proved,  stating  the  facts  of  the  case, 
the  names  and  description  of  the  registered  owners,  and  the  particulars  of 
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all  mortgages,  encumbrances,  or  other  matters  affecting  such  land,  and  the 
title  thereto,  to  the  best  of  declarant's  knowledge  and  belief ;  and  the 
Recorder  of  Titles,  if  satisfied  as  to  the  truth  of  such  declaration,  and  the 
bona  Jide$  of  the  transaction,  maj,  with  the  consent  of  the  other  Lands 
Titles  Commissioners,  issue  to  such  applicant  a  proyisional  certificate  of 
title  of  such  land,  which  proyisional  certificate  shall  contain  an  exact 
copy  of  the  original  grant  or  certificate  of  title  bound  up  in  the 
Register  Book,  and  of  every  memorandum  and  endorsement  thereon, 
and  shall  also  contain  a  statement  of  the  circumstances  under  which 
such  provisional  certificate  is  issued;  and  the  Eecorder  of  Titles  shall 
at  the  same  time  enter  in  the  Begister  Book  notice  of  the  issuing  of 
Buch  provisional  certificate,  and  the  date  thereof,  and  the  circumstances 
under  which  it  was  issued,  and  such  provisional  certificate  shall  be  available 
for  all  purposes  and  uses  for  which  the  grant  or  certificate  of  title  so  lost  or 
mislaid  would  have  been  available,  and  as  valid  to  all  intents  as  such  lost 
grant  or  certificate :  Provided  always,  that  the  Becorder  of  Titles  before 
issuuig  such  provisional  certificate,  shidl  give  at  least  fourteen  days*  notice 
of  his  intention  so  to  do,  in  the  Hohari  Town  Ghzette,  and  at  least  in  one 
newspaper  published  in  the  City  of  Hobart  Town  and  Town  of  Launceston. 
(N.  98;  Z.  47,  75 ;  Q.  61-117  ;  8.  79;  V.  66-181,  86-60.) 

101  and  102.  [Bepealed  by  Sec.  11,  Beal  Property  Act,  1868.] 

103.  Any  proprietor  sub -dividing  any  land  under  the  provisions  of  this  Proprietor 
Act,  for  the  purpose  of  selling  the  same  in  allotments  as  a  township,  shall  SIp*^**** 
deposit  with  the  Recorder  of  Titles  a  map  of  such  township :  Provided  that 

such  map  shall  exhibit,  distinctly  delineated,  all  roads,  streets,  passages, 
thoroughfares,  squares,  or  reserves  appropriated  or  set  apart  for  public  use, 
and  also  all  allotments  into  which  the  said  land  may  be  divided,  marked  with 
distinct  numbers  or  symbols ;  and  every  such  map  shall  be  certified  as 
accurate  by  declaration  of  a  Government  Surveyor  before  the  Becorder  of 
Titles  or  a  Justice  of  the  Peace.  (N.  100, 101 ;  Q.  61-119 ;  S.  100,  220-8  ; 
V.  66, 184.) 

104.  The  Becorder  of  Titles  may  require  the  proprietor  applying  to  B«oorder  of 
have  any  land  brought  under  the  provisions  of  this  Act,  or  desiring  to  ™5w"^ 
transfer  or  otherwise  to  deal  with  the  same  or  any  portion  thereof,  to  m<^p *obe 
deposit  at  the  Begistry  Office  a  map  or  plan  of  such  land,  certified  by  a  •p*^*^ 
G-ovemment  Surveyor  in  manner  aforesaid ;   and  if  the  said  land,  or  the 
portion  thereof  proposed  to  be  transferred  or  dealt  with,  shall  be  of  less 

area  than  one  statute  acre,  then  such  map  or  plan  shall  be  on  a  scale  not 
less  than  one  inch  to  two  chains,  and  if  such  land  or  the  portion  thereof 
about  to  be  transferred  or  dealt  with,  shall  be  of  greater  area  than  one 
statute  acre  but  not  exceeding  five  statute  acres,  then  such  map  or  plan 
shall  be  upon  a  scale  not  less  than  one  inch  to  five  chains,  and  if  such  land 
or  the  portion  thereof,  as  aforesaid,  shall  be  of  greater  area  than  five  statute 
acres  but  not  exceeding  eighty  statute  acres,  then  such  map  or  plan  shall 
be  upon  a  scale  of  not  less  than  one  inch  to  ten  chains,  and  if  such  land 
or  the  portion  thereof  as  aforesaid,  shall  be  of  greater  area  than  eighty 
statute  acres,  then  such  map  or  plan  shall  be  upon  a  scale  of  one  inch  to 
twenty  chains ;  and  if  such  proprietor  shall  neglect  or  refuse  to  comply 
with  such  requirement,  it  shall  not  be  incumbent  on  the  Becorder  of 
Titles  to  proceed  with  the  bringing  of  such  land  under  the  provisions  of 
this  Act,  or  with  the  registration  of  such  transfer  or  lease :    Provided 
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always,  tliat  subsequent  sub-divisions  of  tbe  same  land  may  be  delineated 
on  tne  map  or  plim  of  the  same  so  deposited,  if  such  map  be  upon  a 
sufficient  scale  in  accordance  with  tbe  proyisions  herein  contained,  and 
the  correctness  of  the  delineation  of  each  such  sub-division  shall  be 
acknowledged  in  manner  prescribed  for  the  case  of  the  deposit  of  an 
original  map. 

^S^^L^         105.  The  Eecorder  of  Titles,  upon  payment  of  the  fee  specified  in  Uie 

tndMdlSi    Schedule  P.  hereto,  shall  furnish  to  any  person  applying  for  the  same,  a 

JJ^Jj^'y     certified  copy  of  any  registered  instrument  affecting  land  under  the  pro- 

Recorder  of  visions  of  this  Act,  and  every  such  certified  copy  signed  by  him,  and  sealed 

toh!*n^^    with  his  seal,  shall  be  receiv^  in  evidence  in  any  Court  of  Justice,  or  before 

SSto"*      any  person  having  by  law,  or  by  consent  of  parties,  authority  to  receive 

evidence  as  primd  facie  proof  of  all  the  matters  contained  or  recited  in  or 

endorsed  on  the  original  instrument.     (Chuholm  v.  Capper,  86.     N.  102  ;  Z. 

89;  Q.  61-121;  V.  66-141.) 

2JJ^  106.  Any  person  may,  u^on  payment  of  a  fee  specified  in  Schedule  P. 

hereto,  have  access  to  the  Kegister  Book,  or  any  registered  instrument,  for 
the  purpose  of  inspection,  during  the  hours  and  upon  the  days  appointed 
for  search.     (Q.  61-121.) 

j^^^         107.  The  Eecorder  of  Titles  shall  not  receive  any  application  for 
brining  land  under  the  provisions  of  this  Act,  or  any  instrument  purport- 
ing to  deal  with  or  affect  any  land  under  the  provisions  of  this  Act  unless 
there  shall  be  endorsed  thereon  a  certificate  that  the  same  is  correct  for  the 
purposes  of  this  Act,  signed  by  the  applicant  or  party  claiming  under  or  in 
respect  of  such  instrument,  or  by  his  solicitor  and  any  person  who  shall 
falsely  or  negligently  certify  to  the  correctness  of  any  such  application  or 
other  instrument,  shall  incur  therefor  a  penalty  not  exceeding  fifty  nounds. 
reSrtenng'  Provided  always,  that  such  penalty  shall  not  prevent  the  person  who  may 
fart"**«ito  ^^^®  sustained  any  damage  or  loss  in  conpcquence  of  error  or  mistake  in  any 
'^^       such  certified  instrument,  or  any  duplicate  thereof  from  recovering  damages 
against  the  person  who  shall  have  certified  the  same.      (N.  104;  Q,  61-139; 
S.  273,  232.    See  Sec.  30,  1886  Act) 

SS^^  108,  It  shall  be  lawful  for  the  Eecorder  of  Titles  to  lecover  such  fees 

as  shall  be  appointed  by  the  Governor  of  the  said  Colony,  by  and  with  the 
consent  of  the  Executive  Council,  not  in  any  case  exceeding  the  several 
fees  specified  in  the  Schedule  hereto  marked  P.  (Z.  46 ;  Q.  61-140 ;  S.  22 ; 
V.  85-76.) 

^Border  of  109.  The  Eccorder  of  Titles  shall  keep  a  correct  account  of  all  such 

xnoMji^Sto  sums  of  money  as  shall  be  received  by  him  in  accordance  with  the  provisions 
mSiorSiiBt  ^^  *^^®  ^^^*  *°^  shtM  pay  the  same  into  the  Public  Treasury  of  the  said 
•ocoimto  Colony,  at  such  times,  and  shall  render  accounts  of  the  same  to  such  per- 
sons, and  in  such  manner,  as  may  be  directed  in  any  regulations  that  may 
for  that  purpose  be  prescribed  by  the  G-ovemor  of  the  said  Colony  by  and 
with  the  advice  of  the  Executive  Council  thereof ;  and  the  Eecorder  of 
Titles  shall  address  to  the  said  Treasurer  requisitions  to  pay  moneys  received 
by  him,  or  by  the  said  Treasurer,  in  trust  or  otherwise,  on  account  of  absent 
mortgagees  or  other  persons  entitled  in  accordance  with  the  provisions  of 
this  Act,  which  requisitions,  when  proved  and  audited  in  manner  directed  by 
any  such  regulations  framed  as  aforesaid  at  the  time  being  in  force  in  the 
said  Colony,  and  accompanied  by  warrant  for  payment  of  the  same  under 
the_hand  oi  the  G-overnor,  countersigned  by  the  Colonial  Secretary  thereof , 
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the  said  Treasurer  shall  be  bound  to  obey,  and  all  fines  and  fees  received  Parties 
under  the  provisions  of  this  Act,  except  fees  payable  to  the  Lands  Titles  S^^by 
Commissioner  for  the  brining  of  land  under  the  operation  of  this  Act,  shall  Tremsorer 
be  carried  to  account  by  the  said  Treasurer  as  general  revenue.     (Ooker  v.  SSS^Sr*^ 
Spence,  5.     N.  106,109;  Q.  61-141;  S.  23  ;  V.  66-142.) 

110.  If)  upon  the  application  of  any  proprietor  to  have  land  of  which  Proprietor 
he  is  seized  brought  under  the  provisions  of  this  Act,  or  to  have  any  dealing  SSJ^Jr^ 
OP  transmission  registered  or  recorded,  or  to  have  any  certificate  of  title,  Titiee  to 
registration  abstract,  foreclosure  order,  or  other  instrument  issued,  or  to  i^I^iSSX^ 
have  any  act  or  duty  done  or  performed  which  by  this  Act  is  prescribed  to 

be  done  or  performed  by  the  Recorder  of  Titles,  the  Eecorder  of  Titles 
shall  refuse  so  to  do,  or  if  such  proprietor  shall  be  dissatisfied  with  the 
direction  upon  his  application  given  by  the  Lands  Titles  Commissioners,  as 
hereinbefore  providea,  it  shall  be  lawful  for  such  proprietor  to  require  the 
Eecorder  of  Titles  to  set  forth  in  writing  under  his  hand  the  grounds  of  his 
refusal,  or  the  grounds  upon  which  puch  direction  was  given,  and  such 
proprietor  may  if  he  think  fit,  at  his  own  costs,  summon  the  Eecorder  of 
Titles  to  appear  before  the  Supreme  Court  to  substantiate  and  uphold  the 

f  rounds  of  his  refusal,  or  of  such  direction  as  aforesaid,  such  summons  to 
e  issued  under  the  hand  of  a  Judge  of  the  said  Court,  and  served  upon  the 
Eecorder  of  Titles  six  clear  days  at  least  before  the  day  appointed  for  hear- 
ing the  plaint  o£  such  proprietor,  such  objections  shall  be  heard  by  the  said 
Court  upon  motion,  and  upon  such  hearing,  the  Eecorder  of  Titles  or  his 
counsel  shall  have  the  right  of  reply,  and  the  said  Court  shall,  if  any  ques- 
tion of  fact  be  involved,  direct  an  issue  to  be  tried  to  decide  such  fact,  and 
the  said  Court  shall  thereupon  make  such  order  in  the  premises  as  in  their 
judgment  the  circumstances  of  the  case  may  require,  and  the  Eecorder  of  Bzpenae  to 
Titles  shall  obey  such  order ;  and  all  expenses  attendant  upon  any  such  SjpiSSS^ 
proceedings  shall  be  borne  and  paid  by  the  applicant  or  other  person  prefer- 
ring such  plaint,  unless  the  Judge  or  Court  shall  certify  that  there  were  no 
probable  grounds  for  such  refusal  or  direction  as  aforesaid. 

111.  It  shall  be  lawful  for  the  Eecorder  of  Titles,  by  direction  of  the  Power  to 
Lands  Titles  Commissioners,  whenever  any  question  shall  arise  with  regard  ^SJto'  **' 
to  the  performance  of  any  of  the  duties  or  the  exercise  of  any  of  the  J^g  ~^ 
functions  by  this  Act  conferred  or  imposed  upon  him,  or  them  to  state  a  cour?o?™* 
case  for  the  opinion  of  the  Supreme  Court,  and  thereupon  it  shall  be  tobe\J5JS* 
lawful  for  the  said  Court  to  give  its  judgment  thereon,  and  such  judgment 

shall  be  binding  on  the  Eecorder  of  Titles  and  Lands  Titles  Commissioners 
respectively. 

112.  Whenever  any  person  interested  in  land  under  the  provisions  of  ^«cior  of 
this  Act  shall  appear  to  the  Supreme  Court  to  be  a  trustee  of  such  land,  ^ny  oat 
within  the  intent  and  meaning  of  the  "  Trustee  Acts,"  and  any  order  shall  g'^er  of 
be  made  in  the  premises  by  the  Supreme  Court,  or  a  judge  thereof,  the  ooartrest. 
Eecorder  of  Titles,  on  being  served  with  an  oflSce  copy  of  such  order,  shall  ^^^* 
enter  in  the  Eegister  Book,  and  on  the  grant  or  other  instrument  evidenc- 

i;ig  title  to  the  said  land,  the  date  of  the  said  order,  the  date  and  hour  of 
its  production  to  him,  and  the  name,  residence,  and  description  of  the  person 
in  whom  the  said  order  shall  purport  to  vest  the  said  land;  and  such  person 
shall  thereupon  be  deemed  to  be  the  registered  proprietor  of  such  land ;  and 
unless  and  until  such  entry  shall  be  made  the  said  order  shall  have  no  effect 
or  operation  in  transferring,  or  otherwise  vesting  the  said  land. 
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US*  Whenever  a  person  entitled  to,  or  interested  in  land  as  a  trostee 
would  be  entitled  under  the  last  precedmg  clause,  to  bring  or  defend  anj 
action  of  ejectment  in  his  own  name,  for  the  recoyering  the  possession  of 
land  under  the  proYisions  of  this  Act,  such  person  shall  he  bound  to  allow 
his  name  to  be  used  as  a  plaintiff  or  defendant  in  such  action  of  ejectment 
by  any  beneficiary  or  person  claiming  an  estate  or  interest  in  the  said  land  : 
Provided  neyertheless,  that  the  person  entitled  or  interested  as  such 
trustee  shall  in  eyery  such  case  be  entitled  to  be  indemnified  in  like  manner 
as  a  trustee  would  before  the  passing  of  this  Act  haye  been  entitled  to  be 
indemnified  in  a  similar  case  of  his  name  being  used  in  any  such  action  or 
proceeding  by  his  eestuique  trust,  (National  Bank  y.  National  Mortgage  and 
Agency  Company,  12  ;  re  Beattie,  53,  57;  D'Alhrdyhill  y.  D'AlhrdyhiU^  82; 
Miller  y.  Stevoart,  172 ;  8i,  George  y.  Burnett,  57,  175.  N.  110 ;  Q.  61-84, 
68,  126 ;  8.  185  ;  V.  66-63.) 
PurohMer  114^  Except  in  the  case  of  fraud,  no  person  contracting  or  dealing 

tor^^ro^  with,  or  taking,  or  proposing  to  take  a  transfer  from  the  registered 
g^2fj^  proprietor  of  any  registered  estate  or  interest  shall  be  required,  or  in  any 
bjnotioe  manner  concerned  to  inquire  or  ascertain  the  circumstances  in,  or  the 
consideration  for  which  such  registered  owner  or  any  previous  registered 
owner  of  the  estate  or  interest  in  question  is,  or  was  registered,  or  to  see  the 
application  of  the  purchase  money,  or  of  any  part  thereof,  or  shall  be  afEected 
by  notice  direct  or  constructive  of  any  trust  or  unregistered  interest,  any 
rule  of  law  or  equity  to  the  contrary  notwithstanding,  and  the  knowledge 
that  any  such  trust  or  unregistered  interest  is  in  existence  shall  not  of 
itself  be  imputed  as  fraud.  (Be  MeOarthy,  19  ;  Boss  v.  Victoria  Building 
Society,  180 ;  Miller  v.  Morrissey,  181 ;  Beath  v.  Anderson,  192.    N.  111.) 

B«ci8tared  115.  In  any  suit  for  specific  performance  brought  by  a   registered 

IJ^^roit  proprietor  of  any  land  under  the  provisions  of  this  Act,  against  a  person 

fOTtpemflo    who  not  having  notice  of  any  fraud  affecting  the  title  of  the  vendor  may 

Fobe^^SSSed  have  Contracted  to  purchase  such  land,  the   certificate  of  title  of  sucn 

to  decree     registered  proprietor  shall  be  held  in  every  Court  of  Law  or  Equity,  to  be 

conclusive  evidence  that  such  registered  proprietor  has  a  p;ood  and  valid  title 

to  the  land,  and  for  the  estate  or  interest  therein  mentioned  or  described. 

(Re  Thompson  and  Chipps,   27;  George  v.  Australian   Mutual  Provident 

Society,  56  ;    Van  Damme  v.  Bloxam,  105 ;  Ashley  v.  Chok,  137  ;    Ettershank 

v.  The  Queen,  153  ;    Butler  v.  Saddle  Rill  Mining  Company,  163 ;   OoleeJUn 

V.  Walker,  208.     N.  115 ;  Q.  61-96;  V.  66-48.) 

Mortgagee,  X16.  It  shall  be  lawful  for  a  mortgagee,  as  against  a  mortgagor,  either 

bra^.  or  before  or  after  obtaining  an  order  for  foreclosure  as  hereinafter  provided,  or 

m»7^o^in  '^^  ^^  oncumbrancee,  as  against  an  encumbrancer,  or  for  a  landlord,  as 

poisesaioniii  against  a  lessee  or  tenant,  whenever  the  term  shall  have  expired  or  default 

^^'^^  **^  snail  have  been  made  in  the  payment  of  the  interest,  or  rent,  or  annual 

or  principal  sum  secured  by  any  memorandum  of  mortgage,  encumbrance, 

or  lease  tor  the  time  specified  by  this  Act,  in  each  such  case,  or  that  may  be 

otherwise  provided  in  any  such  instrument,  whatever  may  be  the  value  of 

the  land  or  the  amount  of  the  rent  payable  in  respect  thereof,  or  the  amount 

of  any  principal  or  annual  sum  charged  thereon,  and  without  any  formal 

demand  or  re-entry  to  apply  to  the  Supreme  Court  or  a  judge  thereof  for 

an  order  that  possession  oi  the  premises  in  respect  of  which  such  default  as 

aforesaid  shall  have  been  made,  shall  be  given  up  to  the  applicant,  and 

thereupon  it  shall  be  lawful  for  the  said  Supreme  Court  or  a  judge  thereof 

to  issue  a  summons  directed  to  such  mortgagor,  encumbrancer,  or  lessee, 
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calling  upon  him  on  a  day  and  at  a  place  to  be  named  therein,  to  show 
cause  why  the  said  Supreme  Court  or  such  judge  thereof  should  not  order 
possession  of  such  premises  to  be  giren  up  by  such  mortgagor,  encumbrancer 
or  lessee  to  the  applicant,  the  service  of  which  shaS,  in  the  case  of  a 
landlord  against  a  lessee  or  tenant,  stand  in  lieu  of  a  demand  and  re-entry  ; 
and  in  the  case  of  a  mortgagee  or  encumbrancee  against  a  mortgagor  or 
encumbrancer,  shall  stand  in  lieu  of  the  notice  by  this  Act  required  to  be 
given  in  such  case ;  and  if  the  person  entitled  to  redeem  the  said  land, 
or  liable  to  the  payment  of  such  rent  or  annual  sum  shall,  before  the  return 
day  of  such  summons,  nay  all  the  rent,  interest,  or  annual  sum  in  arrear  or 
principal  sum  due  and  the  costs,  the  said  summons  shall  be  discharged ; 
out  if  he  shall  not  make  such  payment  and  shall  not  at  the  time 
named  in  such  summons  show  good  cause  why  the  premises  should 
not  be  recovered,  then  on  proof  of  the  service  of  the  summons,  if  the 
said  mortgagor,  encumbrancer,  or  lessee  shall  not  appear  thereto,  and  of 
default  having  been  made  in  payment  of  the  rent,  interest,  or  annual  or 
principal  sum  for  the  time  specified  by  this  Act  or  otherwise  provided  as 
aforesaid  before  the  plaint  was  entered,  and  in  the  case  of  a  landlord 
against  a  lessee  or  tenant  that  no  sufficient  distress  was  then  found  to  be  on 
the  premises  to  counteract  such  arrear,  and  of  the  plaintiff's  power  to  enter, 
and  of  the  rent,  interest,  or  annual  sum  being  still  in  arrear,  or  principal 
money  due,  the  court  or  a  judge  thereof,  may  order  that  possession  of  the 
premises  mentioned  in  such  summons  be  given  by  the  mortgagor,  encum- 
brancer, or  lessee  to  the  applicant  on  or  l^fore  such  day,  not  being  less 
than  four  weeks  from  the  aay  of  hearing,  as  the  court  or  a  judge  thereof 
shall  think  fit  to  name,  unless  within  that  period  all  the  rent,  interest,  or 
annual  sum  in  arrear,  or  principal  money  due,  and  costs  be  paid ;  and  if 
such  order  be  not  obeyed,  and  such  rent,  interest,  or  annual  or  principal 
sum  and  costs  be  not  so  paid,  the  court  or  a  judge  thereof  shall,  at  the 
instance  of  the  applicant,  upon  proof  of  the  service  of  such  order  or  that 
after  diligent  searcn  made,  the  partr  named  therein  cannot  be  found  issue 
a  writ  authorising  and  requiring  the  sheriff  to  give  possession  of  the  premises 
to  the  applicant,  every  such  warrant  to  bear  date  on  the  day  next 
after  the  last  day  named  by  the  court  or  a  judge  thereof  in  the  order 
for  the  delivery  of  the  possession  of  the  premises,  and  to  continue  in  force 
for  three  months  from  such  date  and  no  longer ;  and  in  the  case  of  a 
landlord  against  a  lessee  or  tenant  the  applicant  shall,  from  the  time  of  the 
execution  of  such  writ,  except  as  hereinafter  provided,  hold  the  premises 
discharged  of  the  tenancy.  {Mudgway  v.  Davy  and  Buiek,  1 ;  Sharpe  v. 
Hadleyy  3  ;  Featherstone  v.  Sanlon,  4 ;  Chomley  v.  Mrehrace  ;  21 ;  Oalloih 
et  uxor  V.  Schultz,  22 ;  Bume  v.  Stewart^  28 ;  Coleman  and  Olarh  v.  Biria, 
46  ;  Pullen  v.  Thomfson ;  74 ;  Franklin  v.  Ind^  166  ;  Otago  Marhour  Board 
T.  Speddiny,  165  ;  ex  parte  Brown,  186 ;  Bichnall  v.  Heyman$ony  188 ; 
BoherUon  v-  Keith,  196 ;  MoQeary  v.  Brodziak,  213.  N.  60,  126 ;  Z.  69. 
See  note  to  See,  11,  ante,) 

117.  Nothing  herein  contained  shall  extend  to  bar  the  rieht  of  any  Bi«ht  ot 
mortgagee  or  encumbrancee  of  any  lease,  or  any  part  thereof,  who  snail  not  hd  JSSj^Ju^ 
in  possession,  so  as  such  mortgagee  or  encumbrancee  shall  and  do,  within  six  be  bwred 
months  after  the  execution  of  such  warrant,  pay  all  rent  in  arrear  and  all 
costs  and  damages  sustained  by  such  lessor  or  person  entitled  to  the 
remainder  or  reversion  expectant  on  such  lease,  and    perform  all  the 
covenants  and  agreements  which,  on  the  part  and  behalf  of  the  first  lessee 
are  and  ought  to  be  performed.    (^Bume  v.  Stetoart,  28  ;  ex  parte  Bond,  89 ; 
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Smith  V.  Davyy  185 ;  Orey  v.  Waisan,  162 ;  MUrshankv.  The  Queen,  153  ; 
Wilson  y.  iTtny,  166;  Buckets  y.  Knahhe,  167,  168;  Bou  t.  Permanent 
Building  Society,  180.     8. 118.) 

oI^SS-  118,  If  the  person  haying  right  to  redeem  any  mortgaged  or  encum- 

dS^uir*'  bered  land  shall,  within  the  time  hereinbefore  mentioned  before  the  return 
pri^pai,     day  of  such  summons,  pay  to  such  mortgagee  or  encumbrancee  or,  in  case  of 
mi^Mt,  and  j^jg  refusal,  shall  tender  in  the  open  Court  and  shall  pay  to  the  Treasurer  of 
Court,  and    the  said  Colony  all  the  principal  money  and  interest  due  on  such  mortgage 
£2ae£)*the  ^r  encumbranco,  and  costs;  the  moneys   so  paid  to  such  mortgagee  or 
^MMurer,    eucumbraucee,  or  to  the  treasurer  as  aforesaid,  shall  be  deemed  and  taken 
deemed  a     to  be  in  full  satisfaction  and  discharge  of  such  mortgage  or  encumbrance  ; 
M  •atiafiM-  and  the  Recorder  of  Titles,  upon  the  receipt  of  the  said  treasurer,  accom- 
panied by  a  certificate  of  the  court,  or  a  judge  thereof,  that  such  sum  haa 
been  tendered  and  refused,  shall  proceed  to  discharge  such  mortgage  or 
encumbrance  in  the  manner  hereinbefore  proyided  for  the  case  of  a  registered 
mortgagee  being  absent  from  the  colony. 

hI?*S3^iwd)         110«  ^h®^  the  term  and  interest  of  any  lessee  or  tenant  shall  haye 

or  been      '  expired  or  shall  haye  been  determined  either  by  the  landlord  or  the  tenant  by 

bj*n^^^   a  legal  notice  to  quit,  and  such  tenant  or  any  person  holding  or  claiming  by, 

^rtmay    through,  or  Under  him,  shall  neglect  or  refuse  to  deliver  up  possession 

•ession^to'be  accor£ngly,  it  shall  be  lawful  for  the  landlord  to  enter  a  plaint  in  the  court 

^tiT  ^^^^'  ^^  manner  aforesaid,  and  thereupon  a  summons  shall  issue ;  and  upon  the 

hearing  of  such  summons  the  court  may  order  tbat  possession  of  the 

premises  mentioned  in  such  summons  be  given  by  the  defendant  to  tbe 

plaintiff  forthwith,  and  to  issue  a  writ  accordingly  ;  and,  if  the  costs  shall 

not  have  been  sooner  paid,  the  court  or  a  judge  thereof  shall  likewise  direct 

execution  for  such   costs  to  issue.     {Equitable  Building  Company,   140 ; 

Wadham  y.  Buttle,  165.) 

moMtHe  120,  Any  such  summons  as  aforesaid  may  be  served  by  delivering  tbe 

serred  same  at  the  house  or  place  of  business  of  the  defendant  with  some  person 
there  of  the  apparent  age  of  fourteen  years ;  and  if  the  defendant  cannot  be 
found,  and  his  place  of  dwelling  shall  either  not  be  known,  or  admission 
thereto  cannot  be  obtained  for  the  purpose  of  serving  such  summons,  a  copy 
of  such  summons  shall  be  posted  on  some  conspicuous  part  of  the  premises 
sought  to  be  recovered ;  and  such  posting  shall  be  deemed  to  be  a  good 
service  on  the  defendant. 

Mortgagee  121.  When  default  has  been  made  in  the  payment  of  the  interest  or 

Beco^%/<^  principal  sum  secured  by  memorandum  of  mortgage,  for  six  calendar  months, 

'^iSmfot  "°  ^  registered  mortgagee  may  make  application,  in  writing,  to  the  Becorder  of 

foreoioeure   Titles  for  au  order  for  foreclosure ;  and  such  application  shall  state  that 

such  default  has  been  made  as  aforesaid,  and  that  the  land,  estate,   or 

interest  mortgaged  or  encumbered  has  been  offered  for  sale  at  public  auction 

by  a  licensed  auctioneer,  after  notice  given  to  the  mortgagor,  as  in  this  Act 

provided,  and  that  the  amount  of  the  highest  bid  at  such  sale  was  not 

suflScient  to  satisfy  the  money  secured  by  such  mortgage  or  encumbrance, 

together  with  the  expenses  occasioned  by  such  sale ;  and  such  application 

shall  be  accompanied  by  a  certificate  of  the  licensed  auctioneer  oy  whom 

such  land  was  put  up  for  sale,  and  such  other  proof  of  the  matters  stated  by 

the  applicant  as  the  Eecorder  of  Titles  may  require  ;  and  the  statements 

made  in  such  application  shall  be  verified  by  the  oath  or  statutory  declaration 

of  the  applicant.     {Orey  v.  Watson,  152.    S.  142.) 
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122.  The  Eecorder  of  Titles  shall  refer  such  application  to  the  Lands  AppUoation 
Titles  Commissioners,  who  may  direct  the  Eecorder  of  Titles  to  cause  notice  ^^^Z 
to  be  published  once  in  the  Hohart  Town  Gazette,  and  once  in  each  of  three  Lands  Titles 
successive  weeks  in  at  least  one  newspaper  published  in  the  City  of  Hobart  sio™** 
Town  and  Town  of  Launceston,  offering  such  land  for  sale  ;  and  shall,  in  such 

case,  limit  and  appoint  a  time,  not  less  than  one  month  from  the  date  of  the 
advertisement  in  such  Gazette,  upon  or  after  which  the  Eecorder  of  Titles 
may  issue  to  such  applicant  an  order  for  foreclosure,  unless  in  the  interval 
a  sufficient  amount  has  been  realised  by  the  sale  of  such  land  to  satisfy  the 
principal  and  interest  moneys  due,  and  all  expenses  occasioned  by  such  sale 
and  proceedings  ;  and  every  such  order  for  foreclosure  under  the  hand  of 
the  Eecorder  of  Titles,  and  entered  in  the  Eegister  Book,  shall  bave  the 
effect  of  vesting  in  the  mortgagee  all  the  estate  and  interest  of  the 
mortgagor  in  the  land  mentioned  in  such  order,  free  from  all  right  and 
equity  of  redemption  on  the  part  of  the  mortgagor,  or  of  any  person 
claiming  through  or  under  him.  (Oolonial  Bank  v.  Pie  107.  See  note  to 
Sec,  SI,  ante.) 

123.  [Eepealed  by  Sec.  11,  Eeal  Property  Act,  1862.] 

124*  No  action  of  ejectment  or  other  action  for  the  recovery  of  any  Begistwed 
land  shall  lie  or  be  sustained  against  the  person  registered  as  proprietor  proScted' 
thereof  under  the  provisions  of  this  Act,  except  in  the  following  cases ;  that  •fwnstqacu 
is  to  say : — (1)  The  case  of  a  mortgagee  as  against  a  mortgagor  in  default ;  S  MrtaS*'^* 
^2)  The  case  of  an  encumbrancee  as  against  an  encumbrancer  in  default ;  ^'^"^ 
(3)  The  case  of  a  lessor  as  against  a  lessee  in  default.  (4)  The  case  of  a 
person  deprived  of  any  land  by  fraud,  as  against  the  person  registered  as 
proprietor  of  such  land  through  fraud,  or  as  against  a  person  deriving, 
otherwise  than  as  a  transferee  bona  fide  for  value,  from  or  through  a  person 
so  registered  through  fraud.  (Featkeratone  v.  Hanlon,  4 ;  Slack  v.  Doumton, 
11 ;  Pannan  v.  Pannan,  16  ;  re  Sellara,  32 ;  Coleman  and  Clark  v.  Riria,  46  ; 
Jones  V.  Sellick,  78 ;  Sanders  v.  Wadham,  88 ;  Kirkham  v.  Julien,  109 ; 
Wilkinson  v.  Brown,  121 ;  Stewart  v.  Belton,  125  ;  Colonial  Bank  v.  Itabhage, 
126  ;  Dyke  v.  Elliot,  133  ;  Finnoran  v.  Weir,  136  ;  Wadham  v.  Buttle,  156  ; 
Buckett  V.  Knobbe,  167, 168  ;  Delaney  v.  Sandhurst  Building  Society,  179 ; 
Colonial  Bank  v.  Boache,  187.)  (5)  The  case  of  a  person  deprived  of  or 
claimiug  any  land  included  in  any  grant  or  certificate  of  title  of  other  land, 
by  misdescription  of  such  other  land,  or  of  its  boundaries  as  against  the 
registered  proprietor,  of  such  other  land,  not  being  a  transferee  of  such 
other  land,  or  deriving  from  or  through  a  transferee  thereof  bond  fide  for 
value ;  (6)  The  case  of  a  registered  proprietor  claiming  under  the  instrument 
of  title  prior  in  date  of  registration  under  the  provisions  of  this  Act,  in  any 
case  in  which  two  or  more  grants  or  two  more  certificates  of  title,  or  a  grant 
and  a  certificate  of  title  may  be  registered  under  provisions  of  this  Act  in 
respect  to  the  same  land.  And  in  any  case  other  than  as  aforesaid,  the  pro- 
duction of  the  registered  grant,  certificate  of  title,  or  lease  shall  be  held  in 
every  Court  of  law  or  equity  to  be  an  absolute  bar  and  estoppel  to  any  such 
action  against  the  person  named  in  such  instrument  as  seized  of  or  as 
registered  proprietor,  or  lessee  of  the  land  therein  described,  any  rule  of  law 
or  equity  to  the  contrary  notwithstanding.  (Main  v.  Bobertson,  191.  N. 
68,  115,  116;  Z.  66;  Q.  61-60,61-123  ;  S.  192  ;  V.  66,  138.) 

125.  Any  person  deprived  of  land,  or  of  any  estate  or  interest  in  land,  ^on  ST"** 
in  consequence  of  fraud  or  through  the  bringing  of  such  land  under  the  P*^J2*  ^/^ 
provisions  of  this  Act,  or  by  the  registration  of  any  other  person  as  pro-  jSd    ^ 
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prietor  of  such  land,  estate,  or  interest,  or  in  consequence  of  any  error, 
omission,  or  misdescription  in  any  certificate  of  title,  or  in  any  entry  or 
memorial  in  the  Eegister  Book,  may,  in  any  case  in  wtich  such  land  has 
been  included  in  two  or  more  grants  from  the  Crown,  bring  and  prosecute 
an  action  at  law  for  the  recovery  of  damages  against  such  person  as  the 
Governor  may  appoint  as  nominal  defendant,  and  in  any  other  case,  against 
the  person  upon  whose  application  such  land  was  brought  under  the 
provisions  of  this  Act,  or  such  erroneous  re^stration  was  made,  or  who 
acquired  title  to  the  estate  or  interest  in  question  through  such  fraud,  error, 
omission,  or  misdescription :  Provided  always,  that  except  in  the  case  of 
fraud,  or  of  error  occasioned  by  any  omission,  misrepresentation,  or  misde- 
scription in  the  application  of  such  person  to  bring  such  land  under  the 
provisions  of  this  Act,  or  to  be  registered  as  proprietor  of  such  land,  estate, 
or  interest,  or  in  any  instrument  executed  by  him,  such  person  shall,  upon  a 
transfer  of  such  land  bond  fide  for  value,  cease  to  be  liaole  for  the  payment 
of  any  damages  which  but  for  such  transfer  might  have  been  recovered 
from  him  under  the  provisions  hereinbefore  contained ;  and  such  damages, 
with  costs  of  action,  may  in  such  last-mentioned  case  be  recovered  out  of 
the  Assurance  Fund  against  the  Becorder  of  Titles  as  nominal  defendant. 
{Biggs  v.  Waterhouse,  68 ;  Bannin  and  another  v.  Andrews^  85.  N.  117  ;  S. 
203;  ¥.66-114.) 

Farohaaen  126.  Nothing  in  this  Act  contained  shall  be  so  interpreted  as  to  leave 

^ge^^pro.  subject  to  actiou  for  recovery  of  damages  as  aforesaid,  or  to  action  of 
ejectment,  or  to  deprivation  of  the  estate  or  interest  in  respect  to  which  he 
is  registered  as  proprietor  any  purchaser  or  mortgagee  bona  fide  for  valuable 
consideration  or  land  under  the  provisions  of  this  Act  on  the  plea  that  his 
vendor  or  mortgagor  may  have  been  registered  as  proprietor  through  fraud 
or  error,  and  this  whether  such  fraud  or  error  shall  consist  in  wrong 
description  of  the  boundaries  or  of  the  parcels  of  any  land  or  otherwise 
howsoever.  (Featherttone  v.  Ranlon,  4i ;  in  re  James,  193.  N.  116, 118  ;  Z. 
189,  190;  S.  167;  ¥.66-146.) 

^'•g^^^         127«  In  case  the  person  against  whom  such  action  for  dama^  is 


VeSU  ^    directed  to  be  brought  as  aforesaid  shall  be  dead,  or  shall  have  been  adjudged 


fendant  the  amount  of  the  said  damages  and  costs  against  the  Assurance  Fund  here- 
inbefore described;  and  in  any  such  case,  if  final  judgment  be  recovered, 
and  also  in  any  case  in  which  damages  may  be  awarded  in  any  action  as 
aforesaid,  and  the  SherifE  shall  make  a  return  of  nulla  bona,  or  shall  certi^ 
that  the  full  amount,  with  costs  awarded,  cannot  be  recovered  from  such 
person,  the  Treasurer  of  the  said  Colony,  upon  receipt  of  a  certificate  of 
the  Court  before  which  such  action  was  tried,  and  of  a  warrant  under  the 
hand  of  the  G-overnor,  as  hereinafter  provided,  shall  pay  the  aniount  of  such 
damages  and  costs  as  may  be  awarded,  or  the  unrecovered  balance  thereof, 
as  the  case  may  be,  and  charge  the  same  to  the  account  of  the  Assurance 
Fund.     (Ihtheringham  v.  Archer,  10.     Z.  64.) 

wSo?«7*of  128,  Any  person  sustaining  loss  or  damage,  through  any  omission, 

dMmget  mistake,  or  misfeasance  of  the  Becorder  of  Titles,  or  any  of  his  officers  or 
ul^MBesbe  clerks  in  the  execution  of  their  respective  duties,  under  the  provisions  of 
broMht  this  Act,  and  any  person  deprived  oi  any  land,  or  of  any  estate  or  interest 
SSooHer  of  in  land  through  the  bringing  of  the  same  under  the  provisions  of  thii  Aci^ 
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OP  by  the  registration  of  any  other  person  as  proprietor  of  such  land,  or  by  TitiMM 
any  error,  omission,  or  misdescription  in  any  certificate  of  title,  or  in  any  S^JS^t 
entry  or  memorial  in  the  Register  Book,  and  who  by  the  provisions  of  this 
Act  is  barred  from  bringing  action  of  ejectment  or  other  action  for  the 
recoyery  of  such  laud,  estate,  or  interest,  may  in  any  case  in  which  the 
remedy  by  action  for  recovery  of  damages  as  hereinbefore  provided  is 
barred,  bring  an  action  against  the  Eecorder  of  Titles,  as  nominal  defendant, 
for  recovery  of  damages,  and  in  case  the  plaintiff  recover  finid  judgment 
against  such  nominsd  defendant,  then  the  Court  or  Judge  before  whom 
such  action  may  be  tried  shall  certify  to  the  Treasurer  of  the  said  Colony 
the  fact  of  such  judgment  and  the  amount  of  damages  and  costs  recovered ; 
and  the  said  Treasurer  thereupon,  and  upon  the  receipt  of  a  warrant  under  Ji^l^Si^^'of 
the  hand  of  the  Governor,  countersigned  by  the  Colonial  Secretary  of  the  wMrant** 
said  Colony,  shall  pay  the  amount  of  such  damages  and  costs  to  the  person  S^nor 
recovering  the  same,   and   shall  charge  the  same  to  the  account  of  the  to  pay 
Assurance  Fund  :     Provided  always  that  notice  in  writing  of  every  such  ISJJJd  *  ^ 
action,  and  of  the  cause  thereof  shall  be  served  upon  the  Attorney- G-eneral  j.  ^     - 
of  the  said  Colony,  and  also  upon  the  Becorder  of  Titles,  one  calendar  month  motion  to  be 
at  least  before  the  commencement  of  such  action.     (Oakden  v.   Oibbs,  7  ;  SJJSrfOTof 
Fothermgham  v.  Archer ^  10 ;  Anderson  y.  Maori  Hill  Borough^  103  ;  Schroeder  TiUee  Md 
T.  HarcouH,  104  ;  Van  Damme  v.  Bloxam,  105.    N.  120 ;  Z.  180  ;  Q.  61-128 ;  ^^' 
V.  66-146.) 

129.  If  in  any  such  action  judgment  be  given  in  favour  of  the  nominal  JJ^®^^ 
defendant,  or  the  plaintiff  discontinue  or  become  nonsuit,  the  plaintiff  shall  pLdntiffnon^ 
be  liable  to  pay  the  full  costs  of  defending  such  action,  and  the  same  when  J^^^® 
taxed  shall  be  levied  in  the  name  of  the  nominal  defendant  by  the  like  defondant 
process  of  execution,  as  in  other  actions  on  the  case.     (Sharpe  v.  Hadley^    ''^'^^  ^' 
3  ;  CoJeer  v.  Spence,  6 ;  Usher  v  Stewart,  44 ;  Bank  of  Victoria  v.  Bawlings, 
52 ;  re  Turner,  66 ;  re  Craig,  76 ;  Watson  v.  Watson,  93 ;  Campbell  v.  Jarrett, 
96  ;  re  Feamley,  97 ;  Hall  v.  Hall,  98 ;  Stewart  v.  Belton,  110 ;  Kirkham  v. 
Oarpenter,  111 ;  Kearton  v.  Richardson^   125 ;   Ashley  v.  Cook,  137,   160 ; 
Campbell  v.  Jarrett,  142  ;  Qrey  v.  Watson,  152  ;  Wtlson  v.  King,  166 ;  Atiller 

V.  Stewart,  172 ;  Shackell  v.  Lindsay,  174.) 

130.  No  action  for  recovery  of  damages  sustained  through  deprivation  ^1™^®° 
of  land,  or  of  any  estate  or  interest  in  land,  as  hereinbefore  described,  shall 

lie  or  be  sustained  against  the  Eecorder  of  Titles,  or  against  the  Assurance 
Fund,  or  against  the  person  upon  whose  application  such  land  was  brought 
under  the  provisions  of  this  Act,  or  against  the  person  who  applied  to  be 
registered  as  proprietor  in  respect  to   such  land,  or  against  the  person 
executing  any  instrument  as  aforesaid,  unless  such  action  shall  be  commenced 
within  the  period  of  six  years  from  the  date  of  such  deprivation :    Provided,  J|JIJU?J* 
nevertheless,   that  any   person  being  under  the  disability  of  coverture,  noHoe,  or 
infancy,  unsoundness  of  mind,  or  absence  from  the  Colony,  may  bring  such  nefTiSSg 
action  within  six  years  from  the  date  on   which  such  disability  shall  have  ^  caveat, 
ceased;  and  the  plaintifE  in  any  such  action,  at  whatever  time  it  may  be   "^'^^ 
brought,  or  the  plaintiff  in  action  for  the  recovery  of  land,  shall  be  nonsuited 
in  any  case  in  which  the  deprivation  complained  of  may  have  been  occasioned 
through  the  bringing  of  land  under  the  provisions  of  this  Act,  if  it  shall  be 
made  to  appear  to  the  satisfaction  of  the  Court  before  which  such  action 
shall  be  tried,  that  such  plaintiff,  or  the  person  through  or  under  whom  he 
claims  title,  bad  notice  by  personal  service  or  otherwise,  or  was  aware  that 
application  had  been  made  to  bring  such  land  under  the  provisions  of  this 


entitled  to 
costs 
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Act,  and  had,  wilfully  or  collosiyely,  omitted  to  lodge  caveat  forbidding  the 
same,  or  had  allowed  such  caveat  to  lapse.  {Mudgway  v.  Davy  and  BuieJc.  1 ; 
FeathersioneT.  Hanlon,  4;  re  0*Brien,  34;  re  jSjnapman,  41.  N.  122 ;  Z. 
187;  S.  216;  V.  66, 149.) 

^J^*^*  13L  All  costs,  charges,  and  expenses,  which  the  Eecorder  may  be  put 

paid '         to  by  reason  of  his  being  made  a  trustee  by  nrtue  of  the  provisions  of  this 

Act,  shall  be  reimbursed  to  him  out  of  the  Assurance  Fund,  unless  othemise 

directed  by  the  Supreme  Court. 

otaSRmT**  132,  Whenever  any  amount  has  been  paid  out  of  the  Assurance  Fund 
^mnoe  ou  account  of  any  person  who  may  be  dead,  such  amount  may  be  recovered 
5^»OTOT«d  ft'o™  t^6  estate  of  such  person  by  an  action  against  his  personal  representa- 
tives, in  the  name  of  the  Eecorder  of  Titles ;  and  whenever  such  amount 
has  been  paid  on  account  of  a  person  who  shall  have  been  adjudged  insolvent 
the  amount  so  paid  shall  be  considered  to  be  a  debt  due  from  the  estate  of 
such  insolvent,  and  a  certificate  signed  by  the  Treasurer  of  the  said  colony, 
certifying  the  fact  of  such  payment  out  of  the  Assurance  Fund,  and  delivered 
to  the  official  assignee,  shaJl  be  sufficient  proof  of  such  debt,  and  whenever 
any  amount  has  been  paid  out  of  the  Assurance  Fund  on  account  of  any 
person  who  may  have  absconded,  or  who  cannot  be  found  within  the  jurisdic- 
tion of  the  Supreme  Court,  and  may  have  left  any  real  or  personal  estate 
within  the  said  province,  it  shall  be  lawful  for  the  said  court,  or  a  judge 
thereof,  upon  the  application  of  the  Eecorder  of  Titles,  and  upon  the 
production  of  a  certificate,  signed  by  the  Treasurer  of  the  said  colony, 
certifying  that  the  amount  has  been  paid  in  satisfaction  of  a  judgment 
against  the  Eecorder  of  Titles,  as  nominal  defendant,  to  allow  the  Beo^rder 
of  Titles  to  sign  judgment  against  such  person  forthwith  for  the  amount  so 
paid  out  of  the  Assurance  Fund,  together  with  the  costs  of  the  application, 
and  such  judgment  shall  be  final,  and  signed  in  like  manner  as  a  final  judg- 
ment by  confession  or  default  in  an  adverse  suit,  and  execution  may  issue 
immediately,  and  if  such  person  shall  not  have  left  real  or  personal  estate 
within  the  said  colonv  sumcient  to  satisfy  the  amount  for  which  execution 
mav  have  been  issued  as  aforesaid,  it  shall  be  lawful  for  the  Eecorder  of 
Titles  to  recover  such  amount,  or  the  unrecovered  balance  thereof,  by  action 
against  such  person  at  any  time  thereafter  he  may  be  found  within  the 
jurisdiction  of  the  Supreme  Court.  {Moyle  v.  QibU,  40.  N.  123  ;  S.  218; 
V.  66-150.) 


^.  133.  The  Assurance  Fund  shall  not,  under  any  circumstances,  be  liable 

liftbiebi  for  compensation  for  any  loss,  damage,  or  deprivation  occasioned  by  the 
®««*^<*^  breach  by  a  registered  proprietor  of  any  trust,  whether  express,  implied,  or 
constructive,  nor  in  any  case  in  which  the  same  land  may  have  been  included 
in  two  or  more  grants  from  the  Crown ;  nor  shall  the  Assurance  Fund  be 
liable  in  any  case  in  which  such  loss  or  deprivation  has  been  occasioned  by 
any  land  being  included  in  the  same  certificate  of  title  with  other  land 
through  misdescription  of  the  boundaries  or  parcels  of  any  land,  unless  in 
the  case  last  aforesaid  it  shall  be  proved  that  tne  person  liable  for  compensa- 
tion and  damages  is  dead  or  has  absconded,  or  has  been  adjudged  insolvent, 
or  the  ShenlE  shall  certify  that  such  person  is  unable  to  pay  the  full  amount 
and  costs  awarded  in  any  action  for  recovery  of  such  compensation,  and  the 
said  fund  shall  be  liable  for  such  amounts  only  as  the  SherifE  shall  fail  to 
recover  from  the  person  liable  as  aforesaid  {Moyle  v.  Chibhty  49.  N.  116- 
124 ;  Z.  53  ;  Q.  77-47 ;  S.  206 ;  V.  66-151.) 
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134.  The  Becorder  of  Titles  shall  not  indiyidoallj,  nor  shall  any  person  fieoorder  of 
acting  under  his  authority,  be  liable  to  any  action,  suit,  op  proceeding  for  or  bl^bie*^for 
in  respect  of  any  act  or  matter  bona  fide  done,  or  omitted  to  be  done  in  the  "*•  ^^* 
exercise  or  supposed  exercise  of  the  powers  of  this  Act.  -^ 

135.  Any  certificate  of  title  issued  upon  the  first  bringing  of  land  under  oertifloateof 
the  provisions  of  this  Act,  and  every  certificate  of  title  issued  in  respect  of  ^^51?™ 
the  same  land,  or  any  part  thereof,  to  any  person  claiming  or  deriving  title  person  Um 
under  or  through  the  applicant  proprietor,  shall  be  void,  as  against  the  title  SSS^ghJ 
of  any  person  adversely  in  actual  occupation  of,  and  rightfully  entitled  to,  ^y®*?^j^ 
such  land  or  any  part  thereof,  at  the  time  when  such  land  was  so  brought  the^i^t 
under  the  provisions  of  this  Act,  and  continuing  in  such  occupation  at  the  time  p«>pn«*0Jf 
of  any  subsequent  certificate  of  title  being  issued  in  respect  of  the  said 

land,  but  every  such  certificate  shall  be  vaUd  and  effectual  as  against  the 
title  of  any  other  person  whomsoever.     (S.  69-6 ;  Z.  67.) 

136.  In  case  it  shall  appear  to  the  satisfaction  of  the  Eecorder  of  Titles  ^"*^J^. 
that  any  certificate  of  title  or  other  instrument  has  been  issued  in  error,  or  flower 
contains  any  misdescription  of  land  or  of  boundaries,  or  that  any  entry  or  ^Jf Jf^S 
endorsement  has  been  made  in  error  on  any  grant,  certificate  of  title  or  other  has  been 
instrument,  or  that  any  such  grant,  certificate,  instrument,  entry,  or  endorse-  SnSi?orwho 
ment,  has  been  fraudulently  or  wrongfully  obtained,  or  that  any  such  grant,  wrongfoUy 
certificate,  or  instrument  is  fraudulently,  or  wrongfully  retained,  he  may  sum-  SSJSLImt, 
mon  the  person  to  whom  such  grant,  certificate  or  instrument  has  been  so  issued,  °^J^  ■'*™" 
or  by  whom  it  has  been  so  obtained  or  is  retained,  to  deliver  up  such  certifi- 
cate or  instrument  for  the  purpose  of  being  cancelled  or  corrected,  as  the 

case  may  require;  and  in  case  such  person  shall  refuse  or  neglect  to  comply  Person re- 
with  such  summons,  or  cannot  be  found,  the  Eecorder  of  Titles  may  apply  SSuvfr*np 
to  a  Judge  of  the  Supreme  Court  to  issue  a  summons  for  such  person  to  S*'**?^^^ 
appear  before  such  court  or  judge,  and  show  cause  why  such  grant,  certificate  ti^%  cor- 
or  other  instrument,  should  not  be  delivered  up  to  be  cancelled  or  corrected  JJ^^^^ 
as  aforesaid,  and  if  such  person,  when  served  with  such  summons,  shall  and  brought 
neglect  or  refuse  to  attend  before  such  judge  or  court,  at  the  time  therein  SSSgeofthe 
appointed,  it  shall  be  lawful  for  such  judge  to  issue  a  warrant  authorising  Supreme 
and  directing  the  person  so  summoned  to  be  apprehended,  and  brought   ^"* 
before  a  Judge  of  tne  Supreme  Court  for  examination.     {Sharpe  v.  Hadley^ 
8 ;  Camphell  v.  Jarrett,  96.     S.  61 ;  V.  66-132 ;  N.  126 ;  Z.  69,  71.    See  note 
to  Sec.  11,  ante.) 

137*  Upon  the  appearance  before  the  court  or  judge  of  any  person  Pari/  ap. 
summoned  or  brought  up  by  virtue  of  a  warrant  as  aforesaid,  it  shall  be  IJl^lSiSS 
lawful  tor  the  court  or  judge  to  examine  such  person  upon  oath,  and,  in  on  oath 
case  the  same  shall  seem  proper,  to  order  such  person  to  deliver  up  fiuch  ooort  may 
grant,  certificate  of  title,  or  other  instrument  as  aforesaid,  and  upon  refusal  SJ^^J^^f 
or  neglect  by  such  person  to  deliver  up  the  same  pursuant  to  such  order  to  the  inston- 
commit  such  person  to  any  gaol,  and  in  such  case,  or  in  case  such  person  SSSrderrf 
shall  have  absconded,  so  that  summons  cannot  be  served  upon  him  as  herein-  Tities 
before  directed,  the  Eecorder  of  Titles  shall,  if  the  circumstances  of  the  case  in  oase  of 
require  it,  issue  to  the  proprietor  of  the  said  land  such  certificate  of  title  or  Jfj^jj  jL 
other  instrument  as  is  herein  provided,  to  be  issued  in  the  case  of  any  grant  oorder  of 
or  certificate  of  title  being  lost,  mislaid,  or  destroyed,  and  shall  enter  in  the  SS?i^sh 
Segister  Book  notice  of  tne  issuing  of  the  said  certificate  of  title  or  other  oertifloateor 
instrument,  and  the  circumstances  under  which  the  same  was  issued,  and  ^H  '°'^^' 
such  other  particulars  as  he  may  deem  necessary.     {FatoheU  v.  Maunseli, 
113 ;  re  Wm.  Wadham,  114.    Q.  61-181, 182,  50;  S.  48,  62 ;  V.  66-62, 188.) 
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Powew  oi  138,  Upon  the  recoTery  of  any  land,  e«tate  or  interest  by  any  pro- 

SJSct  «a-    ce^ding  at  law  or  in  equity,  from  the  person  registered  as  proprietor  thereof , 

oeiutioiK^  it  shall  be  lawful  for  the  court  or  judge  in  any  case  in  which  such 

S^S^  proceeding  is  not  hereinbefore  expressly  barred,  to  direct  the  Recorder  of 

tainoMM     Titles  to  cancel  any  eertificate  of  title  or  other  instrument,  or  any  entry  or 

memorial,  in  the  Register  Book  relating  to  such  land,  and  to  substitute  such 

certificate  of  title  or  entry,  as  the  circumstances  of  the  case  may  require, 

and  the  Recorder  of  Titles  shall  give  effect  to  such  order.     (Be  Beattie,  53 ; 

Big^s  T.  Waierhouse,  68  ;  re  Wm.  Biggt,  69.      N.  44  ;  Z.  73,  78  ;  Q.  77-28  ; 

8.  61-98  ;  V.  66-62,  139.) 

g«^^^  139.  If  any  person  fraudulently  procures,  assists  in    fraudulently 

Mta  to  be  procuring,  or  is  privy  to  the  fraudulent  procurement  of  any  certificate  of 
dHMMoora'  *^*^®  ^^  other  instrument,  or  of  any  entry  in  the  Register  Book  or  of  any 
erasure  or  alteration  in  any  entry  in  the  Register  Book,  or  in  any  instru- 
ment or  form  issued  by  the  Recorder  of  Titles,  or  fraudulently  uses,  assists 
in  fraudulently  using,  or  is  privy  to  the  fraudulently  using  of  any  form 
purporting  to  be  issued  or  sanctioned  by  the  Re^trar- General,  or  know- 
ingly misleads  or  deceives  any  person  hereinbefore  authorised  to  demand 
explanation  or  information  in  respect  to  any  land  or  the  title  to  any  land 
which  is  the  subject  of  any  application  to  bring  the  same  under  the  pro- 
visions of  this  Act,  or  in  respect  to  which  any  dealing  or  transmission 
is  proposed  to  be  registered  or  recorded,  such  person  shall  be  guilty  of 
a  misdemeanour,  and  shall  incur  a  penalty  not  exceeding  five  nundred 
pounds,  or  may,  at  the  discretion  of  the  court  before  whom  the  case  may 
be  tried,  be  imprisoned,  with  or  without  hard  labour,  for  any  period  not 
exceeding  three  years ;  and  any  certificate  of  title,  entry,  erasure,  or  alter- 
ation so  procured  or  made  by  fiaud,  shall  be  void  as  between  all  parties  or 
privies  to  such  fraud.  (N.  130;  Z.  200;  S.  74-17,  233;  T.  62-139;  V. 
66-163.) 
Formrto  140.  If  any  person  is  guiltr  of  the  following  offences,  or  any  of  them 

b«  ft  lUonj  ^j.\^^  |g  ^  gj^y)  . — ^2^ J  jf  |jg  gjjjjj  forgo.  Or  procure  to  be  forged,  or  assists  in 
forging  the  seal  of  the  Recorder  of  Titles,  or  the  name,  signature,  or  hand- 
writing of  any  oflBcer  of  the  Registry  Office  in  cases  where  such  officer  is  by 
this  Act  expressly  or  impliedly  authorised  to  affix  his  signature :  (2)  If  be 
stamps,  or  procures  to  be  stamped,  or  assists  in  stamping,  any  document, 
with  any  forged  seal  of  the  Recorder  of  Titles :  (3)  If  he  forfi;e8,  or  ^ocuree 
to  be  forged,  or  assists  in  forging,  the  name,  signature  or  handwriting  of 
any  person  whomsoever,  to  any  instrument  wUch  is  by  this  Act,  or  in 
pursuance  of  any  power  contained  in  this  Act,  expressly  or  impliedly 
authorised  to  be  signed  by  such  person :  (4)  If  he  uses,  with  an  intention  to 
defraud  any  person  whomsover,  any  document  upon  which  any  impression  or 
part  of  the  impression  of  any  seal  of  the  Recorder  of  Titles  has  been  f  orged, 
imowing  the  same  to  have  been  forged,  or  any  document,  the  signature  to 
which  has  been  forged,  knowing  the  same  to  have  been  forged :  such  person 
shall  be  guilty  of  felony ;  and  u  any  person  i^  guilty  of  making  a  false  oath 
or  declaration  concerning  any  matter  or  procedure  made  or  done  in  pursuance 
of  this  Act,  such  person  shall  be  deemed  guilty  of  perjury.  {Ooleman  and 
Clark  V.  Eiria,  46 ;  Bailey  v.  Ohriip,  64 ;  Beg.  v.  Tideman,  99.  N.  182 ; 
Z.  200,  201 ;  S.  229-1 ;  V.  66-164.) 

pqpiihmBDt  141.  Any  person  convicted  of  felony  or  perjury  under  this  Act  shall 

of  ftio&y  1^^  liable  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  ten  years. 
(N.  188 ;  Z.  203 ;  S.  229,  281 ;  V.  66-166.) 
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142.  No  pro^ceeding  or  conviction  for  any  act  hereby  declared  to  be  a  ConTiction 
misdemeanour  or  a  felony  shall  affect  any  remedy  which  any  person  aggrieved  ^wi*M!edy 
or  injured  by  such  act  may  be  entitled  to  at  law  or  in  equity  against  the 
person  who  has  committed  such  act,  or  against  his  estate. 

148,  In  the  conduct  of  actions  under  this  Act,  the  same  rules  of  pro-  gj^  <>' 
cedure  and  practice  shall  apply,  and  there  shall  be  the  same  rights  of  appeal  Coa?to 
as  are  in  force  or  exist  for  the  time  being  in  respect  of  ordinary  actions  in  2S»  iSit 
the  court  in  which  such  action  may  be  inried :   Provided  that  the  judges  of  of  appeal  m 
the  Supreme  Court  shall  have  power  from  time  to  time  to  make  rules  and  ^5^**^ 
orders  for  regulating  proceedings  in  the  Supreme  Court  under  this  Act,  and 
from  time  to  time  to  rescind,  alter,  or  add  to  such  rules  and  orders.    (S.  9,  coarTiMy 
288 ,  V.  66-152.)  J^  ™i«» 

144.  Unless  in  any  case  herein  otherwise  expressly  provided,  all  Juiadiotion 
offiences  against  the  provisions  of  this  Act  may  be  prosecuted,  and  all 
penalties  or  sums  of  money  imposed,  or  declared  to  be  due  or  owing  by  or 
under  the  provisions  of  the  same,  may  be  sued  for  and  recovered  in  the 
name  of  the  Attomey-Gteneral  or  of  the  Eecorder  of  Titles  before  any  Court 
in  the  said  Colony  having  jurisdiction  for  punishment  of  offences  of  the  like 
nature,  or  for  the  recovery  of  penalties  or  sums  of  money  of  the  like  amount. 
(flc  Wm.  BiggSy  69;  re  Oluu,  Willianuon,  66 ;  re  Mart  and  Pegus^  84 ;  re 
Jffeamley,  97  ;  Hodgson  v.  Hunter,  112 ;  Beg,  v.  Price,  162.    V.  66-168.) 

145«  This  Act  shall  commence  and  take  effect  from  and  after  such  day  Commenoe. 
as  the  Governor  in  Council  may  determine  before  the  first  day  of  July,  one  ™*"*  ^^^ 
thousand  eight  hundred  and  sixty-two. 


SCHEDULE. 

A. 

Application  to  Bring  Land  under  the  Provisions  of 

The  Beal  Property  Act, 

I,  A.B.,  of  do  declare  [that  I  am]  or  [on  behalf  of 

of  •  that  he  is]  seized  of  an  estate  of  freehold  [here  state  whether  of 

inheritance,  or  of  a  life  estate,  and  whether  held  in  trust]  in  all  that  piece  of 
land  situated  in  [here  state  the  situation'],  containing  [here  state  the  area],  be 
the  same  a  little  more  or  less  [excltisive  of  roads  intersecting  the  same,  if 
any],  with  [here  state  rights  of  way  and  other  privileges  or  easements 
appertaining,  and  set  forth  a  sufficient  description  to  identify  the  land], 
which  piece  of  land  is  of  the  value  of  £  ,  and  no  more,  and  is  [the 

town  allotment  or  country  section,  or  is  part  of  the  town  allotment,  country 
seetion  or  reserve]  originally  granted  to  by  land  jO^rant  under  the  hand 

and  seal  of  formerly  Governor  of  the  Colony  of  Tasmania,  dated  the 

day  of  ,  numbered  in  the  plan  of  the  [District 

Toumship,  or  County]  of  ,  as  delineated  on  the  public  maps  of  the 

Colony,  deposited  m  the  Survey  Office,  Hobart  Town.  And  I  do  further 
declare  that  I  am  not  aware  of  any  mortgage,  encumbrance,  or  claim  affect- 
ing the  said  land  or  that  any  person  bath  any  claim  estate  or  interest 
in  the  said  land  at  law  or  in  equity,  in  possession  or  in  expectancy,  other 
than  is  set  forth  and  stated  as  follows — ^that  is  to  say  [here  state  particu- 
lars  f  mortgages  incumbrances,  dower,  or  other  interest  to  which  the  land  may 
he  subject].     And  I  fiurther  declure  that  there  is  no  person  in  possession  or 
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occupation  of  tlie  said  lands  adversely  to  my  estate  or  interest  therein,  and 
that  the  said  land  is  now  {^here  state  name  and  description  of  occupier,  or 
that  the  land  is  unoccupied],  and  that  [here  state  the  names  and  addresses  of 
oumers  and  occupiers  of  lands  contiguous  thereUi] ;  and  that  there  are  no  deeds 
or  instruments  of  title  affecting  such  land  in  my  possession  or  under  my 
control  other  than  those  enumerated  in  the  Schedule  hereto  or  at  the  foot 
hereto.  And  I  make  this  solemn  declaration  conscientiously  believing  the 
same  to  be  true.     Dated  at  ,  this  day  of  18 

Made  and  subscribed  by  the  above-named  this  day  of 

in  the  presence  of  me,  ,  Eecorder  of  Titles  [or  Commissioner  of 

the  Supreme  Court].  I,  A.B.,  the  above  declarant,  do  hereby  apply  to 
have  the  piece  of  land  described  in  the  above  declaration  brought  under 
the  provisions  of  "  The  Eeal  Property  Act."      Dated  at  ,  this 

day  of  ,  18    .    A.B.    Witness  to  signature — CD. 

B. 

Caveat  Forbidding  Lands  to  he  Brought  under 
The  Beat  Property  Act. 

Take  notice  that  I  of  claiming  estate  or  interest 

[here  state  the  nature  of  the  estate  or  interest  claimed  and  the  ground  on 
which  such  claim  is  founded]  in  lands  described  as  [here  state  particulars 
of  description  from  declaration  of  applicant]  in  notice  dated  the  day  of 

advertising  the  same  as  land  in  respect  to  which  claim  has  been 
made  to  have  the  same  brought  under  the  provisions  of  "The  Seal  Property 
Act,"  do  hereby  forbid  the  bringing  of  the  said  land  under  the  provisions 
of  the  said  Act.    Dated  this  day  of  18    .    Signed  in  my 

presence  this  day  of  .    To  the  Becorder  of  Ti&es   of  the 

Colony  of  Tasmania.    And  I  appoint  as  the  place  at  which  notices 

relating  hereto  may  be  served. 


[Boyal  Arms.] 
Certificate  of  Title. 

A.B.,  of  [here  insert  description,  and,  if  certificate  he  issued  pursuant  to 
any  transfer,  reference  to  memorandum  of  transfer],  is  now  seized  of  an  estate 
[here  state  whether  in  fee-simple  or  for  life],  suDJect  nevertheless  to  such 
encumbrances,  liens,  and  interests  as  are  notified  by  memorial  underwritten 
or  indorsed  hereon,  in  that  piece  of  land  situated  in  the  [county,  hundred, 
or  township]  of  [here  insert  student  description  to  identify  the 

land,  referring  to  map  or  diagram],  which  said  piece  of  land  is  [or  is  pari  of] 
the  [country  section  or  town  allotment]  marked  delineated  in  the 

public  map  of  the  said  [county,  hundred,  or  township]  deposited  in  the  office 
of  the  Surveyor- General  originally  granted  the  day  of 

under  the  hand  and  seal  of  ,  Governor  of  the  said  Colony  to  CD. 

In  witness  whereof  I  have  hereunto  signed  my  name  and  affixed  my  seal 
this  day  of  Eecorder  of  Titles  {L.8.)      Signed, 

sealed,  and  delivered  in  the  presence  of  the  day  of 

{mte—aee  See.  28  qfl8SQ  Act.) 
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D. 

Memorandum  of  Tramfer. 

Tasmania. 

I,  A.B.,  being  registered  as  the  proprietor  of  an  estate  {here  state 
nature  of  the  estate  or  Mi^drc*/],  subject  however  to  such  encumbrances,  liens, 
and  interests  as  are  notified  by  memorandum  underwritten  or  indorsed 
hereon,  in  all  that  piece  of  land,  situated  in  the  [county,  hundred,  or  town- 
ship] of  containing  {here  state  area"]  be  the  same  a  little  more  or 
\e%^\exclusive  of  roads  intersecting  the  same,  if  any  (here  state  rights  of 
way,  privileges,  or  easements,  if  any,  intended  te  he  conveyed;  and  if  the  land 
to  he  dealt  with  contain  all  that  is  included  in  an  existiny  grant  or  certificate 
refer  thereto  for  description  of  parcels  and  diagrams,  otherwise  set  forth  the 
boundaries  in  chains,  links,  or  feet,  and  refer  to  plan  delineated  on  the  margin, 
or  annexed  to  the  instrument,  deposited  in  the  Registry  Office),  in  considera- 
tion of  the  sum  of  £  paid  to  me  by  E.E.,  the  receipt  of  which  sum 
I  hereby  acknowledge,  do  hereby  transfer  to  the  said  E.E.  [all  my  estate  or 
interest  or  a  lesser  estate  or  interest,  describing  such  lesser  estate"]  in  the  said 
piece  of  land.  In  witness  whereof  I  have  hereunto  subscribed  my  name 
this  day  of  .  Signed  on  the  day  aboye  named  by  the  said 
A.B.,  in  the  presence  of  G.H. 

E. 

Memorandum  of  Lease. 

Tasmaitia. 

I,  A.B.,  being  registered  as  the  proprietor  of  an  estate  [here  state 
nature  of  the  estate  or  interest"]  subject  however  to  such  encumbrances, 
liens,  and  interests  as  are  notified  by  memorandum  underwritten  or  endorsed 
hereon,  in  that  piece  of  land  situated  in  the  [county,  hundred,  or  town- 
ship] of  ,  containing  {here  state  area],  be  the  same  a  little  more 
or  less  [exclusive  of  roads  intersecting  the  same,  if  any  (here  state  rights 
of  way,  privileges,  or  easements,  if  any,  intended  to  be  conveyed.)  If  the  land 
to  he  dealt  with  contains  all  that  is  included  in  an  existing  grant  or  certificate 
of  title  or  lease  refer  thereto  for  description  and  diagram,  otherwise  set  forth  the 
boundaries  in  chains,  links,  or  feet,  and  refer  to  apian  thereof  on  margin  of  or 
annexed  to  the  lease  or  deposited  in  the  Registry  Office],  do  hereby  lease  to 
E.F.  of  [here  insert  description]  all  the  said  land  to  be  held  by  him  the  said  E.F. 
as  tenant,  for  the  space  of  years,  at  the  yearly  rental  of  £ 
payable  [here  insert  terms  of  payment  of  rent]  subject  to  the  following  cove- 
nants, conditions,  and  restrictions  [here  set  forth  all  special  covenants,  if  any.] 
I,  E.F.,  of  {here  insert  description]  do  hereoy  accept  this  lease  of 
the  above- described  lands,  to  be  held  by  me  as  tenant  and  subject  to  the  con- 
ditions, restrictions,  and  covenants  above  set  forth.  Dated  this  day 
of  .  Signed  by  the  above-named  A.B.  as  lessor,  and  by  the  above- 
named  E.F.  as  lessee,  this  day  of  in  the  presence  of  X.Y. 
(Signed)  A.B.,  lessor.    E.F.,  lessee. 

F. 

Memorandum  of  Mortgage, 
Tasmania. 

I.,  A.B.,  being  registered  as  proprietor  of  an  estate  [here  state  nature  qf 
the  eitate  or  interest]^  subject,  however,  to  such  encumbrances,  liens,  and 
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interests  as  are  notified  by  memoranda  underwritten  or  endorsed  hereon,  in 
that  ^iece  of  land  situated  in  the  [county,  hundred,  or  township]  of  , 

containing  [here  state  area]  be  the  same  a  little  more  or  less  [exclusive  of 
roads  intersecting  the  same,  if  any  (here  state  rights  of  way,  privileges^  or 
easements,  if  any  appertaining),  and  if  the  land  to  he  dealt  with  contains  all 
that  is  included  in  an  existing  grant  or  certificate  of  title,  or  lease  r^er  thereto 
for  descrtpHon  of  parcels  and  diagram ;  otherwise  set  forth  the  boundaries  in 
chains,  links,  or  feet,  and  refer  to  plan  thereof  on  margin  of  or  annexed  to  the 
mortgage  or  deposited  in  the  Registry  OfficeJ]  In  consideration  of  the  sum  of 
£  this  day  lent  to  me  by  E.F.  of  [here  insert  description']  the  receipt 

of  which  sum  I  hereby  acknowledge,  I  do  hereby  covenant  with  the  said 
E.F.,  that  I  will  pay  to  him,  the  said  E.F.,  the  above  sum  of  £  on 

the  day  of  :  Secondly,  that  I  will  pay  interest  on  the  said 

sum  at  the  rate  of  £  by  the  £100  in  the  year,  by  equal  payments 

on  the  day  of  and  on  the  day  of  in  every 

year :  Thirdly  [here  set  forth  special  covenants,  if  any^.  And  for  the  better 
securing  to  the  said  E.F.  the  repayment  in  manner  aforesaid  of  the  said 
principal  sum  and  interest,  1  hereby  mortgage  to  the  said  E.F.  all  my  estate 
and  interest  in  the  said  land  above  described.  In  witness  whereof  I  have 
hereto  signed  my  name,  this  day  of  A.B.,  Mortgagor. 

Signed  by  the  above-named  A.B.,  as  mortgagor,  this  day  of 

in  presence  of  G.H. 

G. 

Memorandum  of  Encumbrance  for  Securing  a  Sum  of  Money, 

Tasmah^ia. 

I,  A.B.,  being  registered  as  proprietor  of  an  estate  [here  state  nature  cf 
the  estate  or  interesf]  subject,  however,  to  such  encumbrances,  liens,  and 
interests  as  are  notified  by  memoranda  underwritten  or  endorsed  hereon, 
in  that  piece  of  land  situated  in  the  [county,  hundred,  or  township]  of 
,  containing  [here  state  area]  be  the  same  a  little  more  or  less 
[exclusive  of  roads  intersecting  the  same,  if  any  (here  also  state  rights  of  way, 
privileges,  or  easements  if  any  appertaining)  and  if  the  land  to  be  dealt  with 
contains  all  that  is  included  in  an  existing  grant  or  certificate  of  title,  refer 
thereto  for  description  of  parcels  and  diagram,  otherwise  set  forth  the  boundaries 
in  chains,  links,  or  feet,  and  refer  to  plan  thereof,  in  margin  of  or  annexed  to 
the  bill  of  encumbrance  or  deposited  in  the  Registry  Office].  And  desiring  to 
render  the  said  land  available  for  the  purpose  of  securing  to  and  for  the 
benefit  of  CD.  the  [sum  of  money,  annuity,  or  rent  charge]  hereinafter  men- 
tioned, do  hereby  encumber  the  said  land  for  the  benefit  of  the  said  CD. 
with  the  [sum,  annuity,  or  rent  charge]  of  £  ,  to  be  raised  and  paid 

at  the  times  and  in  the  manner  following ;  that  is  to  say,  [here  state  the 
times  appointed  for  the  payment  of  the  sum,  annuity,  or  rent  charge  intended  to 
be  secured,  the  interest,  if  any,  and  the  events  on  which  such  sum,  annuity,  or 
rent  charge  shall  become  and  cease  to  be  payable,  also  any  special  covenants  or 
powers,  and  any  modification  of  the  powers,  or  remedies,  given  to  an  encum- 
brancee  by  *^The  Seal  Property  Act.*']  And,  subject  as  aforesaid,  the  sud 
CD.  shall  be  entitled  to  all  powers  and  remedies  given  to  an  encumbrancee 
by  "  The  Eeal  Property  Act."  In  witness  whereof,  I  have  hereunto  signed 
my  name  this  day  of  in  the  presence  of  £.F. 
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H. 

Trcmrfer  of  Mortgage^  Lease,  or  Encumbrance  to  he  endorsed  on  Original 
Mortgage,  Memoranduum  of  Encumbrance,  or  Lease. 

I,  the  within-mentioned  CD.*  in  consideration  of  £  this  day 

paid  to  me  by  X.T.  of  ,  the  receipt  of  which  sum  I  do  hereby 

acknowledge,  hereby  transfer  to  him  the  estate  or  interest  in  respect  to 
which  I  am  registered  proprietor,  as  set  forth  and  described  in  the  within- 
written  security,  together  with  all  my  rights,  powers,  estate,  and  interest 
therein.  In  witness  whereof,  I  have  hereunto  subscribed  my  name  this 
day  of  CD.,  transferor.     Signed  by  the  above-named  CD. 

in  the  presence  of  E.F.,  the  day  of  Accepted,  X.Y., 

transferee. 

I. 

JPower  of  Attorney. 

Tasmania. 

I,  A.B.,  being  registered  as  proprietor  of  an  estate  [here  state 
nature  of  the  estate  or  interest],  subject  however  to  such  encumbrances,  liens, 
and  interests  as  are  notified  by  memoranda  underwritten  or  indorsed 
hereon,  in  [here  refer  to  Schedule  for  description  and  content  of  the  several 
parcels  of  land  intended  to  he  affected,  which  Schedule  must  contain  reference  to 
the  existing  certificate  of  title,  or  land  grant,  or  lease  of  each  parcel],  do 
hereby  appoint  CD.  attorney  on  my  behalf  to  [here  state  the  nature  and  extent 
of  the  powers  intended  to  he  conferred,  as  whether  to  sell,  lease,  mortgage,  ^c] 
the  lands  in  the  said  Schedule  described,  and  to  execute  all  such  instruments 
and  do  all  such  acts,  matters,  and  things  as  may  be  necessary  for  carrying 
out  the  powers  hereby  given,  and  for  the  recovery  of  all  rents  and  sums 
of  money  that  may  become  or  are  now  due  or  owing  to  me  in  respect  of  the 
said  lands,  and  for  the  enforcement  of  all  contracts,  covenants,  or  conditions 
binding  upon  any  lessee  or  occupier  of  the  said  lands,  or  upon  any  other 
person  in  respect  of  the  same  and  for  the  taking  and  maintaining  possession 
of  the  said  lands  for  protecting  the  same  from  waste,  damage,  or  trespass. 
In  witness  whereof,  I  have  hereunto  signed  my  name  this  day  of 

in  the  presence  of  Signed  by  the  above-named  A.B. 

this  day  of  in  the  presence  of  X.Y. 

[Schedule  referred  to.] 

K. 

Registration  Abstract. 
[Eoyal  Arms.] 
Tasmania. 
[Copy  of  Grant  or  Certificate  of  Title.] 
Pursuant  to  Act  of  the  Legislature  of  the  said  Colony,  intituled  "The 
Real  Property  Act,"  sections  and  ,  this  registration  abstract 

is  issued  for  the  purpose  of  enabling  the  registered  proprietor  to  deal  with 
the  above-described  land  at  places  without  the  limits  of  the  said  Colony,  and 
shall  continue  in  force  from  the  date  hereof  until  the  day  of  , 

or   until  the  same  be  surrendered  to  me  for  cancellation.     In  witness 
whereof  I  have  hereunto  signed  my  name  and  affixed  my  seal  this 
day  of  ,  Eecorder  of  Titles.    Signed  and  sealed  the 

day  of  ,  in  the  presence  of  X.T. 

87 
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L. 

Revocation  Order. 

I,  A.B.,  of  being  seized  of  an  estate  [here  etate  the  nature  of 

the  estate"]  all  that  piece  of  land  [here  describe  land,  re/erring  to  the  exitting 
granty  certificate,  or  other  instrument  of  title']  hereby  revoke  the  power  of 
attorney  given  by  me  to  dated  the  day  of  .    In 

witness  whereof,  I  hare  Hereunto  subscribed  my  name  this  day  of 

18    .    A.B.of 

M. 
GavecU  forbidding  Begistration  of  Dealing  with  Estate  or  LUerest, 

To  the  Eecorder  of  Titles  of  Tasmania.     Take  notice  that  I  , 

claiming  estate  or  interest  [here  state  the  nature  of  the  estate  or  interest 
claimed,  and  the  grounds  on  which  such  claim  is  founded]  in  [here  describe 
land],  forbid  the  registration  of  any  memorandum  of  transfer,  or  other 
instrument  affecting  the  said  land,  until  this  caveat  be  by  me,  or  by  the 
order  of  the  Supreme  Court,  or  some  judge  thereof,  withdrawn  or  until  after 
the  lapse  of  twenty-one  days  from  the  date  of  the  service  of  notice  of  such 
intended  registration  at  the  following  address.      Dated  this  day  of 

18    .    Witness. 

N. 

Certificate  of  Eecorder  of  Titles  or  Commisnoner  of  the  Supreme  Court  talcing 

Declaration  of  Attesting  Witness, 

Appeared  before  me  at  the  day  of  CD.  of 

a  person  known  to  me  and  of  good  repute,  attesting  witness  to  this 
instrument  and  acknowledged  his  signature  to  the  same,  and  did  further 
declare  that  A. B.,  the  party  executing  the  same,  was  personally  known  to 
him  the  said  CD.,  and  that  the  signature  of  this  said  instrument  is  in  the 
handwriting  of  the  said  A.B.  (Signed)  Eecorder  of  Titles  or  Commissioner. 

O. 

Certificate  ofBecorder  of  Titles  or  Commissioner  of  the  Supreme  Court  before 
whom  instrument  may  have  been  executed  by  the  parties  thereto. 
Appeared  before  me  at  the  day  of  A.B.,  of 

the  party  executing  the  within  Instrument,  and  did  freely  and 
voluntarily  sign  the  some.     (Signed)  Eecorder  of  Titles  or  Commissioner. 

P. 

Fees  pay  able  for  the  performance  of  the  several  acts,  matters,  and  things  herein 

specified. 

For  tbe  bringing  land  under  the  provisions  of  this  Act,  to  be  paid  to  the 
Lands  Titles  Commissioners,  over  and  above  the  cost  of  all  advertisements 
herein  prescribed  to  be  in  such  case  published ; — 

£     8.    d. 
When  the  title  consists  of  a  grant,  and  none  of  the  land  included 

therein  has  been  dealt  with      ...  ...  ...  ...     0    2    0 

When  the  title  is  of  any  other  description,  and  the  value  exceeds 

£300.  ...  ...  ...  ...  ...  ...     I     0     0 

Ditto,  ditto  ditto  exceeds  £200  and  does  not  exceed  £300  0  15  O 
Ditto  ditto  ditto  exceeds  £100  and  does  not  exceed  £200  4  10  O 
Ditto      ditto      ditto      when  the  value  does  not  exceed  £100    0    6    0 
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Contribution  to  Assurance  Fund  upon  first  bringing  land  under    £    s.     d. 
this  Acty  and  upon  the  registration  of  an  estate  oE  freehold 
in  possession  derived  bj  settlement,  by  will,  or  intestacy  ;  in 
the  pound  sterling    ...  ...  .„  ..,  ...    0    0    0^ 

Other  Pees — 
For  every  application  to  bring  land  under  the  Act     .,.  ...    0    6    0 

For  every  certificate  of  title  ...  ...  ...  ...     1    0    0 

Begistering  memorandum  of  transfer,  mortgage,  encumbrance, 

or  lease      ...  ...  ...  ...  ...  ...    0  10    0 

(The  twenty-five  items  of  fees  following  are  virtually  repealed  by 
those  in  Schedule  to  Real  Propert^Act.  No.  8, 1867.) 


EEAL    PEOPEETY    ACT,    18C3-No.  2. 

WHEEEAS  it  is  expedient  to  amend  the  Eeal  Property  Act :    Be  it  Preamblo 
therefore  enacted  by  His  Excellency  the  Governor  of  Tasmania,  by 
and  with  the  advice  and  consent  of  the  Legislative  Council  and  House  of 
Assembly,  in  Parliament  assembled,  as  follows  : — 

1.  The  following  amendments  are  hereby  made  in  the  several  sections  Amend- 
of  the  Eeal  Property  Act  in  this  section  referred  to : — Section  8. — Title ;  2^%^*^ 
"  Instrument."  In  place  of  the  word  "  evidence  "  in  the  last  line  but  one,  petty  Aot 
and  the  word  "in  in  the  last  line,  the  word  "evidencing**  is  hereby 
substituted  ;  and  in  the  last  clause  but  one  of  the  same  section,  in  place  of 
the  word  "  as  "  following  the  word  "  trustee,"  the  word  "  or  "  is  hereby 
substituted :  Section  5. — ^In  place  of  the  word  "  one  **  in  the  first  line,  the 
word  "  two  **  is  hereby  substituted :  Section  20. — In  place  of  the  word 
"  him  "  in  the  third  Une,  the  words  "  the  Eecorder  of  Titles  "  are  hereby 
substituted ;  and  in  the  last  line  but  one  of  the  said  49ection  the  word  **  may 
is  hereby  expunged :  Section  21, — ^After  the  word  "fit"  in  the  sixth  line, 
the  word  "  may  is  hereby  inserted  :  Section  30. — In  place  of  the  words 
"  seized  of "  in  the  seventh  line,  the  words  "  entitled  to  "  are  hereby 
substituted ;  and  the  word  "  such  "  in  the  eighth  line  is  hereby  expunged : 
Section  32. — ^After  the  word  "  issued  "  in  the  sixth  line,  the  words  "  and  of 
any  powers  vested  in  the  proprietor  thereof  '*  are  hereby  inserted :  Section 
86. — In  the  sixth  line  the  words  "  in  accordance  with  the  provisions  of  this 
Act"  are  hereby  expunged :  Section  49. — After  the  word  "repair"  in  the 
last  line  of  the  second  clause,  the  words  "  damage  by  fire,  storm,  tempest, 
act  of  the  Queen's  enemies,  and  reasonable  wear  and  tear,  excepted,*  are 
hereby  inserted :  Section  53. — In  the  fourteenth  line  the  word  "  the  *'  is 
hereby  expunged  :  Section  54. — After  the  word  "  moneys  **  in  the  twenty- 
fifth  line,  the  words  "  secured  on  such  land,  estate,  or  interest,**  are  hereby 
inserted :  Section  94. — After  the  word  "  interest  **  in  the  ninth  line,  the 
words  "  if  produced  for  that  purpose  **  are  hereby  inserted :  Section  96. — 
After  the  word  "  notary  public  **  in  the  fifth  line,  the  words  "  Justice  of 
the  Peace  **  are  hereby  inserted :  Section  106. — After  the  words  "  Eegister 
Book  *'  in  the  second  line,  the  words  "  or  any  registered  instrument  '  are 
hereby  inserted :  Section  109. — In  the  eighteenth  line,  the  words  "  or  to  the 
solicitor  to  such  Lands  Titles  Commissioners**  are  hereby  expunged: 
Section  115. — After  the  word  "  who  **  in  the  third  line,  the  word  "  not  *'  is 
hereby  inserted ;  and  in  the  fourth  line  the  word  "  who  **  is  hereby  expunged; 
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and  all  the  words  after  the  word  "  described  "  in  the  eighth  line  of  the 
section  are  hereby  expunged  :  Section  125. — ^In  the  thirteenth  line,  the 
words  "  fraud  such  "  are  hereby  transposed :  Section  136. — ^After  the  word 
"  grant  "  in  the  ninth  line,  the  words  "  certificate  or  instrument "  are  hereby 
inserted. 

2.  It  shall  not  be  lawful  for  any  person,  whilst  holding  the  office  of 
Becorder  of  Titles,  Deputy-Recorder,  Lands  Titles  Commissioner,  or  of 
solicitor  to  the  Lands  Titles  Commissioners,  to  engage  in  private  practice  as 
an  attorney,  solicitor,  or  conveyancer.     (N.  9 ;  S.  19.) 

3.  AH  waste  land,  and  all  land  set  apart  for  public  purposes,  remaining 
unalienated  from  the  Crown  (not  being  tne  subject  of  a  subsisting  contract 
with  the  Crown  for  the  alienation  thereof),  shall  (when  alienated  in  fee)  be 
subject  to  the  provisions  of  the  Eeal  Property  Act. 

4.  Land  alienated  or  contracted  to  be  alienated  from  the  Crown  in  fee 
(whether  such  land  shall  constitute  the  entire  or  only  part  of  the  land 
included  in  any  grant  or  contract)  may  be  brought  under  tne  provisions  of 
this  Act  in  the  following  manner,  that  is  to  say  : — ^The  Eecorder  of  Titles 
shall  receive  applications  in  Form  A  of  the  Schedule  hereto,  or  in  words  to 
the  like  effect,  for  biinging  land  under  the  provisions  of  this  Act,  if  made 
by  any  of  the  following  persons ;  that  is  to  say : — By  any  person  (claiming 
to  be  the  person)  in  whom  the  fee-simple  of  the  land  is  vested  in  possession, 
either  at  law  or  in  equity,  or  by  any  person  claiming  to  be  entitled  to  a  grant 
from  the  Crown  of  any  land  under  or  by  virtue  of  any  contract  with  the 
Crown  or  in  equity  and  good  conscience :  Provided  that  wherever  trustees 
seised  in  fee-simple  have  no  express  power  to  sell  the  land  which  they  may 
seek  to  bring  under  the  operation  of  this  Act,  the  persons  claiming  to  be 
beneficially  entitled  for  the  first  life  estate,  or  other  greater  estate  than  a 
life  estate  in  the  said  land,  shall  consent  in  such  application :  By  any  person 
claiming  a  life  estate  in  possession,  not  being  a  lease  for  life  or  lives : 
Provided  that  all  persons  claiming  to  be  beneficially  entitled  in  reversion  or 
remainder  shall  joia  in  such  application :  By  the  father,  or,  if  the  father  be 
dead,  the  mother  or  other  guardian  of  any  infant,  or  the  committee  or 
guardian  of  any  lunatic  or  person  of  unsound  mind,  and  any  agent  holding 
power  of  attorney  authorising  the  sale  of  a  freehold  estate  in  any  land  of 
an  absent  proprietor  in  the  name  of  such  proprietor,  unless  such  power 
shall  expressly  prohibit  his  so  doing  :  Provided  always,  that  no  such  applica- 
tion shaU  be  received  from  any  person  claiming  to  be  entitled  to  an  undivided 
share  of  any  land,  unless  the  person  who  shall  appear  to  be  entitled  to  the 
other  undivided  shares  of  the  said  land  shall  join  in  such  application  with  a 
view  to  bringing  the  entirety  under  the  provisions  of  this  Act,  nor  from  the 
mortgagor  of  any  land  unless  the  mortgagee  shall  consent  in  such  application 
nor  from  the  mortgagee  of  any  land  except  in  the  exercise  of  a  power  of 
sale  contained  in  the  mortgage  deed,  nor  from  any  person  for  land  in  respect 
to  which  a  judgment  has  been  entered  up  unless  the  judgment  creditor  shall 
consent  to  such  application.    {Be  Douitj  33.  See  Bedl  Froperty  Act,  See.  37.) 

I^Jj^^  5.  Upon  the  receipt  of  such  application  the  Eecorder  of  Titles  shall 

when  appu-  causc  the  title  of  the  applicant  to  be  examined  and  reported  upon  by  the 
^^^^  solicitor,  and  shaU  thereafter  refer  the  same  to  the  Lands  Titles  Commis- 
original  siouers  for  their  consideration,  and  if  it  shall  appear  to  such  Commissioners 
^Si^M-  that  the  applicant  is  the  original  grantee  from  the  Crown  of  the  land  in 
S^  pLioe  '^P^^  ^^  which  such  application  is  made,  and  that  the  same  is  not  encum- 
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bered  by  mortgages,  judgments,  or  otherwise,  and  that  sucli  applicant  has 
not  required  notice  of  his  application  to  be  seryed  personally  on  any  person 
then  and  in  such  case  it  shall  be  lawful  for  such  Commissioners  to  direct  the 
Eecorder  of  Titles  to  bring  such  land  under  the  provisions  of  this  Act  forth- 
with, by  issuing  to  the  applicant  proprietor,  or  to  such  person  as  he  or  the 
person  applying  on  his  behalf  may  by  writing  under  his  hand  direct,  a 
certificate  ot  title  for  the  same.     (N.  15.) 

6.  Upon  the  receipt  of  the  application  of  any  person  claiming  to  be  Land  un- 
entitled to  a  grant  from  the  Crown  of  any  land  under  or  by  virtue  of  any  fTOfr«^£e 
contract  with  the  Crown,  or  in  equity  and  good  conscience,  the  Eecorder  of  9'9^^  ™*y 
Titles  shall  cause  the  claim  of  the  applicant  to  be  examined  and  reported  o^d^tife 
upon  by  the  solicitor,  and  shall  thereariber  refer  the  same  to  the  Lands  Titles  ^"p^i  °^ 
Commissioners  for  their  consideration,  and  if  it  shall  appear  to  such  Com-  perty  Act 
missioners  that  the  person  holding  or  claiming  to  hola  the  land  of  which  a 

grant  shall  have  been  applied  for  as  aforesaid  is  entitled  in  equity  and  good 
conscience  to  hold  such  land,  and  to  have  a  grant  thereoE  under  the  seal  of 
the  colony  made  and  delivered  to  him,  the  said  Commissioners  shall  direct 
the  Eecorder  of  Titles  to  cause  notice  of  such  application  to  be  advertised 
once  in  the  Hohart  Town  Gazette,  and  three  times  at  least  in  one  newspaper 
published  in  the  City  of  Hobart  Town  and  in  one  newspaper  published  in 
the  Town  of  Launceston,  and  the  period  of  thirty  days  at  least  shall  elapse 
between  the  first  and  last  of  such  advertisements,  and  if  they  shall  receive 
no  caveat  within  the  time  limited  by  them  forbidding  them  so  to  do,  shall 
report  the  same  to  the  Governor,  and  shall  cause  a  grant  thereof  to  be 
prepared  in  duplicate,  setting  forth  therein  the  measurement,  situation,  and 
boundaries  of  the  land  to  be  granted,  and  the  reservations  and  conditions 
(if  any)  to  which  the  same  is  to  be  subject,  and  shall  transmit  the  grant  so 
prepared  to  such  Governor  for  the  purpose  of  obtaining  his  signature  and 
the  seal  of  the  colony  thereto.  Provided  that  ^here  any  applicant  has 
applied  to  the  Supreme  Court  in  its  claims  to  grants  of  land  jurisdiction  for 
a  grant  of  any  land,  and  such  application  shall  have  been  refused,  it  shall 
not  be  lawful  for  the  Lands  Titles  Commissioners  to  entertain  any  application 
by  the  same  person  for  a  grant  of  the  same  land. 

7.  Whenever  land  unalienated  in  fee  from  the  Crown  is  to  be  brought  GrAntatobe 
under  the  provisions    of   the    Eeal    Property  Act,   the   Governor  shall  ^'^p^J^^^^ 
cause  to  be  issued  in  duplicate  a  grant  in  the  name  of  Her  Majesty  under  land  brought 
the  public  seal  of  the  colony,  which  shall  be  delivered  to  the  Eecorder  of  y?^*irJJi6 
Titles,  who  shall  register  and  deal  with  the  same  in  the  manner  provided  in 

the  Eeal  Property  Act.  Provided  always,  that  nothing  in  this  Act  shall  be 
conftrued  prejudicially  to  affect  the  rights  of  Her  Majesty,  her  heirs  and 
successors,  or  to  compel  the  Governor  to  make  or  deliver  any  such  grant  in 
any  case  unless  His  Excellency  shall  deem  proper  so  to  do. 

8.  In  examining  into  all  applications  in  respect  of  lands  unalienated  in  Commis- 
fee  from  the  Crown,  the  Lands  Titles  Commissioners  shall  be  guided  by  ^dSdby^ 
equity  and  good  conscience  only,  and  by  the  best  evidence  that  can  or  may  «i^  «»d 
be  procured,  although  not  such  as  would  be  required  or  be  admissible  in  ^enoe^'^' 
ordinary  cases. 

9.  [Eepealed  by  Sec.  37,  Eeal  Property  Act,  1886.] 

10.  At  the  meetings  of  the  Lands  Titles  Commissioners,  two  of  such  Qaomm 
Commissioners  shall  form  a  quorum,  and  the  Eecorder,  if  present,  shall 
preside. 
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B^peai  11.  [Sections  9,  10, 16, 14,  16, 101, 102,  and  123  of  the  Eeal  Property 

Act,  are  hereby  repealed.] 

MwS  *^  ^  ^2*  -^^^  ^^^  *°^  *^®  ^^  Property  Act,  save  so  far  as  the  same  is 

together      altered  by  this  Act,  shall  be  read  and  construed  together  as  one  and  the 

same  Act. 
Bhort  title  ^3^  Jq  referring  to  this  Act  it  shall  be  sufficient  to  use  the  expression 

"  The  Eeal  Property  Act,  No.  2." 

SSSuHSt  !*•  ^^^  ^®*  ^^^^^  ^^^^  ^^  operation  and  take  effect  on  and  after  the 

twentieth  day  of  March,  1863. 

SCHEDULES. 

A. 

Application  to  hring  land  under  the  provinont  of 

The  Beal  Property  Act, 

*^  *  I,  A.B.  of  do  declare  that  I  am  [or  on  behalf  of  of 

that  he  is]  seized  of  an  estafce  of  freehold  [here  state  whether  of  inheritance 
or  of  a  lijfe  estate^  and  whether  held  in  truH  or  well  entitled  to']  in  all  that 
piece  of  land  situated  in  [here  Hate  the  skuatum]  containing  [here  state  the 
area]  be  the  same  a  little  more  or  less  [exclusive  of  roads  intersecting  thesamcy 
if  ^wy],  with  [here  state  rights-of-way  and  other  privileges  or  easements  apper- 
taining,  and  set  forth  a  sufficient  description  to  iaentifi/  the  land  ],  which  piece 
of  land  is  of  the  value  of  £  and  no  more,  and  is  [the  town  allotment 

or  country  section,  or  is  part  of  the  town  allotment,  country  section,  or 
reserve,  or  other  land]  originally  granted  [or  located]  to  by  [land 

grant]  under  the  hand  of  formerly  Governor  of  the  Colony  of 

Tasmania,  and  seal  of  the  said  colony  [or  other  document  if  any]  dated  the 
day  of  18    ,  numbered  in  the  plan  of  the  [district, 

township,  or  county]  of  ,  as  delineated  on  the  public  maps  of  the 

colony  aeposited  in  the  Survey  Office,  Hobart  Town  [here  insert  description] 
And  I  do  further  declare  that  I  am  not  aware  of  any  mortgage,  encumbrance, 
or  claim  affecting  the  said  land,  or  that  any  person  [eacept  the  Orown  in  the 
case  of  a  location  order]  hath  any  claim,  estate  or  interest  in  the  said  land 
afc  law  or  in  equity,  in  possession  or  in  expectancy,  other  than  is  set  forth 
and  stated  as  follows :  that  is  to  say  [here  state  particulars  of  mortgage^ 
encumbrances,  dower  or  other  interest  to  which  the  land  may  he  subject],  Ajnd 
I  further  declare  that  there  is  no  person  in  possession  or  occupation  of  the 
said  lands  adversely  to  my  estate  or  interest  therein ;  and  that  the  said  land 
is  now  [here  state  the  name  and  description  of  occupier,  or  that  the  land  is 
unoccupied]  ;  and  that  [here  state  the  names  and  addresses  of  owners  and 
occupiers  (f  land  contiguous  thereto]  ;  and  that  there  are  no  deeds  or  instru- 
ments of  title  affecting  such  land  in  my  possession  or  under  my  control 
other  than  those  enumerated  in  the  Schedule  hereto,  or  at  loot  hereto.  And 
I  make  this  solemn  declaration  conscientiously  believing  the  same  to  be  teixe 
Dated  at  this  day  of  18  Made  and  subscribed 

by  the  above-named  this  day  of  18      ,  in  the  presence  of 

me.  Eecorder  of  Tities,  or  Commissioner  of  the  Supreme  Couri,  or  J.P. 
T,  A.B.,  the  above  declarant  do  hereby  apply  to  have  t  o  piece  of  land 
described  in  the  above  declaration  brought  under  the  provisions  of  Ihe  heal 
Property  Act,    Dated  at  this  day  of  18    .    A,B. 

"Witness  to  signature — CD. 
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B. 

This  is  to  certify  that,  in  pursuance  of  the  provisions  of  The  Beal  Seo.  e 
Property  Act,  the  wife  oi  in  the  within  written 

mentioned,  came  before  me  at  o'clock  in  the  noon  on  this 

day  of  and  being  then  examined  by  me,  privately  and  apart 

from  her  said  husband,  did  confess  and  declare  that  she  was  acquainted  with 
the  nature  and  object  of  the  said  and  that  she  signed  the  same  freely 

and  voluntarily,  and  without  any  violence,  threat,  or  compulsion,  either  on 
the  part  of  her  said  husband  or  of  any  other  person.     Witness  my  hand  at 
the  day  and  year  above  mentioned.  J.P.,  or  Eecorder  of  Titles, 

or  Oommissioner  of  Supreme  Court. 


BEAL    PEOPEETT    ACT,    1867— No.  3. 

BE  IT  ENACTED  by  His  Excellency  the  Q-ovemor  of  Tasmania,  by  and 
with  the  advice  and  consent  of  the  Legislative  Council  and  House  of 
Assembly,  in  Parliament  assembled,  as  follows : — 

1.  The  fees  in  the  Schedule  shall  be  taken  by  the  Eecorder  of  Titles,  Fees  in  Uen 
and  carried  to  the  general  revenue,  in  lieu  of  those  now  payable  to  thOp^y^JSeto'' 
general  revenue.  General 

Revenue 

2.  This  Act  and  The  "Eeal  Property  Act,'*  and  "The  Eeal  Property  acu  to  be 
Act,  No.  2,"  save  so  far  as  the  same  are  altered  by  this  Act,  shall  be  deemed  deemed  one 
one  Act. 

3.  This  Act  may  be  cited  as  "  The  Eeal  Property  Act,  No.  3."  short uiie 

SCHEDULE. 

For  every  application  to  bring  lands  under  "  the  Eeal  Property    £    s.   d. 
Act"  0    6    0 

For  every  first  certificate  of  title  or  grant  issued  on  application 
to  the  E^ecorder  of  Titles  or  for  land  not  exceeding  the  value 
of  £500     ...  ...  ...  ...  ...  ...     1    0    0 

For  every  first  certificate  of  title  or  grant  issued  on  application  to  ^ 

the  Eecorder  of  Titles  for  land  not  exceeding  toe  value  of 
£1000         ...  ...  ...  ...  ...  ...     1  10    0 

For  every  first  certifacte  of  title  or  grant  issued  on  application 
to  the  Eecorder  of  Titles  for  land  not  exceeding  the  value  of 
£2000        ...  ...  ...  ...  ...  ...     2    0    0 

For  every  first  certificate  of  title  or  grant  issued  on  application 
to  the  Eecorder  of  Titles  for  land  not  exceeding  the  value 
of  £3000    ...  ...  ...  ...  ...  ...     2  10    0 

For  every  first  certificate  of  title  or  grant  issued  on  application 
to  the  Eecorder  of  Titles  for  land  not  exceeding  tne  value 
of  £4000    ...  ...  ...  ...  ...  ...     3    0    0 

For  every  first  certificate  of  title  or  grant  issued  on  application 
to  the  -Recorder  of  Titles  for  land  not  exceeding  tne  value 
of  £5000    ...  ...  ...  ...  ...  ...     4    0    0 

For  every  first  certificate  of  title  or  grant  issued  on  application 
to  the  Eecorder  of  Titles  for  land  exceeding  the  value  of 
£5000        ...  ...  ...  ...  ...  ...     5    0    0 
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£    8.    d. 
For  every  certificate  of  title  after  the  first  ...  ...  ...     100 

For  the  registration  of  every  purchase  grant  of  less  value  than 

£60  0    5    0 

For  the  registration  of  every  purchase  grant  of  more  value  than 

£50  and  less  than  £300  ...  ...  ...  ...     0     7    6 

For  the  registration  of  every  purchase  grant  of  more  value  than 

£300  ...  ...  ...  ...  ...  ...     0  10    0 

Begistering  memorandum  of  transfer  or  mortgage  where  the 

money  paid  or  secured  shall  not  exceed  £500      ...  ...     0  10    0 

Begistering  memorandum  of  transfer  or  mortgage  where  the 

money  paid  or  secured  shall  not  exceed  £1000    ...  ...     1     0    0 

Begistering  memorandum  of  transfer  of   mortgage  where  the 

money  paid  or  secured  shall  not  exceed  £2000    ...  ...     1  10    0 

Begistering  memorandum  of  transfer  or  mortgage  where  the 

money  paid  or  secured  shall  not  exceed  £3000    ...  ...     2    0    0 

Begistering  memorandum  of  transfer  or  mortgage  where  the 

money  paid  or  secured  shall  not  exceed  £4000    ...  ...     2  10    0 

Begistering  memorandum  of  transfer  or  mortgage   where  the 

money  paid  or  secured  shall  not  exceed  £5000    ...  ...     3    0    0 

Begistering  memorandum  of  transfer  or  mortgage  where  the 

money  paid  or  secured  exceeds  £5000  ...  ...  ...     4    0    0 

Begistering  memorandum  of  encumbrance  or  lease     ...  ...     0  10    0 

Begistering  transfer  or  discharge  of  mortgage,  or  of  encum- 
brance, or  the  transfer  or  surrender  of  a  lease     ...  ...     0    5    0 

Begistering  proprietor  of  any  estate,   or  interest  derived  by 

settlement  or  transmission      ...  ...  ...  ...     0  10    0 

For  every  power  of  attorney  ...  ...  ...  ...     0  10    0 

For  every  registration  abstract       ...  ...  ...  ...     100 

For  cancelling  registration  abstract  ...  ...  ...     0    50 

For  every  revocation  order  ...  ...  ...  ...     0  10    0 

Noting  caveat    ...  ...  ...  ...  ...  ...     0  10    0 

Cancelling  or  withdrawal  of  caveat,  and  service   of  notice  to 

caveator  or  caveatee  ...  ...  ...  ...     0    5    0 

Issuing  order  for  foreclosure  ...  ...  ...  ...     100 

For  every  search  ...  ...  ...  ...  ...     0    2    0 

For  every  general  search  ...  ...  ...  ...    0    5    0 

For  every  map  and  plan  deposited  ...  ...     0    5    0 

For  every  instrument  declaratory  of  trusts,  and  for  every  will  or 

other  instrument  deposited     ...  ...  ...  ...     0  10    0 

For  registering  recovery  by  proceeding  at  law  or  equity,  or  re- 
entry by  lessee         ...  ...  ...  ..  ...     0  10    0 

For  registering  vesting  of  lease  in  mortgagee  consequent  on 

refusal  of  assignees  to  accept  the  same  ...  ...     0  10    0 

For  entering  notice  of  marriage  or  death     ...  ...  ...     0  10    0 

For  entering  notice  of  writ  or  order  of  Supreme  Court  ...     0  10    0 

Taking  acknowledgment  of  married  woman  ...  ...     0    5    0 
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Taking  declaration  in  case  of  loss  grant  or  other  instrument,  or  £  s.  d. 

where  production  of  duplicate  is  dispensed  with...             ...  0  10  0 

Taking  affidavit  or  statutory  declaration       ...             ...             ...  050 

For  the  exhibition  or  return  of  any  deposited  instrument,  or  for 
exhibiting   or  returning  deeds  surrendered    by  applicant 

proprietor                  ...             ...             ...             ...             ...  0    5  0 

For  certified  copy,  first  five  folios,  per  folio  of  seventy-two  words  0    5  0 

For  every  folio  or  part  folio  after  first  five  ...             ...             ...  00  8 

For  every  instrument  drawn  on  parchment  .. .             ...             ...  0    2  6 

When  any  instrument  purports  to   deal  with  land  included  in 
more  than   one   grant  or  certificate,  for  each  registration 

memorial  after  the  first           ...             ...             ...            ...  0    2  0 


DECEASED  PERSONS'  ESTATES  ACT,  1874. 

WHEREAS  it  expedient  to  provide  for  the  succession  to  real  estate  in  preamble 
cases  of  intestacy,  and  to  consolidate  and  amend  the  law  in  certain 
cases  for  the  payments  of  debts  due  by  persons  deceased  out  of  the  real 
estate  of  such  persons :  Be  it  therefore  enacted  by  His  Excellency  the 
Governor  of  Tasmania,  by  and  with  the  advice  and  consent  of  the  Legislative 
Council  and  House  of  Assembly,  in  Parliament  assembled,  as  follows  : 

1.  This  Act  may  be  cited  as  '*  The  Deceased  Persons'  Estates  Act,  Short  title 
1874." 

2.  This  Act  shall  not  come  into  operation  until  the  first  day  of  October,  commenoe- 
1874,  which  date  is  hereinafter  referred  to  as  the  commencement  of  this  ™®°*  **^  ^^ 
Act. 

3.  In  the  construction  of  this  Act,  unless  the  context  otherwise  ipterpreta- 
determines — COURT  shall  mean  the  Supreme  Court  of  Tasmania  :  JUDGE 

shall  mean  a  Judge  of  the  said  Court :  CURATOR  shall  mean  the  Curator 
of  Intestate  Estates :  ADMINISTRATION  and  ADMINISTRATOR  shall 
reepectivelv  mean  and  comprehend  Letters  of  Administration  of  the  estates 
of  deceased  persons,  and  Administrator  whether  with  or  without  the  will 
annexed,  and  whether  granted  for  general,  special,  or  limited  purposes : 
PRESCRIBED  shall  mean  prescribed  by  General  Orders  or  Rules  of  Court 
to  be  made  by  the  judges  as  in  this  Act  provided.     (N.  3 ;  Q.  61-3,  85-1.) 

4.  From  and  after  the  commencement  of  this  Act  all  land  which  by  the  intestate 
operation  of  the  law  relating  to  real  property  now  in  force  would  upon  the  heritable, 
death  of  the  owner  intestate  in  respect  of  such  land  descend  to  his  heir-at-  J^^^J^JJJft 
law,   shall  instead  thereof  pass   to   and    become   vested  in  his   personal  "^"®     ^ 
representatives,  in  like  manner  as  is  now  the  case  with  chattel  real  property, 

free  from  all  claim  to  dower  on  the  part  of  the  widow  of  the  intestate,  and 
from  any  tenancy  by  the  courtesy,  where  such  would  have  arisen  under  the 
existing  law.     {Be  McOarthy^  19 ;  Oamphell  v.  Jarrett^  142.) 

5.  Lands  held  in  trust  or  by  way  of  mortgage  passing  to  the  personal  Lwd  to  be 
representative  of  an  intestate  under  this  Act  shall  be  subject  to  the  same  {SJin^jJJ** 
trusts  and  equities  as  the  same  would  have  been  subject  to  if   they  had  &c. 
descended  to  the  heir ;  and  all  other  lands  so  passing  shall  be  included  by 

the  administrator  in  his  inventory  and  account,  and  be  disposable  in  like 
manner  as  other  personal  assets ;  without  distinction  as  to  order  of  applica- 
tion for  payment  of  debts  or  otherwise,  but  such  land  shall  not  be  aeemed 
*'  Personal  Estate  "  within  the  meaning  of  section  two  of  "  The  Probate 
Duties  Act/' 
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A  Jud|?e  6.  It  shall  be  lawful  from  time  to  time  for  a  judge,  upon  the  application 

•t^Sorder  ^^  *^®  administrator  or  of  any  person  beneficially  interested,  and  after  such 

reiaUng       prcvious  uoticc  (if  any)  to  other  parties  and  inauiry  as  he  thinks  fit,  to 

thereto        order  and  direct  the  course  of  proceeding  which  shall  be  taken  in  re^rd  to 

the  time  and  mode  of  sale  of  any  land  vested  in  the  said  administrator 

under    this    Act — the  letting    and  management   thereof  until    sale — the 

application  for  maintenance  or  advancement  or  otherwise   of  shares    of 

infants — the  expediency  and  mode  of  effecting  a  partition  if  applied  for — 

and  generally  in  regard  to  the  administration  of  the  property   for   the 

greatest  advantage  of  all  persons  interested. 

Judge  mftj  7*  in  any  case  wherein  upon  such  inquiry  the  judge  is  satisfied  that  a 

order  parti-  pi^ftitiou  of  the  land  would  be  advantageous  to  the  parties  interested  therein, 
it  shall  be  lawful  for  such  judge  to  appoint  one  or  more  arbitrators  to  effect 
such  partition,  and  to  exercise  in  regard  thereto,  under  his  direction  and 
control,  powers  similar  to  those  of  commissioners  acting  under  a  decree  in 
equity  for  partition.  The  report  and  final  award  of  the  said  arbitrators, 
setting  forth  the  particulars  ot  the  land  allotted  to  each  party  interested, 
shall,  when  signed  by  them  and  confirmed  by  the  order  of  a  judge,  and  when 
also  registered  in  the  office  of  the  Kegister  of  Deeds,  be  efiectual  without 
the  necessity  of  any  further  conveyance  to  vest  in  each  allottee  the  land  so 
allotted.  Where  such  land  is  held  under  "The  Eeal  Property  Act"  the 
report  and  final  award  shall  be  produced  to  the  Eecorder  of  Titles,  who  shall 
thereupon,  without  requiring  the  signature  of  any  memorandum  of  transfer, 
issue  certificates  of  title  to  each  allottee  of  the  land  awarded  to  him  upon 
payment  of  the  usual  fee  for  a  now  certificate  of  titles.  If  such  allotment 
18  made  subject  to  the  charge  of  any  money  payable  to  any  other  party 
interested  for  equalizing  the  partition,  such  charge  shall  take  effect  accord- 
ing  to  the  terms  aud  conditions  in  regard  to  time  and  mode  of  payment  and 
otherwise  which  shall  be  expressed  in  such  award,  without  the  necessity  of 
any  further  instrument  being  made  or  executed. 
Act  to  apply  g.  The  provisious  of  this  Act  shall  apply  to  any  executor  to  whom  in 
andoaxator"  caso  of  partial  iutcstacy  land  shall  pass  under  this  Act,  to  the  Curator, 
and  to  any  other  person  fulfilling  a  like  duty.     (Campbell  v.  Jarretf^  142.) 


Adminiitra.  9.  No  oxecutor  or  administrator  shall  be  re(juired  against  his  own 

^t  to  bJ*  consent  to  continue  the  duty  of  a  trustee  by  managing  the  property  during 
pr<Jojf«<*  an  enforced  suspension  of  sale,  but  shall  be  entitled,  upon  such  suspension 
mt^o    oon.  |jg-jjg  ordered,  to  relinquish  his  trust  to  such  Officer  of  the  Court  or  other 

?erson  as  the  Court  or  a  Judge  thereof  appoints.     {Outhbertson  v.  StocatHf 
44  ;  ea  parte  Pennington,  217.) 
Tranraiia.  10,  Whenever  any  land  or  any  interest  therein  held  under  the  provi- 

SSeorTSSe  "^^^^  ^^  ^^®  ^®*^  Property  Act  is  transmitted  in  consequence  of  the  intestaiT- 
on  death  of  of  the  registered  proprietor  thereof,  letters  of  administration,  or  the  order 
proprietor    ^£  ^.^^  Court  authorising  the  Curator  to  administer  the  real  and  personal 
estate  of  the  deceased  proprietor  of  such  estate  or  interest,  or  the  real 
estate  only  of  the  proprietor  of  such  estate  or  interest,  as  the  case  may  be, 
accompanied  by  an  application  in  writing  from  the  administrator  or  Curator 
claiming  to  be  registered  as  proprietor  in  respect  of  such  estate  or  interest. 
Will  or  pro.  ^^^  ^®  produced  to  the  Eecorder  of  Titles,  who  shall  thereupon  enter  in 
bate,  or       the  Register  Book  and  on  the  instrument  evidencing  title  to  the  estate  or 
i^^is^tra-  interest  transmitted  the  date  of  the  letters  of  administration  or  order  of  the 
otcooHio'  ^^^"^  ^^  aforesaid,  the  date  and  hour  of  the  production  of  the  same  to  him, 
be  produced  the  date  of  the  death  of  such  proprietor,  when  the  same  can  be  ascertained. 
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with  such  other  particulars  as  he  may  deem  necessary ;  and  upon  such  entry 
being  made  the  administrator,  or  Curator,  as  the  case  may  be,  shall  be 
deemed  to  be  the  registered  proprietor  of  such  land  or  interest  therein  ;  and 
the  Recorder  of  Titles  shall  note  the  fact  of  such  registration  by  memo- 
randum under  his  hand  on  the  letters  of  administration,  or  other  order  so 
produced  to  him  as  aforesaid.     (Be  Oraig,  76.     N.  78  ;  V.  66-105.) 

11.  Whenever  any  letters  of  administration  are  issued  under  which  the  Lettertof 
administrator  claims  to  deal  with  any  land  (other  than  land  held  under  the  ?^niff^^ng 
provisions  of  The  Real  Property  Act),  such  letters  of  administration  shall  iiwdtobe 
be  registered  in  the  office  of  the  Registrar  of  Deeds  within  six  calendar  "^^***'^ 
months^from  the  date  thereof.     The  memorial  of  such  letters  of  administra- 
tion shall  contain  the  name  and  the  description  of  the  intestate,  the  name 

and  description  of  the  administrator,  the  date  of  the  letters  of  administration 
and  a  short  description  of  the  real  property  intended  to  be  affected  as  nearly 
as  the  same  can  be  ascertained,  and  shall  be  signed  by  the  administrator, 
and  shall  be  indexed  as  though  the  administrator  were  the  sole  devisee  of 
all  the  real  property  of  the  intestate  under  a  will  made  by  the  deceased. 
And  a  like  memorial  shall  be  registered  by  the  Curator  in  respect  of  any 
land  with  which  he  may  claim  to  deal  under  the  provisions  of  this  Act,  and 
which  is  not  held  under  The  Real  Property  Act. 

12.  The  real  estate  of  every  deceased  person  shall  in  all  cases  be  assets  Eeaiesute 
in  the  hands  of  his  executor  or  administrator  for  the  payment  of  his  debts  for^he'p!'"- 
in  the  ordinary  course  of  administration  and  also  for  the  payment  of  funeral  ment  of '^' 
and  testamentary  expenses ;  and  it  shall  be  lawful  for  such  executor  or  **^^'" 
administrator  to  sell  such  real  estate,  or  a  sufficient  part  thereof,  or  to  mort-  Real  estata 
gage  the  same  with  or  without  a  power  of  sale,  and  to  convey,  assign,  or  bJTexMator 
transfer  the  same  to  a  purchaser  in  as  full,  ample,  and  effectual  a  manner  as  ^^J^™*"''' 
the  testator  of  such  executor  or  the  intestate  of  such  administrator  could 

have  done  in  his  lifetime.     The  power   hereinbefore  conferred  upon   an  noYtown 
executor  to  sell  or  mortgage  real  estate  of  his  testator  shall  not  be  exercised  without 
by  any  executor  contrary  to  the  provisions  of  the  will  of  the  testator,  except  jadge"*^ 
for  the  purpose  of  paying  debts  due  by  the  testator,  and  then  only  with  the 
sanction  of  a  Judge,  which  sanction  it  shall  be  lawful  for  but  not  incumbent 
upon  a  Judge  to  give,  upon  application  to  be  made  in  chambers  upon  a 
petition  or  summons  in  such  manner  and  form  as  may  be  prescribed,  and 
upon  such  notice  and  terms  as  such  Judge  may  direct.     (Saunders  v.  Cahot^ 
15  ;  Camphell  v.  Jarrett,  142.) 

13.  In  any  action  at  law  or  suit  in  equity  where,  according  to  the  Probat<^  or 
existing  practice,  it  would  be  necessary  to  produce  and  prove  an  original  will  l^^H^fJ 
in  order  to  establish  a  devise  or  other  testamentary  disposition  of  or  affect-  denco  of  the 
ing  real  estate,  it  shall  be  lawful  for  tho  party  intending  to  establish  in  roncenJSig* 
proof  such  devise  or  other  testamentary  disposition  to  give  to  the  opposite  *"*»* **^^» 
party,  ten  days  at  least  before  the  trial  or  other  proceeding  in  which  the  tSr^iidity 
said  proof  is  mtended  to  be  adduced,  notice  that  he  intends  at  the  said  trial  °a{*Sn]^8uJ' 
or  otner  proceeding  to  give  in  evidence  as  proof  of  the  devise  or  other 
testamentary  disposition  the  probate  of  the  said  will  or  the  letters  of  adminis- 
tration with  the  will  annexed,  or  a  copy  thereof  stamped  with  the  seal  of 

the  Court,  and  in  every  such  case  such  probate  or  letter  of  administration 
or  copy  thereof  respectively,  stamped  as  aforesaid,  shall  be  sufficient 
evidence  of  such  will  and  of  its  validity  and  contents,  notwithstanding 
the  same  may  not  have  been  proved  in  solemn  form,  or  have  been 
otherwise  declared   valid  in  a  contentious  cause  or  matter  unless    the 
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party  receiving  such  notice  shall,  within  four  days  after  such  receipt 
give  notice  that  he  disputes  the  validity  of  such  devise  or  other  teste- 
mentary  disposition  ;  and  every  prohate  or  letters  of  administration  shall 
in  all  cases  be  primd  facie  evidence  of  the  death,  and  the  date  of  the 
death,  of  the  testator  or  intestate.  (Saundert  v.  Oahoty  15 ;  Pannan  t. 
Fannan,  16,  18 ;  McArtney  v.  Ketterson,  17  ;  re  McCarthy,  19.     Q.  84-6.) 

M^i^iSfa.  ^^*  '^^  *^*^®  ^^  *°^  administrator  or  curator  to  the  land  to  be 
tnaorto\  administered,  and  to  the  rents  and  profits  thereof,  shall,  upon  his  appoint- 
btck  to^e°  ™®°*>  relate  back  to,  and  be  deemed  to  have  arisen  upon,  the  death  of  the 
death  oi  the  owncr  of  Buch  land,  as  if  there  had  been  no  interval  of  time  between  such 
"""^^^         death  and  appointment.     (Q.  78-14, 16  ;  V.  66-74,  14-74.) 

ttatw  under  ^^*  Evory  administrator  or  curator  in  whom  any  land  may  become 

this  Act  to    vested  under  this  Act  shall  be  deemed  a  trustee  within  the  meaning  of 
n*troTt™^^    any  law  now  or  hereafter  to  be  in  force  relating  to  trusts  and  trustees,  so 
within         far  as  the  same  concerns  the  application  of  income  for  or  towards  the 
rustee  cts  nj^intenauce  or  education  of  an  infant,  and  the  accumulation  and  invest- 
ment  of  the  residue,  and  the  application  of  the  accumulations.      (Pannan  v. 
Pannan,  18  ;  re  McCarthy,  19.) 
Sr^Unl^th-  1®«  ^^  *^y  deed,  will,  or  instrument  (which  would  be  capable  according 

outwordaofto  any  law  now  in  force  ot  transferring  the  fee-simple  of  real  estate) 
pwlrfee*"'^  cxecutcd  after  the  commencement  of  this  Act,  no  words  of  limitation  shall 
be  necessary  in  order  to  pass  the  fee-simple  of  any  land  thereby  affected  to 
be  dealt  with  ;  but  every  such  deed,  will,  or  instrument  eliall  be  construed 
to  pass  the  whole  estate  of  the  grantor  or  testator,  unless  a  contrary  inten- 
tion appears  on  the  face  of  such  deed,  will,  or  instrument.  (Neil  v.  Lindsay, 
94 ;  re  Woods,  95.) 
menrof  wiu  l'»  ^^^^^  pcrsou  who,  after  the  commencement  of  this  Act,  retains  or 

a  miade-  couceals  auv  wiU  or  codicil,  or  aids  or  abets  in  such  retention  or  conceal- 
meanour  ment,  with  luteut  to  defraud  any  person,  shall  be  guilty  of  a  misdemeanour, 
and  being  convicted  thereof  shall  be  liable  to  be  imprisoned  for  any  period 
not  exceeding  two  years ;  and  shall  also  be  liable  to  an  action  for  damages 
at  the  suit  of  the  persons  defrauded  or  those  claiming  under  them  for  any 
loss  sustained  by  them,  or  either  or  any  of  them,  in  consequence  of  sucn 
retention  or  concealment ;  but  no  prosecution  for  any  such  offence  shall  be 
commenced  without  the  sanction  of  the  Attorney-Greneral,  and  no  such 
sanction  shall  be  given  without  such  previous  notice  of  the  application  for 
leave  to  prosecute  to  the  person  intended  to  be  prosecuted,  as  the  Attorney- 
General  directs.     (Chisholm  v.  Capper,  86 ;  Campbell  v.  Jarrett,  142.) 

int^te**^  18.  The  Curator  shall  have  the  like  authority  to  apply  to  the  Supreme 

Estatee  may  Court  or  a  Judge  thereof  for  an  order  to  manage  and  administer  real  estate, 

order  to'      or  real  and  perional  estate,  as  he  now  has  with  relation  to  personal  estate  ; 

"tat?**  '**^  ^^^  *^®  Supreme  Court  or  a  Judge  shall,  under  the  like  circumstances,  make 

**  the  like  order  authorising  the  Curator  to  manage  and  administer  the  real 

estate  of  any  deceased  person,  or  the  real  and  personal  estate  of   any 

deceased  person,  as  the  said  Court  or  a  Judge  is  now  empowered  to  make 

for  the  collection,  management,  and  administration  of  personal  estate  ;  and 

thereupon  all  land   which  by  the  operation  of  the   law  relating  to    real 

property  now  in  force  would,  upon  the  death  of  the  owner  intestate,  in 

respect  of  such  land  descend  to  his  heir-at-law,  shall  instead  pass  to  and 

become  vested  in  such  Curator  in  like  manner  as  is  now  the  case  with  chattel 

real  property,  but  subject  to  any  order  which  may  from  time  to  time  be 

made  by  the  Supreme  Court  or  one  of  the  Judges. 
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19.  Nothing  in  this  Act  shall  be  deemed  to  render  Her  Majesty  or  the  Limiution 
Curator  liable  to  any  action,  suit,  or  to  proceeding,  or  to  any  claim  or  **^  ^^^^^J 
demand  whatsoever,  tor  omitting  to  apply  for  an  order  to  administer  goods 

or  freehold  land,  or  for  omitting  to  collect,  recover,  or  convert  into  money 
the  goods  or  any  real  estate  of  any  deceased  person,  or  for  omitting  to 
demand  and  receive,  or  to  enforce  payment  of,  toe  rents  and  profits  of  any 
real  estate  of  any  deceased  person.  {Mudgway  and  Davy  v.  Buick,  1 ;  re 
O'Brien,  34.) 

ProTitioDS 

20.  Every  clause  in  the  several  Acts  mentioned  in  the  Schedule  (1)  c^i7  viot. 
hereto,  shall  be  construed  to  extend  to  and  include  real  as  well  as  personal  25\^t?Vo. 
estate  as  fully  in  all  respects  as  if  the  words  "real  estate*'  had  been  J^jj»ppi7 
expressly  mentioned  therein.  Mtata 

21.  The  Curator  shall  be  entitled  to  the  like  commission  and  fees  for  Cantor's 
the  management  and  administration  of  real  estate  under  this  Act  as  he  is  foi*S*wj^Jl. 
now  by  law  entitled  to  for  the  collection,  management,  and  administration  n»«nt  of  re«i 
of  personal  estate.     {Sbunders  v.  Gahotj  16 ;  Pannan  v.  Fanncm,  16.)  ~**^ 

22.  A  Judge  of  the  Supreme  Court  may  grant  probate  of  a  will  or  One  Judge 
letters  of  administration  of  the  estate  of  an  intestate  as  fully  and  effectually  SJSbS? or 
as  the  full  Couit  now  has  power  to  do,  anything  contained  in  any  law  or  J*fK".*>^ 
charter  to  the  contrary  notwithstanding.  tion  ""*'*' 

23.  Every  person  to  whom  a  grant  of  administration  is  made  shall,  Administm- 
previously  to  the  issue  of  such  administration,  execute  a  bond  to  the  Chief  be  executed* 
Justice  of  the  said  Court   to  enure  for  the  benefit  of  the  Chief  Justice 

for  the  time  being,  with  two  sureties  conditioned  for  duly  collecting, 
getting  in,  and  administering  the  real  and  personal  estate  of  the  deceased, 
which  bond  shall  be  in  such  form  as  the  Judges  of  the  said  Court  shall 
prescribe,  and  in  the  meantime  shall  be  in  the  form  heretofore  in  use : 
Provided  that  it  shall  not  be  necessary  for  the  Curator,  or  for  any  person 
obtaining  administration  to  the  use  or  for  the  benefit  of  Her  Majesty,  to 
execute  any  such  bond.  {Saunders  v.  Cahot,  16 ;  Fannan  v.  Fannan^  16  ; 
McArtney  v.  Kesterson,  17.) 

24.  Such  bond  shall  be  in  a  penalty  equal  to  the  amount  under  which  Amonnt  of 
the  property  of  the  deceased  shall  be  sworn  if  such  amount  shall  not  exceed  JSSJ-lJiit^ 
five  thousand  pounds,  and  shall  be  in  a  penalty  of  five  thousand  pounds  tion  bond 
where  such  amount  shall  exceed  that  sum  ;  but  a  Ju:lge  may  in  any  case 
dispense  with  one  or  both  of  the  sureties,  or  direct  that  such  penalty  shall 

be  reduced  in  amount,  and  may  also,  if  he  thinks  fit,  direct  that  more  bonds 
than  one  shall  be  given  so  as  to  limit  the  liability  of  any  surety  to  such 
amount  as  he  thinks  reasonable,  and  may  in  place  of  such  bond  accept  the 
security  of  any  incorporated  company  or  guarantee  society  approved  of  by 
the  Governor  m  Council  in  such  Ibrm  and  under  such  regulations  as  may  be 
prescribed. 

25.  The  Court  may  on  application  made  on  motion  in  a  summary  way,  order  may 
and  on  being  satisfied  that  the  condition  of  any  such  bond  has  been  broken,  ***,"*^.®i,^ 
order  the  Registrar  of  the  Court  to  assign  the  same  to  some  per»on  to  be  SSnST 
named  in  such  order,  and  such  person,  his  executors  or  administrators,  shall 
thereupon  be  entitled  to  sue  upon  the  said  bond  in  his  or  their  own  name 

or  names  as  if  the  same  had  been  originally  given  to  him,  and  shall  be 
entitled  to  recover  thereon  as  trustee  for  all  persons  interested  the  full 
amount  recoverable  in  respect  of  any  breach  of  the  condition  of  the  said 
bond. 
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Execntort.  26.  It  shall  be  lawful  for  the  Court  or  a  Judge  to  allow  out  of  the 

SioiSdw)m.  assets  of  any  deceased  person  to  bis  executor,  administrator,  or  trustee  for 
misaion  the  time  being,  in  passing  his  accounts,  such  commission  or  percentage,  not 
exceeding  five  pounds  per  centum,  for  his  pa^ns  and  trouble  As  shall  be  just 
and  reasonable.  No  such  allowance  shall  be  made  to  any  executor,  admin- 
istrator, or  trustee  who  neglects  or  omits  without  a  special  order  of  the 
Court  or  a  Judge  to  pass  nis  accounts  pursuant  to  any  general  or  special 
rule  or  order  of  the  Court. 

iVojijioM  27.  The  provisions  contained  in  the  22nd,  23rd,  24th,  25th,  and  26th 

Bubsututed   Sectious  of  this  Act  shall  be  substituted  for  and  read  and  taken  in  lieu  of 

ofjSuce*   the  provisions  as  to  probates  and  administrations  contained  in  the  Charter 

of  Justice  granted  by  His  late  Majesty  King  William  the  Fourth  on  the 

4th  day  of  March,  1831,  as  far  as  the  provisions  of  this  Act  are  inconsistent 

with  the  provisions  of  such  Charter,  but  not  further  or  otherwise. 

DeTitMof  28.  When  any  person  dies  seized  of  or  entitled  to  any  estate  or  interest 

n^'tfoUim  i^  any  land  or  other  nereditaments  which  shall  at  the  time  of  his  death  be 

nTo^nuw**'  charged  with  the  payment  of  any  sum  or  sums  of  money  by  way  of  mort- 

oot  o?^.    gSLgBf  and  such  person  shall  not,  by  his  will  or  deed,  or  other  document, 

BooaiMMts  gj^y^  signified  any  contrary  or  other  intention,  the  devisee  to  whom  such 

land  or  hereditaments  shall  be  devised  shall  not  be  entitled  to  have  the 

mortgage  debt  discharged  or  satisfied  out  of  the  personal  estate  or  any 

other  real  estate  of  such  person,  but  the  land  or  hereditaments  so  charged 

shall,  as  between   the   different  persons  claiming   through   or   under   the 

deceased  person,  be  primarily  liable  to  the  payment  of  all  mortgage  debts 

with  whicn  the  same  shall  be  charged,  every  part  thereof,  according  to  its 

value,  bearing  a  proportionate  part  of  the  mortgage  debts  charged  on  the 

whole  thereof ;  but  nothing  herein  contained  shall  afPect  or  diminish  any 

Not  to  ftffeot  right  of  the  mortgagee  of  such  lands  or  hereditaments  to  obtain  full  pay- 

2^^j        ment  or  satisfaction  of  his  mortgage  debt,  either  out  of  the  personal  estate 

under  any     of   the  persou  SO   dying  as  aforesaid  or  otherwise;    and   nothing  herein 

mSlie^fore  Contained  shall  affect  the  rights  of  any  person  claiming  under  or  by  virtue 

Slit  Decern,  of  any  will,  deed,  or  document  made  before  the  31st  day  of  December,  1858. 

ber,  1868      (^SaundcTS  V.  Cchot,  15  ;  re  McCarthy,  19.) 

in^conatra.  29.  In  the  Construction  of  the  will  of  any  person  who  may  have  died 

^eTi?*'  after  the  thirty-first  day  of  December,  1869,  a  general  direction  that  the 
dirM^Uon  for  debts  or  that  all  the  debts  of  the  testator  shall  be  paid  out  of  his  personal 
SeGs'ont^of  estate  shall  not  be  deemed  to  be  a  declaration  of  an  intention  contrary  to 
^^tuTii''  or  other  than  the  rule  established  by  the  last  preceding  section,  unless  such 
elude  mort-  Contrary  or  other  intention  shall  be  further  declared  by  words,  expressly  or 
SfM^Buct  ^y  necessary  implication,  referring  to  all  or  some  of  the  testator's  debts  or 
intention  ex.  debt  charged  byway  of  mortgage  on  any  part  of  his  real  estate.  (McAriney 
gj;^        V.  Kesferson,  17  ;  Bank  of  Victoria  v.  Eatclings,  52.) 

intdrprotA-  30.  In  the  Construction  of  the  last  two  preceding  sections,  the  word 

••mortel^  "  Mortgage  "  shall  be  deemed  to  extend  to  any  lien  for  unpaid  purchase 
money  upon  any  lands  or  hereditaments  purchased  by  a  testator. 

All  epeciaitj  3L  In  the  administration  of  the  estate  of  every  person  who  died  on  or 

"ntaS?**  *^^  *^®  ^"*  ^*7  ^^  January,  one  thousand  eight  hundred  and  seventy -one, 
debt»of  no  debt  or  liability  of  such  person  shall  be  entitled  to  any  priority  or 
^JJ^JTlo  preference  by  reaaon  merely  that  the  same  is  secured  by  or  arises  under  a 
■^  iffrtft  bond,  deed,  or  other  instrument  under  seal,  or  is  otherwise  made  or  consti- 
equal  degree  ^^  ^  Specialty  debt,  but  all  the  creditors  of  such  person,  as  well  specialty- 
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as  simple  contract,  shall  be  treated  as  standing  in  equal  degree,  and  be  paid 
accordingly  out  of  the  assets  of  such  deceased  person,  whether  such  assets 
are  legal  or  equitable,  any  statute  or  other  law  to  the  contrary  notwithstand- 
ing ;  but  this  provision  shall  not  prejudice  or  affect  any  lien,  charge,  or 
other  security  which  any  creditor  may  hold  or  be  entitled  to  for  the  payment 
of  his  debt. 

32.  It  shall  be  lawful  for  the  judges  of  the  court  from  time  to  time  to  gapreme 
make,  and  from  time  to  time  to  revoke  and  alter,  general  rules  and  orders  f^me  ""^ 
touching  and  concerning  applications  to  the  court  or  a  judge  under  this  f^^ 
Act,  and  the  conduct  and  despatch  of  all  business,  matters,  and  things  to  be 

done  in  relation  thereto,  and  for  the  fees  and  charges  to  be  paid  and  allowed 
in  reference  to  all  such  business;  and  to  make  rules  for  the  ordinary 
guidance  of  administrators  in  relation  to  real  estate  administered  as  personal 
assets,  either  by  inserting  the  same  in  letters  of  administration,  or  promul- 
gating the  same  in  like  manner  with  other  general  rules  affecting  the 
practice  of  the  court.  No  such  rules  shall  prejudice  or  control  the  effect  of 
any  special  order  to  be  made  by  a  judge  upon  such  inquiry  as  aforesaid  in 
any  particular  case.  Every  such  special  order  shall  be  subject  to  control  or 
revision  by  the  full  court  on  appeal  thereto  by  the  administrator  or  any 
other  party  interested.  A  copy  of  all  such  rules  shall  be  published  in  the 
Gazette  and  laid  before  both  Houses  of  Parliament  within  one  month  from 
the  making  thereof  if  Parliament  is  then  in  session,  and  if  Parliament  be  not 
then  sitting  vdthin  one  month  after  the  commencement  of  the  next  ensuing 
session,  and  any  rules  so  made  shall  be  judicially  noticed.  (N.  134 ;  Z.  198 ; 
Q.  01,  107  ;  V.  66,  162.) 

33.  From  and  after  the  commencement  of  this  Act  the  Acts  set  forth  BepMi 
in  the  Schedule  (2)  shall  be  and  the  same  are  hereby  repealed,  except  as  to 
acts  done,  liabilities  incurred,  privileges  acquired,  and  proceedings  taken 
under  any  of  the  said  Acts. 


SCHEDULE. 
(1) 


8eo.20 


Date  and  Number  of  Aot. 

Title  of  Act. 

17  Vic.  No.  4        

26  Vic.  No.  6        

An  Act  for  the  better  Preservation  and  Management  of  the 
Eetates  of  deceased  Persons  in  certain  oases. 

An  Act  to  amend  the  Aot,  intituled  **  An  Aot  for  the  better 
Preservation  and  Management  of  the  Estates  of  deceased 
Persons  in  certain  cases.*' 

(2.) 
ACTS  TO  BE  REPEALED. 


8m.  88 


Date  and  Number  of  Act. 


Title  of  Act. 


22  Vict.  No.  19 
83  Vict.  No.  12 
34  Vict.  No.  19 


^n  Aot  to  amend  the  law  relating  to  the  Estates  of  deceased 

Persons 
An  Act  to  explain  the  Operation  of  "  An  Act  to  amend  the  law 

relating  to  the  Estates  of  Deceased  Persons.*' 
An  Act  to  abolish  the  Distinction  as  to  Priority  of  Payment 

which    now  exists  between   the    Specialty    and   Simple 

Oontraot  Debts  of  deceased  Persons. 
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B' 


EEAL    PEOPERTT    ACT,    1878— No.  4. 

►  E  IT  ENACTED  by  His  Excellency  the  Governor  of  Tasmania,  by  and 
^         with  the  advice  and  consent  of  the  Legislative  Council  and  House 
of  Assembly,  in  Parliament  assembled,  as  follows : — 

Land  under  1,  In  any  caso  in  which  by  any  will  the  testator  has  charged  his  real 

^ropw^      estate  or  any  specific  portion  thereof  with  the  payment  of  any  legacy  or 

Act  rabjoct   other  specific  sum  of  money,  and  has  not  devised  the  hereditaments  charged 

how^dMU'     as  aforesaid  in  such  terms  as  that  his  whole  eatate  and  interest  therein 

^th  becomes  vested  in  any  trustee,  and  has  not  made  any  express  provision  for 

the  raising  of  such  legacy  or  sum  of  money  out  of  such  estate,  it  shall  be 

lawful  for  the  executor  for  the  time  being  named  in  such  will,  if  any,   to 

apply  to  the  Becorder  of  Titles  to  be  registered  upon  the  existing  certificate 

of  title  or  land  grant  as  entitled  to  execute  a  transfer  or  mortgage  of  the 

land  therein  mentioned  ;  and  the  Eec  order  of  Titles  shall  cause  the  title  of 

such  applicant  to  be  investi&^ated  by  the  solicitor,  and  shall  thereafter 

submit  the  same  for  the  consiaeration  of  the  Lands  Titles  Commissioners, 

who  may  either  reject  such  application  altogether  or  direct  the  applicant  to 

be  registered  in  accordance  therewith,  either  immediately  or,  unless  caveat 

be  lodged,  after  such  notice  or  advertisement  and  within  such  period  as  they 

may  appoint ;  and  the  Becorder  of  Titles  shall  obey  such  direction  or  any 

order  of  the  Supreme  Court  in  the  premises.     Upon  such  registration  beinff 

eflbcted  it  shall  be  lawful  for  such  executor  to  raise  such  legacy  or  sum  or 

money  as  aforesaid  by  a  sale  and  absolute  disposition  by  public  auction  or 

private  contract  of  the  said  hereditaments  or  any  part  thereof,  and  for  that 

purpose  to  execute  a  transfer  or  transfers  of  the  same,  or  to  execute  a 

memorandum  of  mortgage  of  the  same,  or  partly  in  one  mode  and  partly  in 

the  other ;  and  in  any  memorandum  of  mortgage  so  executed  such  rate  of 

interest  may  be  reserved  and  such  period  of  repayment  may  be  fixed  as  the 

said  executor  may  think  proper ;  but  any  sale  or  mortgage  under  this  Act 

shall  operate  only  on  the  estate  and  interest  of  the  testator.     Subject  to  any 

mortgage  which  may  be  created  under  the  provisions  of  this  section,  the 

person  entitled  to  the  equity  of  redemption   in   any  such  land  may   be 

registered  as  the  proprietor  thereof,  in  like  manner  as  any  mortgagor  under 

the  Real  Property  Act  is  now  entitled  to  be  registered. 

"Vl^^t  *****°  2.  The  provisions  of  this  Act  shall  apply  onljr  to  land  which  has  been 

or  which  may  hereafter  be  brought  under  the  operation  of  the  Real  Property 

Act. 

Aoto  to  be  3^  This  Act  and  the  said  Act,  and  every  Act  altering  or  amending  the 

together      samo,  shall  be  read  and  construed  together  as  one  Act. 

Short  title  4.  This  Act  may  be  cited  as  "  The  fieal  Property  Act,  No.  4»." 


B' 


HEAL    PEOPEETT    ACT,    1886— No.  5. 

►E  IT  ENACTED  by  His  Excellency  the  Governor  of  Tasmania,  by  and 
^        with  the  advice  and  consent  of  the  Legislative  Council  and  House 
of  Assembly,  in  Parliament  assembled,  as  follows  : — 

Short  title  1.  This  Act  may  be  cited  as  "  The  Eeal  Property  Act,  No.  6." 

inteipreu-  2-  In  this  Act,  unless  the  context  otherwise  determines — THE  PEIN- 

Soviet.  No.  OIPAL  ACT  means  the  Eeal   Property  Act,  and  includes    eveiy    Act 
le  *  amending  the  same  :  UNDEE  THE  ACT  meaus  under  the  Provisions  of 

the  Principal  Act. 
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Application  op  "  The  Settled  Jjajstd  Act  " 
To  Lakd  Held  xtndeb  the  Act. 

3.  In  tbe  application  of  "  The  Settled  Land  Act,  1884,'*  (herein  referred  AtmUcttion 
to  as  the  said  Act),  to  settled  land  held  under  the  Act,  the  following  pro-  no.  m©** 
visions  shall  have  effect : — (1)  The  registered  proprietor,  or  the  registered  ^»^^  Md 
proprietors,  if  more  than  one,  shall  be  deemed  to  oe  the  trustee  or  trustees  Propertj* 
of  the  settlement;  (2)  Where  under  the  provisions  of  the  said  Act  any '^^'^ 
power  or  authority  is  conferred  upon  a  tenant  for  life,  then  upon  the  written 
request  of  the  tenant  for  life,  and  upon  the  performance  by  the  tenant  for 
life  of  the  conditions  imposed  bv  the  said  Act  upon  the  exercise  of  such  a 
power  or  authority  by  a  tenant  for  life,  the  registered  proprietor  or  registered 
proprietors  shall  have  and  shall  and  may  exercise  that  power  or  authority ; 
(3)  Where  under  the  provisions  of  the  said  Act  any  instrument  is  to  be 
executed  by  a  tenant  for  life  in  order  to  the  exercise  of  any  such  power  or 
authority,  that  instrument  shall  be  executed  by  the  registered  proprietor  or 
registered  proprietors,  and  such  execution  shall  have  the  same  operation  as 
the  execution  of  such  an  instrument  by  a  tenant  for  life  is  declared  to 
have  under  the  said  Act ;  (4)  A  registered  proprietor  or  registered  pro- 
prietors executing  a  power  or  authority  in  accordance  with  the  provisions  of 
the  said  Act  upon  the  written  request  of  the  tenant  for  life,  or  with  the 
sanction  of  the  Court  if,  being  the  tenant  or  the  tenants  for  life,  he  is  him- 
self or  they  are  themselves  the  sole  trustee  or  trustees  of  the  settlement, 
shall  not  by  reason  thereof  incur  any  personal  liability  to  his  or  their  bene- 
ficiaries or  to  any  other  person,  and  no  such  registered  proprietor  or 
registered  proprietors  shall,  for  the  purpose  of  executing  any  such  power  or 
authority  or  complying  with  any  such  request,  be  bound  to  enter  into  any 
personal  covenant  or  contract ;  (5)  Where  under  the  provisions  of  the  said 
Act  it  is  provided  that  land  shall  be  conveyed  to  any  uses  or  trusts,  that 
expression  shall  be  taken  to  mean  that  the  land  shall  be  transferred  to 
trustees,  and  shall  be  held  by  them  as  trustees  upon  such  uses  or  trusts  ; 
(6)  Where  under  the  provisions  of  the  said  Act  it  is  provided  that  a  contract 
made  by  a  tenant  for  life  shall  be  binding  on  the  settled  land,  that 
expression  shall  be  taken  also  to  mean  that  the  contract  shall  be  binding  on 
the  registered  proprietor,  and  that  he  shall  be  bound  to  give  effect  thereto  in 
the  same  manner  as  if  he  had  made  it  himself,  subject,  however,  to  the 
provisions  of  the  said  Act ;  (7)  In  this  section  the  term  "  registered  pro- 
prietor *'  includes  any  person  possessed  of  or  entitled  to  any  charge  upon 
fand ;  (8)  The  term  "  deed  "  used  in  the  said  Act  shall  include  any  instru- 
ment executed  in  pursuance  of  the  provisions  of  the  Principal  Act. 

4*  Nothing  hereinbefore  contained  shall  be  taken  to  require  any  person  Fentnn 
dealing  with  a  registered  proprietor  of  land  held  under  the   Act  to  inquire  tt^Sered*^ 
whether  all  or  any  of  the  provisions  of  "  The  Settled  Land  Act,  1884,"  have  propnetor 
been  complied  with  in  respect  of  the  proposed  dealing.  toqiS?^"^^ 

Estates  Tail. 

5,  Where  any  limitation  which  would  heretofore  have  limited  to  any  Teoftnoies  in 
person,  an  estate  tail,  whether  legal  or  equitable,  in  any  land  under  the  Act,  ^^f**^^*" 
18  made  after  the  commencement  of  this  Act,  such  limitation  shall  be  deemed  simple' 
to  give  to  such  person  an  estate  in  fee-simple  (legal  or  equitable,  as  the  case 
may  be,)  in  such  land.     (V.  86-67.) 
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Where  rac  6«  Where  uoder  any  will  or  settlement  executed  before  the  commence- 

^tetare  ^^^^  ^^  ^^^8  Act  an  estate  for  life  in  any  such  land  is  given  to  any  person, 
giren  to  followcd  by  au  estate  for  life  in  remainder  to  any  child  of  such  person  and 
KiTd  iriu?  ultimately  or  immediately  by  an  estate  tail  in  remainder  to  any  grandchild 
*'**dchiid^  of  such  person,  such  person  and  the  child  of  such  person  may  together,  when 
pwent  ancf  such  child  attains  the  age  of  twenty-one  years,  bar  the  entail  and  dispose  of 
bi? the'^  the  estate  as  fully  and  effectually  as  if  the  estate  given  to  the  child  had  been 
enuii  M  if  instead  of  an  estate  for  life  an  estate  tail  similar  to  the  estate  tail  given  to 
taUwere^  ^ho  grandchild  ;  and  this  provision  shall  extend  to  equitable  as  well  as  to 
BJTJ^tothe  legal  estates.     (V.  85-68.) 

Tenant  in  7.  Subject  to  the   provisions  of  the  two  last  preceding  sections,  an 

the  Aot^*^  estate  tail  under  the  Act  shall  have  the  same  incidents  as  a  similar  estate 

d**^^'^h  th  ^°*^®^  ^^®  general  law,  and  the  proprietor  of  such  an  estate  shall  have  the 

eetateaa  Same  powcr  to  bar  the  estate  tail  and  create  an  estate  in  fee-simple  absolute 

astenant  m  *^  against  all  pcrsons  whose  estates  are  to  take  effect  after  the  determination 

tail  under  or  iu  defeasance  of  the  estate  tail  as  is  possessed  by  the  owner  of  a  corre- 

^e  general  gpQjKjjng  estate  tail  in  land  not  under  the  Act  by  virtue  of  the  Act  of 
Council  of  the  17th  Victorice,  No.  8. 

Transferee  8,  A  transfer  or  mortgage  in  the  ordinary  form  by  a  tenant  in  tail 

Sudi^^y*  under  the  Act  having  power  to  create  an  estate  in  fee-simple  shall  create 
be  registered  euch  estate  in  favour  of  a  transferee,  mortgagee,  or  transferee  under  the 
eeut"^hich  power  of  salc  in  the  mortgage,  and  a  transferee  from  a  tenant  in  tail,  or 
taifam*°  uudor  a  mortgage  from  a  tenant  in  tail,  or  a  mortgagee  after  foreclosure 
confer         shall  be  entitled  to  be  registered  and  receive  a  certificate  for  the  larger 

estate  which  the  tenant  in  tail  is  empowered  to  confer,  but  a  mortgage  under 

the  Act,  if  discharged,  shall  not  bar  the  entail. 

Crown  Gra.nt8. 

Registration  9.  The  registration  of  a  Crown  Grant  in  the  manner  prescribed  by   the 

GrantTtobe  Principal  Act  shall  be  deemed  and  taken  to  be  an  enrolment  of  record  of 

enrSmentof  ®^^^  grant,  and  it  shall  be  unnecessary  to  enrol  the  same  in  the  Supreme 

record         Court  of  Tasmania,  and  such  enrolment  by  registration  shall  relate  back  to 

the  date  of  the  grant,  and  either  part  of  such  grant  when  registered  under 

the  Act  shall  bo  a  suilicieut  evidence  of  a  duly  enrolled  grant  of  the  land 

therein  described  to  the  |)erBon  therein  named  on  the  day  of  the  date  thereof. 

(Mudgwai/  v.  Davy  and  Buick,  1  ;  ex  parte  Boivany  14 ;  Mangakahia  v.  2few 

Zealand  Timber  Company^  100 ;  Fitzgerald  v.  Archer^  101 ;  Fisher  v.  Qqffney^ 

102.     Z.  2, 30  ;  S.  214 ;  V.  66-59.) 

Crown  grant  XO-  The  effect  given  by  section  twenty-seven  of  the  Principal  Act  to  a 

decwwed**     Certificate  of  title  issued  in  the  name  of  a  deceased  person  shall  extend   to 
person         evcry  crown  grant  in  the  name  of  a  deceased  person  who  would  have  been 
entitled  thereto  if  living. 

Dealings  H.  TJpon  production  of  a  receipt  of  the  Treasurer  of  the  Colony  for  the 

Mastered     ^"^1  purchase  money  of  anv  land  sold  by  Her  Majesty  in  fee  together  with 

Fm  *^'  *f        *°  instrument  dealing  with  such  land  signed  by  the  purchaser,  the  Recorder 

Crown  grant  of  Titles  shall  endorse  upon  such  receipt  such  memorial  as  he  is  under  the 

Act  required  to  enter  in  the  Registei  Book  upon  the  registration  of  any 

dealing  of  a  like  nature  with  land  registered,  and  shall  sign  such  endorsement, 

and  shall  endorse  such  instrument  with  the  certificate  of  registration  under 

the  Act  required  on  the  registration  of  a  like  instrument  after  a  grant  haa 

beeji  registered,  and  so  on  from  time  to  time  with  respect  to  any  other 


Digitized  by  VjOOQIC 


TASMANIAN    EEAL    PEOPEETT     ACT— No.  5.  307 

dealings  before  the  registration  of  the  grant,  and  every  such  instrument 
shall  thereupon  be  held  to  be  duly  registered  under  the  Act.  The  Eecorder 
of  Titles  shall  file  such  receipt  and  instrument  in  the  olBRce,  and  upon  the 
registration  of  the  grant  of  the  land,  he  shall  enter  thereon  a  memorial  of 
every  dealing  endorsed  on  such  receipt,  and  issue  a  certificate  of  title  to  the 
then  transferee  of  the  land  (if  any)     (N.  99 ;  Z,4i6]  V.  66-57.) 

Title  by  Eitdoesement. 

12«  Upon  the  registration  of  any  memorandum  of  transfer  of  an  estate  On  tnmsfer 
of  freehold  in  any  land  in  Form  D.  of  the  Schedule  to  the  Principal  Act,  f^nd  com. 
comprising  the  whole  of  the  land  described  in  any  grant  or  certificate   of  p^»^  »» 
title,  it  shall  not  be  necessary  for  the  transferee  to  take  out  a  certificate  of  tiS^tl]  ^^ 
title  in  his  own  name,  but  he  may  receive  the  grant  or  certificate  of  title  of  ne'S'n^oT 
the  transferor,  or  in  the  case  of  a  sale  by  a  mortgagee  the  grant  or  certificate  t«ko  out  new 
of  title  of  the  mortgagor  with  a  memorial  of  the  transfer  in  each  case  buu^S^er 
endorsed  thereon  under  the  hand  and  seal  of  the  Kecorder  of  Titles,  and  ™»y  *>«  bj 
the  Eecorder  of  Titles  shall  not,  after  registering  any  such  transfer,  enter  a 
memorandum  cancelling  such  grant  or  certificate  of  title  as  required  by  the 
Principal  Act,  and  each  successive  transferee  (if  any)  of  the  whole  of  such 
land  may  at  his  option  take  out  u  certificate  of  title  in  his  own  name,  or  may 
receive  the  same  grant  or  certificate  of  title  upon  which  the  memorial  or 
memorials  of  any  previous  transfer  or  transfers  have  been  endorsed  as 
aforesaid,  but  the  Recorder  of  Titles  whenever,  in  his  opinion,  any  grant  or 
certificate  of  title  shall  be  incapable  of  containing  with  convenience  any 
further  endorsements,  may  compel  the  last  transferee  to  receive  a  certificate 
of  title  in  his  own  name.     (N.  73-1  ;  Z.  77  ;  V.  85-51.) 

13.  "When  portion  only  of  the  land  comprised  in  a  grant  or  certificate  Grant,  &c., 
of  title  has  been  transferred,  the  transferor  may  have  the  grant  or  certificate  ^tJroed  if 
of  title  returned  to  him  with  the  memorial  or  memorials  of  such  transfer  or  poy^**"  ^^^J 
transfers  as  may  have  been  registered  endorsed  thereon,  and  the  Eecorder  transferred 
of  Titles  may  also  endorse  thereon  a  memorandum  under  his  hand  showing 

the  portion  of  the  land  comprised  therein  of  which  the  transferor  remains 
registered  proprietor.  Provided  always  that  the  Eecorder  of  Titles  maj 
refuse  to  re-issue  such  grant  or  certificate  if  he  shall  be  of  opinion  that  it 
is  inadvisable  so  to  do. 

14.  Nothing  in  the  last  foregoing  section  contained  shall  be  deemed  to  Balance  cer. 
preclude  the  Eecorder  of  Titles  from  issuing  a  balance  certificate  of  title  *  ***^' 
under  section  forty-five  of  the  Principal  Act  whenever  required  thereto  by 

the  transferor.     (Q.  61-50.) 

Tenakct  in  Common. 

15.  In  all  cases  where  two  -or  more  persons  are  entitled  as  tenants  in  Each  tenant 
common  to  undivided  shares  of  or  in  any  land,  such  persons  may,  receive  ^JJ^®"^ 
one  certificate  for  the  entirety  or  separate  certificates  for  the  undivided  distinct  cer. 
Bharei.     (Slack  v.  Downton,  11.     N.  86 ;  Z.  62  ;  V.  66-44.)  ^^^^  ^^ 

Tenancy  in  Eemaindee,  &c. 

16.  Subject  to  the  provisions  of  this  Act  and  of  "  The  Settled  Land  man,  &c.. 
Act,  1884,"  the  proprietor  of  an  estate  of  freehold  in  remainder  or  reversion  JJJai^^® 
in  land  in  respect  oi  which  a  certificate  of  title  has  been  issued  for  a  life  certificate  of 
estate  therein  may  have  his  estate  in  remainder  or  reversion,  as  the  case  may  iheL  ^tes 
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be,  registered  on  Buch  certificate  of  title  in  the  manner  provided  by  tbe 
eigbty-ninth  section  of  the  Principal  Act,  or  may  receive  a  separate  certifi- 
cate of  title  for  such  estate  which  shall  refer  to  the  certificate  of  title  for  tbe 
particular  estate,  proyided  that  where  such  proprietor  has  become  entitled 
pursuant  to  a  memorandum  of  transfer  it  shall  not  be  necessary  for  tbe 
Kecorder  of  Titles  to  refer  the  title  of  such  proprietor  to  the  Lands  Titles 
Commissioners. 

TbAITSFSB  AKD  MOBTaAGE. 

Trauferand  17,  Whenever  it  is  desired  that  a  mortgage  shall  be  registered  by  the 
mortgage  tp^ngferee  of  land  under  the  Act  contemporaneously  with  registration  of 
the  transfer,  it  shall  be  lawful  to  insert  in  the  transfer  words  showing  that 
it  is  made  subject  to  a  mortgage  of  even  date  therewith  and  intended  to  be 
registered  contemporaneously  with  the  registration  thereof,  and  the  transfer 
shall  give  the  particulars  of  such  mortgage.  In  such  mortgage  the  mort- 
gagor shall  be  described  as  "registered  proprietor,  or  entitled  to  be 
registered  proprietor,"  and  may,  for  a  description  of  the  land  intended  to  be 
affected,  refer  to  the  transferor's  grant  or  certificate  of  title,  and  the 
Eecorder  of  Titles  shall  thereupon  register  such  transfer  and  mortgage,  and 
thereupon  the  mortgage  shall  oe  as  valid  and  effectual  to  all  intents  and 
purposes  as  if  the  transferee  had  been  actually  registered  proprietor  at  the 
date  of  the  execution  of  such  mortgage.  {(Momlei/  v.  Mrehrace^  21  ; 
Bume  V.  Stewart^  28  ;  Beg,  v.  Tideman,  99  ;  Boss  v.  McNeill,  118 ;  Manning 
V.  Orossman,  127.) 

TBANSMIBBIOUfS. 

ApfOications  18.  In  addition  to  the  persons  empowered  by  the  eightieth  section  of 

teredbT*  *^®  Principal  Act  to  apply  to  be  registered  as  proprietors  by  transmission 
transmission  on  the  death  of  a  deceased  registered  proprietor,  it  shall  be  lawful  for  any 
person  having  a  power  of  disposition  over  an  estate  of  freehold  in  any  land 
oelonging  to  a  deceased  registered  proprietor  to  make  the  application.  And 
every  such  application  shall  be  proceeded  with  in  the  manner  indicated  by 
the  said  eightieth  and  the  eighty-first  sections  of  the  same  Act.  Provided, 
that  in  any  application  to  be  registered  proprietor  by  transmission,  whether 
under  this  section  or  the  said  eightieth  section,  the  Lands  Titles  Commis- 
sioners may,  if  so  advised  by  their  solicitor,  dispense  with  the  publication  of 
all  or  any  of  the  notices  directed  to  be  published  by  the  said  eighty-first 
section,  and  the  Eecorder  of  Titles  shall,  unless  he  shall  have  received  a 
caveat  forbidding  him  so  to  do,  register  the  applicant,  or  such  person  as  he 
or  the  person  applying  in  his  behalf  may  by  any  writing  under  his  hand 
appoint,  as  proprietor  at  the  expiration  ot  such  time,  not  being  more  thaji 
one  month,  as  the  said  Commissioners  shall  direct ;  and  the  said  Commis- 
sioners may  direct  any  caveat  to  be  entered  by  the  Eecorder  of  Titles  for 
the  protection  of  the  interests  of  such  other  persons  (if  any)  as  may  appear 
to  the  Solicitor  to  the  Lands  Titles  Commissioners  to  be  interested  in  such 
land. 

Begistration  19,  TJpoD  the  registration  of  any  person  claiming  any  estate  of  freehold 
Sonbj*^!"  ^  the  land  of  a  deceased  proprietor,  it  shall  not  be  necessary  for  such  first- 
dorsement  mentioned  person  to  take  out  a  certificate  of  title  in  his  own  name,  where 
the  transmission  is  of  the  whole  of  the  land  comprised  in  the  grant  or 
certificate  of  title  surrendered  and  for  the  whole  of  the  estate  of  the 
deceased  registered  proprietor,  but  he  may  receive  the  grant  or  certificate 
of  such  registered  proprietor  with  a  memorial  of  the  transmission  endorsed 
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tbereoD,  provided  that  the  Becorder  of  Titles,  whenever  in  his  opinion  any 
grant  or  certificate  of  title  shall  he  incapahle  of  containing  with  conveni- 
ence any  further  endorsements,  may  compel  the  last  proprietor  applying  for 
registration  to  receive  a  certificate  of  title  in  his  own  name.  {Fannan  v. 
Pannan,  18.    N.  78-8 ;  Z.  115  ;  Q.  77-31 ;  S.  19;  V.  86-60.) 

Impebfect  Title. 

20.  Notwithstanding  anything  to  the  contrary  in  the  Principal  Act  Additional 
contained,  the  Lands  Titles  Commissioners  may,  after  the  publication  of  SS?^  w»- 
such  advertisements  as  they  may  deem  fit,  direct  the  Recorder  of  Titles  to  p*rf»ct  '»*!• 
bring  anj  land  under  the  Act,  or  may  recommend  the  issue  of  a  grant,  upon 
the  applicant  proprietor  contributing  to  the  Assurance  Fund  in  augmenta- 
tion thereof  such  an  additional  sum  of  money  as  the  Commissioners  shall 
certify  under  the  hand  of  their  chairman  to  be  in  their  judgment  a  sufficient 
indemnity  by  reason  of  the  non-production  of  any  document  afEecting  the 
title,  or  of  the  imperfect  nature  of  the  evidence  of  title,  or  against  any 
uncertain  or  doubtful  claim  or  demand  arising  upon  the  title.     (V.  66-32.) 

Caveats. 

21*  In  cases  where  applications  of  persons  claiming  to  be  entitled  to  CsTest  may 
grants  from  the  Crown  or  any  lands  in  equity  and  good  conscience  shall  J|JiSjf^ 
have  been  received  by  the  Eecorder  of  Titles,  any  person  having  or  claiming  r^p^rt  tut 
an  J  interest  in  any  such  land  mav,  within  such  time,  not  being  less  than  eSSued'to 
thirty  days,  by  any  direction  of  the  Lands  Titles  Commissioners  for  that  fJStrilndi 
purpose  limited,  lodge  a  caveat  with  the  Recorder  of  Titles,  in  the  Form  A.  gcwdoon- 
in  tne  Schedule  hereto  forbidding  him  to  report  to  the  Governor  that  the  ^^^ 
applicant  is  entitled  in  equity  and  good  conscience  to  a  grant  of  the  said 
land ;  and  every  such  caveat  shall  particularise  the  estate,  interest,  lien,  or 
charge  claimed  by  the  person  lodging  the  same,  and  the  provisions  of 
sections  twenty-three,  twenty-four,  and   one  hundred  and  thirty  of  the 
Principal  Act  relating  to  caveats  forbidding  the  bringing  of  land  under  the 
Act  shall,  mutatis  mutandis^  ^Ppl^  ^i^^  respect  to  a  caveat  under  this  section.  Supreme 
The  Supreme  Court  of  Tasmania  in  its  claims  to  grants  of  land  jurisdiction  deddV** 
shall  be  a  court  of  competent  jurisdiction  to  decide  between  the  applicant  ^•▼©•t^ 
and  the  caveator  in  all  cases  where  caveats  shall  have  been  entered  under  seviot. 
the  provisions  of  The  Real  Property  Act,  No.  2,  or  this  Act.     {Ex  parte  ^^'  ^ 
Mcintosh,  6U.) 

22.  It  shall  be  lawful  for  the  judgment  creditor  of  any  person  holding  P*TJ5*^V 
land  under  the  Act  to  enter  a  caveat  in  the  manner  prescribed  by  section  judmLt  ^ 
eighty-two  of  the  Principal  Act,  and  the  practice,  procedure,  and  mode  of  editor 
dealing  with  such  caveat  snail  in  all  respects  be  the  same  as  if  such  judgment 
creditor  claimed  an  estate  or  interest  in  such  person's  land  within  the  mean- 
ing of  that  section  ;  and  the  Court  or  a  Judge,  in  deciding  on  the  validity 

or  otherwise  of  such  caveat,  shall  be  guided  by  the  ordinary  rules  of  law 
and  equity  as  to  upholding  or  setting  aside  a  judgment. 

Subbendebs  to  the  Queek. 

23.  Land  held  under  the  Act  shall  be  surrendered  to  Her  Majesty  the  How  lacd 
Queen  by  the  form  of  transfer  prescribed  by  the  Principal  Act ;  and  the  S^JYu^* 
Recorder  of  Titles  shall  register  the  same  m  the  usual  way ;   and  such  rend^  to 
regiBtration  shall  be  deemed  and  taken  to  be  an  enrolment  of  record  of  such  ^*  ^^*^ 
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transfer,  and  the  Register  Book  witb  the  registration  memorial  of  such 
transfer  endorsed  thereon  and  signed  by  the  Becorder  of  Titles  shall  be 
sufficient  evidence  of  a  duly  enrolled  surrender  to  Her  said  Majesty  of  the 
land  described  in  the  folium  whereon  such  memorial  is  endorsed. 

EXTEITSIO^S. 

Extension  of         24.  Auj  mortgage,  encumbrance,  or  lease  may  be  extended  at  any 
mortgaget,    ^^^  ^^  endorsing  thereon  the  word  "  extended,"  which  endorsement  shall 

be  signed  by  the  respective  parties  to  such  mortgage,  encumbrance,  or  lease, 

or  their  transferees  and  attested. 

^^^^Sf  ^^*  ®*^^^  endorsement  shall,  when  registered,  have  the  effect  of  an 

of'extenno^  extension  for  one  year  of  the  term  limited  by  the  mortgage,  encumbrance 

or  lease,  or  by  any  previous  extension,  subject  to  the  same  terms  and 

conditions,  but  words  may  be  added  extending  the  term  for  any  other 

period  or  varying  and  altering  the  said  terms  and  conditions;  and  every 

such  extension  shall  have  the  same  effect  as  if  expressed  in  the  original 

instrument,  and  the  Becorder  of  Titles  shall,  upon  production  thereof  to 

fe^not^  him,  enter  a  memorial  of  such  extension  on  the  original  certificate  and  on 

bind  nan-     the  ori^ual  instrument  filed  in  his  office :  Provided  that  no  extension  of  a 

JJJJJJ^^  lease  of  land  mortgaged  or  encumbered  shall  be  binding  upon  the  mortgagee 

or  •ncom-     or  eucumbraucee  unless  he  shall  have  consented  thereto  in  writing :  Provided 

brmncees      ^^  ^^^  j^^  oxteusiou   of  the  first  mortgage  of  land  subject  to  other 

Ei^Bonoa     mortgage  or  mortgages  where  the  terms  or  conditions  of  such  first  mortgage 

cige  noTto^  ftre  varied  or  altered  shall  be  binding  upon  the  other  mortgagee  or  mort- 

rtoSSa  8*S®®^»  1111I0B8  such  other  mortgagee  or  mortgagees  shall  have  consented 

SdtSSfoSn-  thereto  in  writing.     (S.  154.) 

•*°*  Easements. 

Extension  of  26,  Whenever  any  certificate  of  title,  or  any  duplicate  thereof,  either 
vkt.^o!i6  alreadv  registered  or  issued,  or  hereafter  to  be  registered  or  issued,  under 
any  oi  the  provisions  or  otherwise  under  the  operation  of  the  Principal  Act 
shall  contain  any  statement  to  the  effect  that  the  person  named  in  the 
certificate  is  entitled  to  any  easement  therein  specified,  such  statement  shall 
be  received  in  all  courts  of  law  ^nd  equity  as  conclusi?e  evidence  that  he  is 
so  entitled. 

Creation  of  27.  Whenever  any  transfer  or  any  such  certificate  of  title  as  aforesaid 

right-of-way  ^i^^jj  contain  the  words  "  Together  with  a  right  of  carriage  way  over 
,**  (specifying  or  describing  the  road  or  roads  over  which  the 
easement  is  created,  and  referring  to  a  diagram  endorsed  whereon  such 
road  or  roads  is  or  are  distinguished  by  a  green  line),  such  words  shall  have 
the  same  effect  and  shall  be  construed  as  if  there  had  been  inserted  in  such 
transfer  or  certificate  the  words  contained  in  the  Schedule  hereto  and 
marked  B.     (Jones  v.  Fark,  81.     S.  81.) 

Beferenoe  to         28.  Form  C.  of  the  Schedule  to  the  Principal  Act  shall  be  deemed  to 
orm  o  oer-  ^^^^^  ^  ^^^  setting  forth  of  the  easements  mentioned  in  this  Act. 


Witnesses. 

Attestation  29-  Instruments  executed  pursuant  to  the  provisions  of  the  Principal 

Siettto^"     Act,  if  attested  by  one  witness,  shall  be  held  to  be  duly  attested,  and  such 

witness  may  be : — Within  the  limits  of  Tasmania — ^The  Recorder  of  Titles 

or  a  Justice  of  the  Peace,  Notary  Public,  solicitor  of  the  Supreme  Court, 

duly  certificated  conveyancer,  clerk  to  a  solicitor  or  conveyancer.  Commissioner 
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for  taking  AfSdavits,  Town  Clerk,  Council  Clerk,  bank  manager,  or  secretary 
or  manager  of  Building  Society.  Without  the  limits  of  Tasmania — Either 
a  Notary  Public  or  Commissioner  for  taking  Affidavits,  or  else  the  M^or  or 
other  chief  officer  of  any  city  or  municipal  corporation  within  the  United 
Bangdom  of  Great  Britain  and  Ireland,  or  the  officer  administering  the 
Goyernment  of,  or  the  judge  of  any  court  of  record  in,  any  British  possession, 
or  the  British  Consular  Officer  (which  expression  shall  include  Consul- 
General,  Consul,  and  Yice-Consul,  and  any  person  for  the  time  being 
discharging  the  duties  of  Consul- General,  Consul,  or  Vice-Consul),  at  any 
foreign  place.  Such  witness,  whether  within  or  without  the  limits  of  proof  of 
Tasmania,  may  also  be  any  other  person,  but  in  such  case  he  shall  appear  nBn**^^ 
before  one  of  the  officers  or  persons  aforesaid,  who,  after  making  due 
enquiries  of  such  witness,  shall  endorse  upon  the  instrument  a  certificate  in 
the  Form  C.  in  the  Schedule  hereto,  and  such  certificate  shall  be  deemed  Schedule 
sufficient  proof  of  thefdue  execution  of  such  instrument.  (Re  O'Brien^  34'; 
Aubrey  Y.  Scott,  79.  N.  94;  Z.  160;  Q.  61-11-2,  115,77-6;  V.  66-115, 
85-71.) 

COBPOBATIONS,     &C. 

30.  It  shall  be  lawful  for  a  corporation  aggregate  to  appoint  by  Corpora- 
writing,  under  the  common  seal  of  such  corporation,  any  person  on  their  »p|^iS*per. 
behalf  to  sign  the  certificate  or  correctness  for  the  purposes  of  "  The  Beal  ■<>«»  *g  8»p» 
Property  Act'*  prescribed  by  section  one  hundred  and  seven  thereof;  and  if  ^rrwSnMs^ 
any  such  person  shall  falsely  or  negligently  so  certify  he  shall  incur  therefor  ^^^}J^* 

a  penalty  not  exceeding  fifty  pounds  :  Provided  always,  that  such  penalty 
shall  not  prevent  the  person  who  may  have  sustained  any  damage  or 
loss  in  consequence  of  error  or  mistake  in  any  such  certified  instrument 
or  any  duplicate  thereof  from  recovering  damages  against  the  corporation  on 
whose  behalf  the  same  shall  have  been  certified. 

31.  Upon  the  winding  up  of  any  company  incorporated  under  the  Liquidator 
provisions  of  "  The  Companies  Act,  1869,"  the  liquidators  shall  be  entitled  fnoorpowSed 
to  be  registered  as  proprietors  in  respect  of  any  land,  estate,  or  interest  of  ^^^"^  ^z 
which   the  company  was  registered   proprietor   under  the   Act,   and  thoma/be*'* 
Recorder  of  Titles,  upon  the  receipt  of  a  copy  of  the  appointment  of  such  proprietor  of 
liquidators,  if  appointed  by  the  Supreme  Court  of  Tasmania,  accompanied  Undsof 
by  an  application  in  writing  under  their  hands  to  be  so  registered  in  respect  ®*'°*p*"J' 
of  such  land,  estate,  or  interest  of  such  company,  shall  enter  in  the  Kegister 

Book  upon  the  folium  constituted  by  the  grant  or  certificate  of  title  of  such 
laud,  a  memorial  notifying  the  appointment  of  such  liquidators,  and-  upon 
such  entry  being  made  such  liquidators  shall  be  deemed  and  taken  to  be  the 
registered  proprietors  of  the  estate  or  interest  of  such  company  in  such 
land,  and  shall  hold  the  same  subject  to  the  equities  upon  and  subject  to 
which  the  company  held  the  same ;  but  for  the  purposes  of  any  dealings 
therewith  under  the  Act,  such  liquidators  shall  be  deemed  to  be  absolute 
proprietors  thereof:  Provided  always,  that  in  the  case  of  a  voluntary 
winding  up  the  said  application  shall  be  supported  by  such  evidence  of  the 
said  appointment  having  been  legally  made  as  the  Recorder  of  Titles  may 
deem  necessary. 

MiSCSLLAKEOUS. 

32.  Any  lease  or  sub-lease  produced  for  registration  under  the  Principal  Lwwet,  4o., 
Act  may  be  in  tripUcate.    (Q.  77-16;  7.86-2,)  Spii^ 
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Certain  in.  33.  Notwithstanding  anything  to  the  contrary  contained  in  the  Principal 

need*^tb«  ^^^*  *^®  following  instruments,  from  and  after  the  commencement  of  this 
in  duplicate  Act,  shall  not  be  required  to  be  in  duplicate  :  Transfers  other  than  transfers 
of  easements  in  gross.  Surrenders  of  leases,  except  in  cases  where  the  lease 
shall  haye  been  registered  in  triplicate  under  toe  provisions  of  this  Act. 
Discharges  of  mortgages  and  encumbrances.  Froviaed  that  if  in  any  case 
any  such  surrender  or  discharge,  as  the  case  may  be,  shall  be  partial  only,  it 
shall  not  be  lawful  to  endorse  the  same  on  the  lease  or  memorandum  of 
mortgage  or  encumbrance,  but  every  such  surrender  or  discharge,  as  the  case 
may  be,  shall  be  by  an  instrument  in  the  Form  D  and  E  in  the  Schedule 
hereto  respectively,  and  the  Recorder  of  Titles  shall,  on  the  production 
thereof,  deal  with  any  such  surrender  or  discharge  in  all  respects  as  if  the 
same  had  been  carried  out  by  endorsement  on  the  lease,  mortgage  or  encum- 
brance, as  the  case  may  be.     (Z.  88 ;  S.  108  ;  V.  85-11.) 

J>^<?®'*>-         34.  It  shall  be  lawful  for  a  duly  certificated  conveyancer  to  do  and  perform 

veyanoera     any  of  the  acts  which,  under  the  Principal  Act  or  this  Act,  it  is  competent  for 

a  solicitor  to  do  and  perform,  and  every  such  conveyancer  shall  be  liable  to 

incur  penalties  under  the  Principal  Act  in  the  same  manner  in  every  respect 

as  solicitors  are  now  liable  to  incur  the  same  thereunder. 

Fee  on  cer-  35,  Where,  Under  the  provisions  of  this  Act,  any  person,  instead  of 

tifl^te  of     tj^tiQg  Qut  j^  certificate  of  title  in  his  own  name,  shall  receive  the  grant  or 

certificate  with  a  memorial  of  the  transfer  or  transmission  endorsed  thereon, 

every  such  person  shall  pay  the  fee  for  a  new  certificate  specified  in  the 

NoTi?'        Schedule  to  the  "I^eal  Property  Act,  No.  3,"  as  if  he  had  taken  out  a 

certificate  of  title  in  his  own  name. 

Ai^dment  QQ^  All  the  words  after  the  word  "  marriage "  in  the  tenth  line  of 

26  vict.^^  ^^  section  seventy-eight  of  the  "  Eeal  Property  Act "  shall  be  and  the  same 


No.  16 


are  hereby  expunged  from  and  after  the  commencement  of  this  Act. 


fiepeai  37.  So  much  of  scctiou  87  of  the  Heal  Property  Act  as  provides  that 

tenants  in  common  shall  be  bound  to  receive  distinct  certificates  of  title, 
sections  96,  97,  and  98  of  the  same  Act,  so  much  of  section  4  of  the  "  Real 
Property  Act,  No.  2,"  as  provides  that  no  application  under  that  section 
from  a  married  woman  shall  be  received  unless  her  husband  shall  consent  in 
such  application,  section  9  of  the  last  mentioned  Act,  and  so  much  of  section 
53  of  tne  **  Waste  Lands  Act"  as  provides  that  Crown  grants  shall  be  enrolled 
and  recorded  in  the  Supreme  Court  of  Tasmania,  so  far  as  the  same  section 
affects  land  to  be  dealt  with  under  the  Act,  shall  be  and  the  same  are  hereby 
repealed. 

Acta  to  be  38.  "  The  Eoal  Property  Act,"  and  everv  Act  altering  or  amending  the 

tether       same,  save  so  far  as  the  same  may  be  altered  or  amended  by  this  Act,  and 
this  Act,  shall  be  read  and  construed  together  as  one  Act. 


SCHEDULE. 
A. 

Caveat  forbidding  report  to  Governor  that  applicant  entitled  to  grant. 

Take  notice  that  I,  ,  of  ,  claiming  estate  or  interest 

[here  state  the  nature  of  the  estate,  ^c,,  claimed^  and  the  ground  on  which  tueh 
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claim  is  founded"]  in  land  described  as  [here  state  particulars  of  description 
from  declaration  of  applicant"],  in  notice  dated  the  day  of 

18  ,  advertising  the  same  as  land  in  respect  of  which  a  grant  will  be 
issued,  do  hereby  forbid  you  to  report  to  the  Governor  that  the  applicant  is 
entitled  in  equity  and  good  conscience  to  a  grant  of  the  said  land.  And  1 
hereby  appoint  as  the  place  at  which  notices  relating  hereto  may  be 

served.     Dated  this  day  of  ,  18       .    To  the  Recorder  of 

Titles  of  the  Colony  of  Tasmania. 

B. 
Creation  of  Bight  of  Carriage-way  in  a  tranrfer  of  freehold  land. 

ToGETHEB  with  f uU  and  free  right  and  liberty  to  and  for  the  transferee 
hereunder,  and  to  and  for  the  registered  proprietor  or  proprietors  for  the 
time  being  of  the  land  hereby  transferred,  or  any  part  thereof,  and  his,  her, 
and  their  tenants,  servants,  agents,  workmen,  and  visitors  to  go,  pass,  and 
repass  at  all  times  hereafter  and  for  all  purposes,  and  either  with  or  without 
horses  or  other  animals,  carts  or  other  carriages,  into  and  out  of  and  from 
the  said  land,  or  any  part  thereof,  through,  over,  and  along  the  road  or  way, 
or  several  roads  or  ways,  delineated  and  distinguished  by  a  green  line  on  the 
said  diagram. 

C. 

Certificate  of  Becorder  of  Titles,  ^c,  taking  declaration  of  attesting  witness, 

Appeabeb  before  me  at  the  day  of  one  thousand 

eight  hundred  and  CD.,  the  attesting  witness  to  this  instrument, 

and  declared  that  he  personally  knew  A.B.,  the  person  signing  the  same, 
and  whose  signature  the  said  C.D.  attested,  and  that  the  name  purporting 
to  be  the  signature  of  the  said  A.B.  is  his  own  handwriting,  and  that  he 
freely  and  voluntarily  signed  such  instrument. 

D. 
Partial  Surrender  of  Lease, 

I,  A.B.  of  being  registered  as  the  proprietor  of  lease  No. 

liaving  received  this  day  of  18    ,  the  sum  of  hereby 

surrender  the  said  lease  so  far  as  the  same  relates  to  all  that  piece  of  land 
situated,  &c.  containing,  &c.  [here  describe  land  affected  at  lengthy  or 

bjf  reference  to  plan  endorsed].     Witness —  Lessee.     Accepted — 

liessor. 

E. 

Partial  Discharge  of  Mortgage, 

I,  A.B.  of  being  registered  as  the  proprietor  of  mortgage 

No.  from  to  have  received  this  day  of 

18  ,  the  sum  of  in  full  satisfaction  and  discharge  of  the  said  mortgage, 
so  far  as  the  same  relates  to  all  that  piece  of  land  situated,  ^.,  containing, 
Ac,  [here  describe  land  affected  at  length,  or  by  reference  to  plan  endorsed] 

Witness- 
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1866. 
VICTORIA. 


THE  LAND  TRANSFER  ACT 


NO.   1. 


Note. — The  numbers  follcyming  any  case  quoted  at  the  end  of  a  section  roill  be  found  to 
correspond  with  the  same  number  in  the  Digest.  The  letters  T.  (Tasmania)  ; 
Q.  (Queensland) ;  Z.  (New  Zealand);  N.  (A^^  South  Wales);  S.  (Sauth 
Australia),  followed  by  a  number  or  numbers,  refer  to  the  respective  Land  Transfer 
Acts  of  the  Colonies  above-named,  and  to  the  number  of  the  section  of  such  Act 
where  there  is  only  one  Act,  or  to  the  year  and  section  of  Acts  where  the  original 
is  followed  by  a  further  Act  or  Acts,  and  all  notes  to  sections  will  be  found  in 
italics  or  other  distinguishing  type. 


Preamble  TTTHEREA8  it  is  expedient  to  give  certainty  to  the  title 
VV  to  estates  in  land  and  to  facilitate  the  proof  thereof 
and  also  to  render  dealings  with  land  more  simple  and  less 
expensive :  Be  it  therefore  enacted  by  the  Queen's  Most 
Excellent  Majesty  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Legislative  Assembly  of  Victoria 
in  this  present  Parliament  assembled  and  by  the  authority  of 
the  same  as  follows  : — 

Short  title  1.  This  Act  may  be  cited  for  all  purposes  as  the  **  Transfer  of  Land 

^li^Sent   Statute  "  and  shall  commence  and  take  effect  on  and  after  the  first  day  of 
the  second  month  next  after  the  passing  hereof. 

Repeal  of  2,  The  several  Acts  mentioned  in  the  First  »J>chedule  hereto  shall  be 

existiugActa  ^^^  ^|^^  same  are  hereby  repealed  to  the  extent  mentioned  in  such  Schedule 
scT^ai  ^"*  ^'^  leases  and  mortgages  made  under  the  "  Eeal  Property  Act  "  shall 
have  and  be  of  the  same  force  and  effect  and  shall  confer  the  same  estates 
rights  and  powers  and  the  covenants  contained  or  implied  therein  respec- 
tively may  be  proceeded  upon  and  enforced  in  the  same  manner  as  if  this 
Act  had  not  been  passed  and  all  offences  committed  and  penalties  incurred 
under  any  of  the  said  Acts  may  be  punished  and  recovered  and  all  rights 
which  have  accrued  thereunder  may  be  enforced  and  all  applications  actions 
suits  proceedings  special  commissions  to  take  acknowledgments  instruments 
registrations  and  other  acts  matters  and  things  made  commenced  pending 
issued  signed  entered  or  done  thereunder  before  the  commencement 
of  this  Act  may  be  proceeded  with  prosecuted  completed  and  acted  on  in 


Saying  of 
existing 
rights,  &e. 
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the  same  manner  and  shall  be  as  good  valid  and  effectual  to  all  intents  and 
purposes  whatsoever  as  if  this  Act  had  not  been  passed  and  every  Registrar 
and  Assistant  Registrar  of  Titles  under  this  Act  shall  have  and  may  exercise 
such  powers  concerning  land  under  the  "  Real  Property  Act  **  or  leases 
thereof  or  mortgages  thereon  already  made  or  created  and  may  make  such 
memoranda  entries  and  registrations  and  do  such  other  acts  matters  and 
things  relating  thereto  respectively  as  the  Registrar- General  would  have 
had  or  could  have  exercised  made  or  done  if  this  Act  had  not  been  passed 
and  all  land  under  the  "  Real  Property  Act "  and  all  leases  thereof  and 
mortgages  and  charges  thereon  shall  hereafter  be  transferred  made  created 
disposed  of  and  dealt  with  under  the  provisions  of  this  Act  in  the  same 
manner  as  if  the  same  land  had  been  originally  brought  under  the  operation 
hereof.  Every  certificate  registration  entry  memorandum  and  other  act 
matter  and  thing  issued  made  entered  signed  or  done  under  the  said  Act  by 
any  Assistant  Registrar-General  acting  under  an  appointment  made  or 
purporting  to  be  made  under  the  provisions  of  such  Act  shall  be  and  the 
same  is  hereby  declared  to  be  as  good  valid  and  effectual  to  all  intents  and 
purposes  whatsoever  as  if  the  same  respectively  had  been  issued  made 
entered  signed  or  done  by  the  Registrar-General.  (N.  1 ;  Z.  224 ;  Q.  61-1 ; 
S.  18,  5  ;  T.  63-11,  86-38,  74-33.) 

3.  All  laws  statutes  Acts  and  rules  whatsoever  so  far  as  inconsistent  Laws  incon- 
with  this  Act  shall  not  apply  or  be  deemed  to  apply  to  land  whether  freehold  Jo  ™iy  to 
or  leasehold  which  shall  be  under  the  operation  of  this  Act.  (N.  3 ;  Q.  i»nd  under 
61-3,  85-1 ;  S.  3  ;  T.  62-3,  74- 3.)  '*"'^°* 

4.  In  the  construction  of  this  Act  except  where  the  subject  or  context  interpret*, 
or  the  other  provisions  hereof  require  a  different  construction: — The  word  ^"^°*^""® 
LAND  shall  include  messuages  tenements  and  hereditaments  corporeal  or 
incorporeal  and  in    every  certificate  of   title  transfer  and  lease  issued 

or  made  under  this  Act  such  word  shall  also  include  all  easements 
and  appurtenances  appertaining  to  the  land  therein  described  or  re- 
puted to  be  part  thereof  or  appurtenant  thereto.  (N.  3 ;  Z.  2 ;  Q.  61-3 ; 
S.  3;  T.  62-3.)  The  word  PROPRIETOR  shall  mean  the  owner  whether 
in  possession  remainder  reversion  or  otherwise  of  land  or  of  a  lease  mort- 
gage or  charge  whose  name  appears  or  is  entered  as  the  proprietor  thereof 
in  the  Register  Book  and  sucn  word  shall  also  include  the  donee  of  a  power 
to  appoint  or  dispose  of  the  same.  The  word  GRANT  shall  mean  the 
grant  by  Her  Majesty  of  land  whether  in  fee  or  for  years  and  shall  include 
a  lease  for  years  by  the  Board  of  Land  and  Works  granted  under  the 
authority  of  the  "  Amending  Land  Act  1865."  (N.  3  ;  Q.  61-3  ;  S.  98 ;  T. 
62-3.)  The  word  ANNUITY  shall  mean  a  sum  of  money  payable  periodi- 
cally and  charged  on  land  under  the  operation  of  this  Act  by  an  instrument 
hereunder  The  word  CHARGE  shall  mean  the  instrument  creating  and 
charging  an  annuity.  The  word  ANNUITANT  shall  mean  the  proprietor 
of  an  annuity  or  charge.  The  word  GRANTOR  shall  mean  the  proprietor 
of  land  charged  with  the  payment  of  an  annuity.  The  word  ENCUM- 
BRANCES shall  include  all  prior  estates  interests  rights  claims  and 
demands  which  can  or  may  be  had  made  or  set  up  in  to  upon  or  in  respect 
of  the  land.  {JEa:  parte  Fenninqton,  64 ;  re  E'ergmson,  128.  N.  3  ;  Q.  61-3 ; 
S.  3 ;  T.  62-3.)  The  word  INSTRUMENT  shall  include  a  transfer  lease 
mortgage  charge  and  creation  of  an  easement.  (Outhbertson  v.  Swantii  144. 
N.  3 ;  S.  3  ;  T.  62-3.)  The  word  ADDIIION  shall  mean  the  description 
as  to  residence  profession  trade  or  occupation  of  any  person.    The  word 
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EN^DOBSED  sball  include  anything  written  npon  or  in  the  margin  or  at  the 
foot  of  any  document.  The  word  SETTLEMENT  shall  mean  any  document 
under  or  by  virtue  of  which  any  land  shall  be  so  limited  as  to  create  partial 
or  limited  estates  or  interests.  {Manning  v.  CrossTnan^  127.)  The  word 
TSANSMISSION  shall  mean  the  acquirement  of  the  ownership  of  freehold 
land  under  the  will  or  any  writing  in  the  nature  of  a  will  of  the  proprietor 
or  under  any  settlement.  The  word  PEESON  shall  include  a  corporation 
whether  aggregate  or  sole.  (N.  3 ;  T.  62-3 ;  Q.  61-3 ;  S.  3.)  The  word  XDDaE 
shall  mean  a  Judge  of  the  Supreme  Court  of  Victoria.  The  expression 
EXAMINER  OF  TITLES  shall  mean  one  of  the  Examiners  hereby 
appointed  and  any  other  person  being  a  barrister-at-law  or  an  attorney  or 
solicitor  who  shall  hereafter  be  appointed  as  such  Examiner  under  this  Act. 
The  word  SHERIFF  shall  include  the  SherilE  of  Victoria  so  far  as  concerns 
land  within  his  bailiwick  and  the  Sheriff  of  any  circuit  district  so  far  as 
concerns  land  within  his  bailiwick  and  any  deputy  Sheriff  or  person  appointed 
to  execute  any  writ  ol  Jieri  faeiat.  The  expression  COMMISSIONEB 
FOR  TAKIN&  AFFIDAVITS  shall  mean  a  Commissioner  for  taking 
affidayits  in  the  Supreme  Court  of  Victoria. 

ApponrTMEHT  OF  Officess. 
Commu;  6,  The  present  Commissioner  of  Titles  shall  be  and  he  is  hereby 


illnaas  or 


Bxaminen 
of  titles  and 


titiM  appointed  the  Commissioner  ot  Titles  under  this  Act.    The  Groyernor  in 

Council  may  upon  any  vacancy  occurring  in  such  office  by  death  resignation 
or  remoyal  appoint  a  person  to  supply  such  yacancy.     (N.  5 ;  S.  13 ;  T. 
62-6.) 
Power  to  6.  In  case  of  illness  or  absence  the  &oyemor  in  Council  may  appoint 

dSpSty  £  ^  person  to  act  as  the  deputy  of  any  officer  appointed  by  or  under  this  Kct 
cwjeo^^^  during  such  illness  or  absence  and  such  deputy  while  acting  under  such 
,1  n^  «r  appQintment  shall  have  all  the  powers  and  perform  all  the  duties  of  the 
officer  of  whom  he  may  be  deputy.  {Biggs  y.  IVaterhouse,  58 ;  D*AlhrdgkUl 
y.  D'AlhrdyhUl,  82  ;  Be  John  Eaton,  194.) 
m  Huc»  Miu  *^*  ^®  present  solicitors  shall  henceforth  be  Examiners  of  Titles,  and 

re^*^"°"  one  of  such  solicitors  being  the  senior  solicitor  shall  be  called  the  chief 
examiner  and  the  present  senior  assistant  Registrar-General  shall  henceforth 
be  the  Registrar  of  Titles  under  this  Act.     (N.  5  ;  Z.  20,  23  ;  S.  16.) 
Appoint-  8.  The  Goyemor  in   Council    may  appoint  one  or  more  Assistant 

^S^  ud     Registrar  or  Registrars  of  Titles  and  any  other  officers  necessary  for  carry- 
rem^of    ing  out  the   provisious  of  this  Act  and  may  remove  any  Commissioner 
®*"     Examiner  Registrar  or  any  other  officer  whether  by  this  Act  appointed  or 
hereafter  to  be  appointed  and  supply  any  vacancy  thereby  or  otherwise 
occurring.     (N.  5 ;  S.  13,  114.) 
Ceruin  ri^         9^  All  Courts  Judgos  and  persons  acting  Judicially  shall  take  judicial 
jS!^2i^     notice  of  the  signature  of  the  Commissioner  of  Titles  (hereinafter  called  the 
notioed        Commissioner)  and  of  the  Registrar  of  Titles  (hereinafter  called  the  Regis- 
trar^   and  of  any  Assistant  Registrar  of   Titles   (hereinafter  called    an 
Assistant  Registrar). 
^\^  10.  The   Registrar   shall  cause  to  be  prepared  a  seal  bearing  the 

***"*  impression  of  the  Royal  Arms  and  having  inscribed  in  the  margin  thereof 

the  words  "  Office  of  Titles  Victoria  "  and  all  certificates  of  title  and  other 
documents  purporting  to  be  sealed  with  such  seal  and  to  Ve  signed  by  the 
Registrar  or  by  an  Assistant  Registrar  shall  be  admissible  as  evidence 
without  further  proof.     (Q.  61-114  j  T.  62-95.) 
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IL  Every  thing  by  this  Act  appointed  or  authorised  or  required  to  be  Powers  of 
done  or  signed  by  the  Registrar  may  be  done  or  signed  by  any  Assistant  JJ^J^J 
Registrar  and  shall  be  as  valid  and  effectual  as  if  done  or  signed  by  the 
Registrar  himself. 

12.  The   Commissioner  shall  not  nor  shall  any  Examiner  of  Titles  Jjo^^d 
under  this  Act  directly  or  indirectly  practise  as  a  barrister  or  as  an  attorney  exftminer  of 
or  solicitor  or  participate  in  the  fees  of  any  other  person  so  practising,  p^^j^*  *** 
(S.  199.) 

13,  Every  Registrar  and  Assistant  Registrar  shall  before  executing  o^hs  of 
any  of  the  duties  of  his  office  take  the  following  oath  before  a  Judge — I  A.B.  ^  °® 
do  solemnly  swear  that  I  will  faithfully  and  to  the  best  of  my  ability 
execute  and  perform  the  office  and  duties  of  Registrar  of  Titles  [_or  Assistant 
Registrar  of  Titles]  under  the  "  Transfer  of  Land  Statute."     So  help  me 
God.     (N.  10;  Q.  61-6  ;  T.  69-7.) 

14.  The  Governor  in  Council  may  appoint  persons  to  be  sworn  valu-  ^pJ®*°^ 
ators  under  this  Act  and  at  pleasure  annul  the  appointment  of  any  such  tworn  Taioa- 
person     Every  such  person  shall  within  fourteen  days  from  his  appointment  *^" 

and  before  making  any  valuation  under  this  Act  take  the  following  oath 
before  a  Judge— -I  A.B.  do  solemnly  swear  that  I  will  faithfully  and 
honestly  and  to  the  best  of  my  skill  and  ability  make  any  yaluation  required 
of  me  under  the  provisions  of  the  **  Transfer  of  Land  Statute  *'  So  help  me 
God.    (N.  27.) 

As  TO  Bbinging  Laitd  under  this  Act. 

15,  The  grants  in  fee  or  for  years  of  all  Crown  lands  remaining  Crown  lands 
unalienated  at  the  time  of  the  commencement  of  this  Act  shall  be  in  dupli-  ^sUraatod 
cate  and  in  addition  to  proper  words  of  description  shall  refer  to  a  map  of  J^^^^^j^ 
the  land  on  the  scale  at  present  used  or  on  such  other  scale  as  the  Governor  this  Act 

in  Council  may  from  time  to  time  direct  and  after  payment  of  the  fee  for 
the  grant  and  of  the  contribution  to  the  Assurance  Fund  (in  cases  wherein 
such  contribution  shall  be  payable)  shall  be  delivered  to  the  Eegistrar  who 
shall  register  the  same  in  manner  hereinafter  directed  Such  registration 
shall  be  deemed  and  taken  to  be  an  enrolment  of  record  of  the  grant  and 
such  enrolment  shall  relate  back  to  the  day  of  the  date  of  the  grant  and 
either  part  of  the  grant  when  registered  under  this  Act  shall  be  sufficient 
evidence  of  a  duly  enrolled  grant  of  the  land  therein  described  to  the  person 
therein  named  on  the  day  of  the  date  thereof.  (JEx  parte  Bowan,  13 ; 
Watson  V.  Watson,  93  ;  re  Bern  v.  Qrice,  200.     N.  13 ;  Z.  137  ;  S.  25,  26.) 

16,  At  the  time  of  the  registration  of  every  grant  in  fee  to  two  orAstomnts 
more  persons  in  joint  tenancy  for  any  public  purpose  the  Eegistrar  shall  ^^ob^ 
endorse  thereon  and  on  every  subsequent  certificate  of  title  the  words  "  no 
survivorship  *'  and  shall  sign  his  name  thereto.     (Saunders  v.  Cabot,  16 ;  St, 
George  v.  Burnett,  57,  175 ;  Outhhertson  v.  Swann,  144 ;  Miller  v.  Stewart, 

172.     Z.  123, 125  ;  Q.  61-80;  S.  168,  164;  T.  62-68.) 

17.  Land  alienated  in  fee  by  Her  Majesty  before  the  second  day  of  Luids  afien- 
October  one  thousand  eight  hundred  and  sixty-two  may  be  brought  under  SSbre  the 
the  operation  of  this  Act  by  an  application  in  the  form  in  the  Second  Ke»i  Pro- 
Schedule  hereto  which  application  may  be  made  by  any  of  the  following  ^^jht^ 

Kraons  (that  is  to  say)  : — (1)  The  person  claiming  to  be  the  owner  of  the  nJl^ef^lhig 
^-simple  either  at  law  or  in  equity.     (Be  Benn  and  Ghice,  200.)     (2)  Ict^' 
Persons  who  collectively  claim  to  be  the  owners  of  the  fee-simple  either  at  second 
law  or  in  equity.     (3)  Persons  who  have  the  power  of  appointing  or  dis-  Schedule 
posing  of  the  fee-simple.    (Ex  parte  Locke,  4&,)     (4)  The  person  claiming 
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to  be  the  owner  of  the  first  estate  of  freehold  if  the  owner  of  the  first 
vested  estate  of  inheritance  shall  consent  to  the  application.  (5)  Trustee? 
for  sale  of  the  fee  simple  but  it  any  previous  consent  to  their  selling  be 
requisite  the  persons  required  to  give  such  consent  to  consent  to  the 
application.  (6)  The  guardian  of  any  infant  or  the  committee  of  the 
estate  of  any  lunatic  or  person  of  unsound  mind  unable  to  govern  his 
estate  so  however  that  the  application  be  made  on  behalf  of  such  infant 
lunatic  or  person  and  the  certificate  of  title  be  directed  to  issue  in  his  name. 
(St,  George  v.  Burnett,  57 ;  :Bullen  v.  Thompson,  74 ;  Hall  v.  Loder,  158 ;  ex 
parte  Folk,  170;  re  PyJcet*,  171.  N.  3;  Z.  18;  Q.  78-17,  61-3,  62-3; 
S.  245,  3-244.)  Provided  always  that  a  mortgagor  shall  not  be  entitled  to 
make  such  application  unless  the  mortgagee  shall  consent  thereto  nor  & 
mortgagee  unless  in  the  exercise  of  his  power  of  sale  and  unless  the  certifi- 
cate of  title  shall  be  directed  to  issue  in  the  purchaser's  name  nor  a  married 
woman  unless  her  husband  shall  consent  thereto  and  the  application  shall 
be  acknowledged  by  her  in  the  manner  hereinafter  mentioned  as  to  the 
acknowledgment  of  instruments  (except  she  shall  be  entitled  to  the  land 
for  her  separate  use  or  has  a  power  to  appoint  the  same)  Provided  also 
that  the  attorney  of  any  corporation  howsoever  and  wheresoever  incor- 
porated whether  already  constituted  or  hereafter  to  be  constituted  by  a 
power  of  attorney  under  a  seal  purporting  to  be  the  common  seal  of  the 
corporation  giving  the  power  may  make  such  application  for  or  on  behalf  of 
the  corporation  of  which  he  is  the  attorney  and  may  make  the  xeQuiaite 
declaration  to  the  best  of  his  knowledge  information  and  belief  ana  maj 
subscribe  the  application  in  his  own  name. 

Su^n  to  bi  18.  The  Eegistrar  of  Titles  shall  refer  such  application  to  an  ExafflHJff 

dealt  with     of  Titles  who  shall  report  on  the  title  and  submit  the  same  and  the  f^ 
reVi^t^Md     to  the  Commissioner  for  his  direction  and  if  it  shall  appear  to  the  Cooffiw- 
dealing        siouor  that  no  transaction  affecting  the  land  has  been  registered  under  »y 
general  Registration  Act  concerning  the  registration  of  instruments  relating 
to  or  affecting  land  he  shall  direct  tbe  Eegistrar  to  bring  the  land  under  tbe 
operation  of  this  Act  forthwith  by  registering  a  certificate  of  title.    (^^ 
parte  Bowan,  14 ;  re  J,  B.  Slack,  35  ;  re  kelson  Bros.,  36  ;   Warner  v.  Bo^ 
37  ;  Wiggins  app.,  Hammill,  resp.,  38 ;  re  David  Le  Compte,  39  ;  re  Dr.  0, 
QwiViw,  40;  re  Knapman,  41;  ex  parte  Hamilton,  42;  ex  parte  Locke,  ^\ 
Msher  v.  Stewart,  44  ;  ex  parte  Bumell,  4Al  ;  ex  parte  Olissold,  45.     N.  13; 
Z.  17, 18.     See  Sec.  14  of  1SS5  Act.) 

ro"^8t5Sd*  1®*  ^^  it  shall  appear  to  the  Commissioner  that  any  such  transaction 

deSing*  as  aforesaid  has  been  registered  and  that  all  encumbrances  affecting  the  lana 
(excepting  such  as  are  hereinafter  mentioned  as  not  requiring  special  notifi- 
cation) have  been  released  or  that  the  owners  thereof  have  consented  to 
the  application  or  that  any  encumbrance  (not  being  a  mortgage  the  owner 
whereof  shall  not  have  consented  to  the  application)  may  be  specified  in  tbe 
certificate  of  title  and  continue  outstanding  the  Commissioner  shall  direct 
notice  of  the  application  to  be  advertised  once  at  least  in  one  newspaper  pno- 
lishedin  the  City  of  Melbourne  or  circulating  in  the  neighbourhood  of  the  land 
and  to  be  served  on  any  persons  named  by  him  and  shall  appoint  a  time 
not  less  than  fourteen  days  nor  more  than  twelve  months  from  such  notice 
or  from  the  advertisement  or  the  first  of  such  advertisements  if  more  than 
one  on  or  after  the  expiration  of  which  the  Eegistrar  shall  unless  a  caveat 
shall  be  lodged  forbidding  the  same  bring  the  land  under  the  operation  of 
this  Act.    {See  Sec.  80  of  1SS7  Act.) 
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20.  [Repealed  by  Sec.  11  of  Transfer  of  Land  Statute,  1869.] 

21.  If  before  the  registration  of  the  certificate  the  Registrar  shall  not  brought 
haye  received  a  caveat  forbidding  the  same  he  shall  bring  the  land  under  Jet  u^ni^ 
this  Act  by  registering  in  the  name  of  the  applicant  or  in  the  name  of  such  0*7^  r»- 
person  as  may  have  been  diiected  in  that  behalf  a  certificate  of  title  to  the  rStd 
land  in  the  form  in  the  Third  Schedule  hereto.     (See  Sec.  48  o/1885  Act)     ^^^^^^ 

22.  Any  person  claiming  any  estate  or  interest  in  the  land  described  in  ?JJ^*J^^ 
the  advertisement  may  before  the  registration  of  the  certificate  lodge  a  may  lodge 
caveat  with  the  Registrar  in  the  form  in  the  Fourth  Schedule  hereto  °*'«»^ 
forbidding  the  bringing  of  such  land  under  this  Act.     Every  such  caveat  Fourth 
shall  be  signed  by  the  caveator  or  by  his  agent  and  shall  particularise  the  ®^**®<^"^« 
estate  or  interest  claimed  and   the  person  lodging   such   caveat   shall   if 
required  by  the  Registrar  support  tne  same  by   a  statutory  declaration 
stating  the  nature  of  the  title  under  which  the  claim  is  made  and  also 
deliver  a  perfect  abstract  of  the  title  to  such  estate  or  interest.     No  such 
caveat  shall  be  received  unless  some  address  or  place  within  the  present 
limits  of  the  City  of  Melbourne  shall  be  appointed  therein  as  the  place  at 
which  notices  and  proceedings  relating  to  such  caveat  may  be  served. 

23.  The  Registrar  upon  receipt  of  such  caveat  shall  notify  the  same  to  ifoaTefttb© 
the  applicant  and  shall  suspend  proceeding  in  the  matter  until  such  caveat  J?S5«^m 
shall  have  been  withdrawn  or  shall  have  lapsed  as  hereinafter  provided  or  tuspended 
until  an  order  in  the  matter  shall  have  been  obtained  from  tne  Supreme 

Court  or  a  Judge  The  applicant  may  if  he  think  fit  summon  the  caveator 
to  aliend  before  the  Supreme  Court  or  a  Judge  in  chambers  to  show  cause 
why  such  caveat  should  not  be  removed  and  such  Court  or  Judge  may  upon 
proof  that  such  caveator  has  been  summoned  make  such  order  in  the 
premises  either  ex  parte  or  otherwise  as  to  such  Court  or  Judge  may  seem 
fit. 

24.  After  the  expiration  of  one  month  from  the  receipt  thereof  such  caveat  to 
caveat  shall  be  deemed  to  have  lapsed  unless  the  person  by  whom  or  on  ^,^1^^^^ 
whose  behalf  the  same  was  lodged  shall  within  that  time  have  taken  proceed-  taken  within 
ings  in  a  court  of  competent  jurisdiction  to  establish  his  title  to  the  estate  ^'"•n*""'** 
or  interest  specified  in  the  caveat  and  shall  have  given  written  notice  thereof 

to  the  Registrar  or  shall  have  obtained  and  served  on  him  an  injunction  or 
order  of  the  Supreme  Court  or  a  Judge  restraining  him  from  bringing  the 
land  under  this  Act.  A  caveat  shall  not  be  renewed  by  or  on  behalf  of  the 
same  person  in  respect  of  the  same  estate  or  interest. 

25.  After  an  application  has  been  made  to  have  any  land  brought  under  a  judge  may 
the  operation  of  this  Act  a  Judge  may  require  all  persons  having  in  their  JJJJjJJtton 
possession  or  custody  any  deeds  instruments  or  evidences  of  title  relating  to  of  title  deeds 
or  affecting  the  land  the  subject  of  such  application  to  produce  the  same  at  M^ppuJa-**^ 
the  office  of  titles  to  the  Commissioner  and  to  any  Examiner  of  Titles  for  his  jl^'J**' j'***^ 
inspection  upon  such  terms  and  subject  to  such  conditions  and  for  such  the  Act  ^' 
charge  or  fee  as  the  Judge  making  the  order  may  think  just  and  shall  fix. 

All  applications  to  be  made  to  a  Judge  under  this  section  may  be  made  by 
summons  in  chambers  by  the  applicant  owner  or  by  the  person  to  whom  he 
may  have  directed  a  certificate  of  title  to  be  issued.     (Be  Craig^  76.) 

26.  An  applicant  may  withdraw  his  application  at  any  time  prior  to  Applicant 
the  registration  of  the  certificate  and  the  Registrar  shall  in  such  case  return  Siw  hu*" 
to  the  applicant  or  to  the  person  appearing  by  the  application  to  be  entitled  application 
thereto  all  evidences  of  title  lodged  m  support  of  the  apphcation  but  in  such 

case  if  the  caveator  shall  have  been  put  to  expense  without  sufficient  cause 
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by  reason  of  such  application  be  sball  be  entitled  to  receive  from  tbe  appli- 
cant such  compensation  as  a  Judge  on  a  summons  io  cbambers  shall  deem 
just  and  order.     (N.  14,  24  ;  Z.  27  ;  Q.  61-29,  77,  9 ;  S.  41 ;  T.  62-25, 19.) 
27.  [Repealed  by  Sec.  37  Land  Transfer  Act,  1885.] 
tiS^to^S^e^         28.  In  case  the  applicant  or  the  person  in  whose  name  the  certificate 
in  name  of    of  title  has  been  directed  to  issue  shall  die  between  the  application  and  the 
appUoSftor  registration  of  the  certificate  it  shall  be  registered  in  the  name  of  sucb 
hiB  nominee  applicant  or  of  such   person   as   the  case  may  be  and  such  land  Bh&ll 
deyolve  or  pass  in  like  manner  as  if  the  certificate  had  been  registered  prior 
to  the  death  of  such  applicant  or  person.     {Featherstone  y.  Hanlon^  4 ; 
Pannan  v.  Pannan^  18  ;  Chomley  v.  Firehrace,  21 ;  House  v.  O^Farrell,  51; 
re  Sat/ion  ex  parte  Bibbs,  67  ;  Sail  v.  Hall,  98  ;  Fitzgerald  v.  Archer,  101; 
Kirkham  v.  Carpenter^  HI  ;    6X  parte  The  Mutual  Trust  Co.,  117  ;   Jonetr. 
Jones,  134 ;    Stevens  v.  Williams,  186  ;    Robertson  v.  Keith,   195 ;  Miller  t. 
Morrissey,  214;  Murphy  v.  Mitchell,  215.     N.  26;  Q.  61-31;  S.  43  ;  V.  12.) 
Bepetration  29,  Land  leased  for  a  term  of  years  of  which  ten  years  are  unexpired 

or  leased  for  years  determinable  with  a  life  or  lives  may  be  brought  under 
the  operation  of  this  Act  as  near  as  may  be  in  a  similar  manner  and  subject 
to  the  same  or  similar  provisions  as  are  hereinbefore  contained  with  respect 
to  freehold  land.  The  application  may  be  made  by  persons  having  such 
estates  and  interests  in  the  leasehold  land  as  are  similar  or  correspondent  to 
the  estates  and  interests  of  the  persons  entitled  to  apply  to  bring  freehold 
land  under  this  Act  Every  certificate  of  title  to  leasehold  land  shall  alwap 
be  subject  to  the  rights  and  powers  of  the  lessor  or  his  representative  and 
of  any  person  entitled  to  the  inheritance  in  the  land  immediately  expectant 
on  the  term  as  well  as  to  the  encumbrances  hereinafter  mentioned  as  not 
requiring  special  notification  The  several  provisions  of  this  Act  with 
respect  to  freehold  land  shall  apply  to  leasehold  land  with  such  vari&taonB 
only  as  the  difEerence  in  the  nature  of  such  property  requires  or  as  may  be 
necessary  to  render  such  provisions  applicable  to  leaseholds  for  years.  (N. 
11-8  ;  Z.  17-5;  Q.  61-11-3;  T.  62-11-3.) 
S*Sr^5Sd  30.  Upon  first  bringing  land  under  the  operation  of  this  Act  whether 

to  be  paid     by  the  alienation  thereof  in  fee  from  Her  Majesty  or  consequent  upon  an 
of'tiSe°'*°°*  application  as  hereinbefore  provided  and  also  upon  the  registration  of  the 
title  to  an  estate  of  freehold  in  land  under  the  operation  of  this  Act  on  a 
transmission  there  shall  be  paid  to  the  Eegistrar  as  an  Assurance  Fund  a 
Last  sum  not  exceeding  the  sum  specified  in  the  last  Schedule  hereto  and  in  the 

Sohedoie  ^^^  q£  \%xi^  brought  Under  tnis  Act  by  alienation  in  fee  from  Her  Majestj 
the  price  paid  for  such  land  shall  be  deemed  to  be  the  value  thereof  for  the 
purpose  of  ascertaining  such  sum  and  in  the  other  cases  such  value  shall  be 
ascertained  by  the  declaration  of  the  applicant  or  by  the  statutory  declara- 
tion of  the  person  deriving  such  land  by  transmission  If  the  Registrar  shall 
not  be  satisfied  of  the  correctness  of  the  value  so  declared  he  may  require 
such  applicant  or  person  to  produce  a  certificate  of  such  value  under  the 
hand  of  a  sworn  valuator  which  certificate  shall  be  received  as  concluaive 
evidence  thereof.  {MoyU  v.  Qibbs,  49.  N.  27  ;  Q.  61-41 ;  T.  62-28.  See 
St^riai.     Ssc,^QoJl%S^Act.) 

^^mS-  31*  Whensoever  in  any  memorial  received  before  the  year  one  thousand 

trationActa  eight  hundred  and  sixty -two  under  any  Act  concerning  the  registration  of 
dentew^"  instruments  relating  to  or  affecting  land  the  instrument  purporting  to  be 
denoe  of  registered  shall  be  stated  under  the  heading  "  nature  of  instrument "  to  be 
^nreyancet  ^  j^j^^se  or  a  convoyanco  or  a  reconveyance  such  memorial  may  for  the 
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purpose  of  bringing  land  under  this  Act  be  deemed  by  the  Commissioner 
sufficient  evidence  of  the  instrument  referred  to  being  a  conveyance  in  fee 
simple  of  the  lands  described  in  such  memorial  unless  the  contrary  can 
reasonably  be  inferred  from  the  prior  or  subsequent  title  or  from  something 
appearing  on  the  face  of  such  memorial.  For  every  memorial  which  shall 
be  acted  on  as  the  evidence  of  a  conveyance  in  fee  there  shall  be  paid  to  the 
Assurance  Fund  in  augmentation  thereof  an  additional  sum  of  one  pound. 

32.  Notwithstanding  anything  hereinbefore  contained  the  Commissioner  fddiHonai 
may  after  the  publication  of  such  advertisements  as  he  may  deem  fit  direct  Snd™'^ 
the  Registrar  to  bring  any  land  under  the  operation  of  this  Act  upon  the  jjff®'^*^ 
applicant  contributing  to  the  Assurance  Fund  in  augmentation  thereof  such 

an  additional  sum  of  money  as  the  Commissioner  shall  certify  under  his 
hand  to  be  in  his  judgment  a  sufficient  indemnity  by  reason  of  the  non- 
production  of  any  document  affecting  the  title  or  of  the  imperfect  nature  of 
the  evidence  of  title  or  against  any  uncertain  or  doubtful  claim  or  demand 
arising  upon  the  title.     (T.  86-20.) 

33.  [Repealed  by  Sec.  1  of  1867  Act.] 

As  TO  L/lsid  undee  the  Act. 

34.  Certificates  of  title  shall  be  in  duplicate  in  the  form  in  the  Third  o®^^*^^^ 
Schedule  hereto  and  the  Registrar  shall  keep  a  book  to  be  called  the  L  dnpUi»te 
"  Register  Book  '*  and  shall  register  or  enter  by  binding  up  therein  one  of  ^,j.^ 

the  grants  and  one  of  the  certificates  of  title  and  shall  deliver  the  other  Schedaie 
original  (hereinafter  called  the  duplicate)  to  the  proprietor.     Each  grant  Regiitor 
and  certificate  shall  constitute  a  separate  folium  of  such  book  and  the  Book 
Registrar  shall  endorse  thereon  in  such  manner  as  to  preserve  their  priorities  JhereSf"^ 
the  particulars  of  all  dealings  and  matters  afi*ecting  the  land  by  this  Act 
required  to  be  registered  or  entered.      (Re  Thompson  and  ChippSf  27.     N. 
19,  30,  31 ;  Z.  17,  39 ;  Q.  61-33  ;    S.  26,  27,  47,  48 ;  T.  62-32,  20.      See  note 
to  Sec,  48  of  1885  Act.) 

35.  Before  the  delivery  of  any  duplicate  grant  or  certificate  oi  title  Receipts 
a  receipt  for  it  in  the  handwriting  of  the  proprietor  may  be  required  to   be  ^^^/^^ 
signed  by  him  when  practicable  so  as  to  prevent  as  far  as  may  be  person-  duplicate 

of  inn  Rranfra  and 

*"0"'  oertifloates 

36<  Every  grant  and  every  certificate  of  title  shall  be  deemed  and  Grants  and 
taken   to  be  registered  under  this  Act  when  the   Registrar  has  marked  S? m?ereS«- 
thereon  the  volume  and  folium  of  the  Register  Book  in  which  the  same  is  ^^^  ^J>«» 
entered  and  every  instrument  purporting  to  affect  land  under  the  operation  Register'* 
of  this  Act  shall  be  deemed  and  taken  to  be  registered  when  a  memorial  ^^^ 
thereof  as  hereinafter  described  has  been  entered  in  the  Register  Book  l^^^^^ 
upon  the  folium  constituted  by  the  grant  or  existing  certificate  of  title  and  when  memo, 
the  person  named  in  any  grant  certificate  of  title  or  instrument  so  registered  ?„  b^e"*^^ 
as  the  grantee  or  as  the  proprietor  of  or  having  any  estate  or  interest  or  entej^  in 
power  shall  be  deemed  and  taken  to  be  the  duly  registered  proprietor  boS^' 
thereof. 

37.  Every  instrument  presented  for  registration  may  be  in  duplicate  instruments 
(excepting  a  transfer  whereon  a  new  certificate  of  title  is  required)  and  shall  J^^y^^ 
be  registered  in  the  order  of  and  as  from  the  time  at  which  the  same  is  i^^trnmenta 
produced  for  that  purpose  and  instruments  purporting  to  affect  the  same  entitled  to 
estate  or  interest  shall  notwithstanding  any  actual  or  constructive  notice  be  JJioniing  to 
entitled  to  priority  as  between  themselves  according  to  the  date  of  registra-  ^fJJ^SS" 


in 
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tion  and  not  according  to  the  date  of  the  instrument.  Upon  the  registration 
of  any  instrument  in  duplicate  the  Registrar  shall  bind  up  one  original  in 
the  Register  Book  ana  shall  deliver  the  other  (hereinafter  called  the 
duplicate)  to  the  person  entitled.  {Mudgway  v.  Bavif  and  Buich^  1 ; 
Sharpe  v.  Hadley,  3;  Pannan  v.  Fannan,  16;  B'Albrdyhill  v.  D* Alhrdykill, 
82;  Fatchell  v.  Maunsell,  113;  KUsling  v.  Mitchelson,  123;  Wildash  t. 
Hutchison,  132.  N.  35;  Z.  33;  S.  56,  58;  T.  62-65,  35.  See  See^,  26, 
42  0/1885  Act,  and  Sec.  29  of  ISS7  Act.) 

No  notice  of         38.  The  Registrar  shall  not  enter  in  the  Register  Book  notice    of  Miy 

eSered^io*  trust  whether  express  implied  or  constructive  but  trusts  may  be  declared  by 

Begister      any  document  and  a  duplicate  or  an  attested  copy  thereof  may  be  deposit^ 

with  the  Registrar  for  safe  custody  and  reference  and  the  Commissioner 

SSaJi^°*     should  it  appear  to  him  expedient  so   to  do  may  protect  in  any  way  he 

trusts  may    may  dcom  advisable  the  rights  of  the  persons  for  the  time  being  beneficiaGj 

^„^**^J*"*^  interested  thereunder  or  thereby   required  to  give  any  consent   but  li 

registered     rights  incident  to  any  proprietorship  or  any  instrument  dealing  or  matter 

registered  under  this  Act   shall  not  be  in   any   manner  affected   by   the 

deposit  of    such   duplicate  or    copy  nor  shall    the    same    be    registered. 

(National  Bank  v.  National  Mortgage  and  Agency  Company,  12  ;   St.  Oeorge 

V.  Bur  ett,  67,  175 ;  Outhbertson  v.  Swann,  144  ;  Miller  v.  Stewart  172 ;  « 

parte  Bennington,  217.     N.  Q6  ;  Q.  61-80,  89  ;  S.  161,  162  ;  T.  62-66.) 

Existing  39.  No  instrument  affecting  land  of  which  any  person  shall  be  registered 

ActropJaied  ^  proprietor  under  this  Act  or  any  memorial  of  any  such  instrument  shall 
JeiSL'to  ^®  registered  under  Part  XVII.  of  the  "  Real  Property  Statute  1864  "  and 
land  here-  such  Part  80  far  as  it  relates  to  any  land  which  shall  be  under  the  operation 
under  ^f  ^]j^g  a^q^  g^g^u  \yQ  ^nd  is  hereby  repealed. 

Memorial  40.  Every   memorial  entered  in  the  Register  Book  shall    state  the 

deiined  nature  of  the  instrument  to  which  it  relates  the  time  of  the  production  of 
such  instrument  for  registration  the  names  of  the  parties  thereto  and  shail 
refer  by  number  or  symbol  to  such  instrument  and  shall  be  signed  by  the 
Registrar.  (Aubrey  v.  Scoft,  79  ;  Mangakahia  v.  New  Zealand  Timber  Co., 
100.     N.  37  ;  Z.  34  ;  S.  51 ;  T.  62-37.     See  Sec.  52  of  1885  Act.) 

Memorial  to  41.  Whenever  a  memorial  of  any  instrument  has  been  entered  in  the 

on  dupHcftte  Register  Book  the  Registrar  shall  (except  in  cases  wherein  the  entire  land 
instrament    contained  iu  any  grant  or  certificate  is  transferred)  enter  the  like  memorial 
on  the  duplicate  grant  or  certificate  and  on  the  dujilicate  instrument  (if 
any)  unless  the  production  of  the  same  shall  be  dispensed  with  as  herein- 
after provided   and  he  shall   endorse   on  every  instrument  registered  a 
certificate  of  the  time  at  which  the  memorial  was  entered  in  the  Register 
Book  and  shall  authenticate  such  certificate  by  signing  his  name  thereto  and 
CertiBcate    such  Certificate  shall  be  received  in  all  courts  of  law  and  equity  as  conclusive 
tiort^be*"  ©^i^e^ce  that  such  instrument  has  been  duly  registered.   (Mudgwai/  v.  Davy 
eridenoe       and  BuicJc,  1 ;  Barker  v.  Weld,  31  ;  r^  Beat  tie,  53  ;    re  Woods,  95  ;     Bucket  t 
V.  Knobbe,  168.     N.  34,  38 ;  Z.  32,  35  ;  Q.  61-34.  45  ;  S.  53  ;  T.  62-38.     See 
Sec.  ^2  of  \^S^  Act.) 

instramenta  42.  No  instrument  Until  registered  in  manner  herein  provided  shall  be 

nnta*regii-    effectual  to  pass  any  estate  or  interest  in  any  land  under  the  operation  of 

^^^  this  Act  or  to  render  such  land  liable  to  any  mortgage  or  charge  but  upon 

such  registration  the  estate  or  interest  comprised  in  the  instrument  shall 

pass  or  as  the  case  may  be  the  land  shall  become  liable  in  manner  and 

subject  to   the  coyenants  and  conditions  set  forth  and  specified  in  the 
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instrument  or  by  this  Act  declared  to  be  implied  in  instruments  of  a  like 
nature  and  should  two  or  more  instruments  signed  by  the  same  proprietor 
and  purporting  to  affect  the  same  estate  or  interest  be  at  the  same  time 
presented  to  the  Registrar  for  registration  he  shall  register  and  endorse  that 
mstrument  which  shall  be  presented  by  the  person  producing  the  duplicate 
grant  or  certificate  of  title.     (N.  34;   Z.  82;    Q.  61-43,  77-14;   S.  50;  T. 

62-34.)  Proprietor 

'  of  land 

entitled  to 

43.  The  proprietor  of  land  under  the  operation  of  this  Act  shall  be  certificate  of 
entitled  to  receive  a  certificate  of  title  to  the  same  and  if  any  certificate  be  if  iaaned  to 
issued  to  a  minor  or  to  a  person  under  aiiy  other  disability  the  Registrar  p?"onnn'ier 
shall   state  the  age  of  such  minor  or  the  nature  of  the  disability  so  far  as  such  dis^ 
known  to  him.     (N.  31,  45  ;  S.  69-2 ;  Q.  61, 94  ;  T.  62-32.)  J^^^|  ^o  ^ 

44.  Two  or  more  persons  who  may  be  registereu  as  joint  proprietors  ^IteJS  IT 
of  land  shall  be  deemed  to  be  entitled  to  the  same  as  joint  tenants  and  in  all  joint  pro. 
cases  where  two  or  more  persons  are  entitled  as  tenants  in  common  to  undi-  Erjo^*^ 
vided  shares  of  or  in  any  land  such  persons  may  receive  one  certificate  for  B23f*Je„^^ 
the  entirety  or  separate  certificates  for  the  undivided  shares,     {^x  parte  in  common 
Locke,  43.     (N.  86,  87  ;  Z.  54,  62  ;  Q.  61,  40 ;  S.  74, 188,  1,  92 ;  T.  62-88.)   Si3S:?t'<S^. 

tificate  of 

45.  Upon  the  transfer  of  any  land  and  upon  the  lease  of  any  freehold  '»'i® 
land   to  two  or  more  persons  as  joint  proprietors   with  the  i^ords  "  no  j^g^^.^^^  ^^ 
surnvorship  '*  endorsed  thereon  the  Registrar  shall  enter  such  words  in  the  the  words 
memorial  of  such  transfer  or  lease  and  also  upon  any  certificate  of  title  yoraWp^to 
issued  to  such  joint  proprietors  pursuant  to  such  transfer  and  sign  his  name  operate  to 
thereto    Two  or  more  joint  proprietors  of  any  land  or  of  any  such  lease  or  SSirper- 
of  any  charge  may  by  writing  under  their  hands  direct  the  Registrar  to  JJ°'  *^". 
enter  the  words  "no  survivorship"  upon  the  grant  certificate  of  title  or  teSSdeau' 
instrument  relating  to  the  property      In  every  case  alter  such  words  shall  ^Sd^hJut 
have  been  signed  by  the  Registrar  whether  under  this  or  any  preceding  «» order 
section  it  shall  not  be  lawful  for  any  persons  other  than  the  proprietors 
registered  to  transfer  or  otherwise  deal  with  the  property  without  the  order 

of  the  Supreme  Court  or  a  Judge  thereof  obtained  on  motion  or  petition  or 
the  order  of  the  Commissioner.  (Feafherstone  v.  Ranlon,  4 ;  Saunders  v. 
Cabot,  15  ;  Chomley  v.  Firebrace,  21  ;  Coleman  and  Clark  v.  Riria,  46  ;  Van 
Damme  v.  Bloxam^  105  ;  Kirkham  v.  Julien,  109 ;  Franklin  v.  Ind,  156 ; 
Shackell  v.  Lindsay,  174 ;  Boss  v.  Victoria  Permanent  Building  Society,  180. 
See  note  to  See.  16,  ante ;   also  note  to  Sec,  2,  Land  Transfer  Act,  1871.) 

46.  Before  making  any  such  order  the  Court  or  Judge  or  Commissioner  Notice  to  be 
shall  cause  notice  of  the  intention  so  to  do  to  be  advertised  once  at  least  in  g"^^^***^®^:  ^ 
one  newspaper  published  in  the  City  of  Melbourne  or  circulating  in  the  i/riJL*to 
neighbourhood  of  the  land  and  shall  appoint  a  time  within  which  it  shall  be  °^^ 
lawful  for  any  person  interested  to  show  cause  against  such  order  being 

made  after  the  expiration  of  which  time  it  shall  be  lawful  for  the  said  Court 
or  Judge  or  Commissioner  to  give  directions  for  the  transfer  of  such  land  or 
lease  or  charge  to  any  new  proprietor  or  proprietors  solely  or  jointly  with  or 
in  the  place  of  any  existing  proprietor  or  proprietors  or  to  make  such  order 
in  the  premises  as  shall  be  just  for  the  protection  of  anv  persons  beneficially 
interested  in  such  property  or  in  the  proceeds  thereof  and  on  such  order 
being  deposited  with  the  Registrar  he  shall  make  such  entries  and  perform 
such  acts  for  giving  efEect  thereto  as  the  provisions  of  this  Act  may  render 
necesBary.    (N.  18 ;  S.  35.) 
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Certifloate  47.  No  Certificate  of  title  issued  upon  an  application  to  bring  land 

dJSfT??w-  under  this  Act  or  upon  an  application  to  be  registered  as  proprietor  on  a 
deneeofUie  transmission  shall  be  impeached  or  defeasible  by  reason  or  on  account  of 
^  any  informality  or  irregularitj  in  the  application  or  in  the  proceedings  pre- 

vious to  the  registration  of  the  certificate  and  every  certificate  of  title  issued 
under  any  of  the  provisions  herein  contained  shall  be  received  in  all  courts 
of  law  and  equity  as  evidence  of  the  particulars  therein  set  forth  and  of  the 
entry  thereof  in  the  Register  Book  and  shall  be  conclusive  evidence  that  the 
person  named  in  such  certificate  as  the  proprietor  of  or  having  any  estate  or 
interest  in  or  power  to  appoint  or  dispose  of  the  land  therein  described  is 
seized  or  possessed  of  such  estate  or  interest  or  has  such  power.  (Fothering- 
ham  V.  Archer,  10 ;  re  Thompson  and  Chipps,  27  ;  George  v.  AustraliM 
Mutual  Provident  Society,  56  ;  Van  Damme  v.  Bloxam,  105  ;  Ashley  v.  Cook^ 
137 ;  Ettershank  v.  The  Queen,  153  ;  Butler  v.  Saddle  Hill  Mining  Co.,  163; 
Colechin  V.  Walker,  203.  N.  33  ;  Z.  65,  36  ;  Q.  61-122,  7 ;  S.  52,  80 ;  T. 
62,  8,  33.     See  also  Act  1878,  Sec.  2.) 

Certificate  48,  In  any  suit  for  specific  performance  or  action  at  law  for  damages 

cioriTeeri-  brought  by  a  proprietor  of  any  land  under  the  operation  of  " The  Keal 
for  r  "iflo^*  Property  Act  or  of  this  Act  against  a  person  who  may  have  contracted  to 
iN»rf£muioe  purchase  such  land  not  having  notice  of  any  fraud  or  other  circumstances 
or«*tionfor  ^jjjch  accordiog  to  the  provisions  of  the  said  Act  or  of  this  Act  would  affect 
the  right  of  the  vendor  the  certificate  of  title  of  such  proprietor  shall  be 
held  to  be  conclusive  evidence  that  such  proprietor  has  a  good  and  valid  title 
to  the  land  for  the  estate  or  interest  therein  mentioned  or  described  and 
shall  in  any  such  suit  entitle  such  proprietor  to  a  decree  for  the  spedfc 
performance  of  such  contract.     (N.  112 ;  Q.  61  96 ;  T.  62-115.) 

49.  Notwithstanding  the  existence  in  any  other  person  of  any  estate 
or  interest  whether  derived  by  grant  from  Her  Majesty  or  otherwise  v^ch 
but  for  this  Act  might  be  held  to  be  paramount  or  to  have  priority  the 
proprietor  of  land  or  of  any  estate  or  interest  in  land  under  the  operation 
uf  this  Act  shall  except  in  case  of  fraud  hold  the  same  su^ect  to  such 
encumbrances  as  may  be  notified  on  the  folium  of  the  Register  ]Book  consti- 
tuted by  the  grant  or  certificate  of  title  but  absolutely  free  from  all 
other  encumbrances  whatsoever  except  the  estate  or  interest  of  a  proprietor 
claiming  the  same  land  under  a  prior  registered  grant  or  certificate  of  title 
and  except  as  regards  any  portion  of  land  that  may  by  wrong  description  of 
parcels  or  boundaries  be  included  in  the  grant  certificate  of  title  or  instru- 
ment evidencing  the  title  of  such  proprietor  not  being  a  purchaser  for 
valuable  consideration  or  deriving  from  or  through  such  a  purchaser 
Provided  always  that  the  land  which  shall  be  included  in  any  certificate  of 
title  or  registered  instrument  shall  be  deemed  to  be  subject  to  the  reserva- 
tions exceptions  conditions  and  powers  (if  any)  contained  in  the  grant 
thereof  and  to  any  rights  subsisting  under  any  adverse  possesbion  of  such 
land  and  to  any  pubHc  rights  of  way  and  to  any  easements  acquired  by 
enjoyment  or  user  or  subsisting  over  or  upon  or  affecting  such  land  and  to 
any  unpaid  rates  and  to  any  licence  granted  by  the  Board  of  Land  and 
Works  under  the  "  Mining  Statute  1865  "  and  also  where  the  possession 
is  not  adverse  to  the  interest  of  any  tenant  of  the  land  notwithstanding  the 
same  respectively  may  not  be  specially  notified  as  encumbrances  on  such 
certificate  or  instrument.  (Mudytoay  v.  Davy  and  Buick,  1 ;  Sharps  v. 
Radley,  8 ;  Featherstone  v.  Hanlon,  4 ;  Ghomley  v.  Firehrace,  21 ;  Oallash  v. 
Sohutz,  22  \    Coleman  and  Clark  v.  Eiria,  46;    Fullen  v.   Thomson,  74; 
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Franklin  v.  Ind,,  156 ;  ex  parte  Broion,  185  ;  Bicknall  y.  Heymaneon,  188 ; 
Soherteon  v.  Keitli,  195  ;  McOeary  v.  Brodziah,  213 ;  Hassett  v.  Colonial 
Bank,  188.     N.  40 ;  Z.  55 ;  Q.  61-44 ;  T.  62-40.      See  Sec,  41  of  1885  ^c^) 

50.  Except  in  the  case  of  fraud  no  person  contracting  or  dealing  with  Purchaser 
or  taking  or  proposing   to  take  a  transfer   from  the   proprietor  of  any  JjJS'pro!' 
registered  land  lease  mortgage  or  charge  shall  be  required  or  in  any  manner  p"^*^°°JL 
concerned  to  enquire  or  ascertain  the  circumstances  under  or  the  considera-  by  notiw 
tion  for  which  such  proprietor  or  any   previous   proprietor  thereof  was 
registered  or  to  see  to  the  application  or  any  purchase  or  consideration 
money  or  shall  be  affected  by  notice  actual  or  constructive  of  any  trust  or 
unregistered  interest  any  rule  of  law  or  equity  to  the  contrary  notwith- 
standing and  the  knowledge  that  any  such  trust  or  unregisi'tered  interest  is 

in  existence  shall  not  of  itself  be  imputed  as  fraud.  {Colonial  Bank  v.  Pie^ 
107 ;  Kickham  v.  The  Queen,  159.     See  also  Sec,  59  o/1885  Act.) 

51.  The  person  named  in  any  certificate  of  title  as  the  proprietor  of  an  Astoreror- 
estate  of  freehold  in  possession  in  the  land  therein  described  shall  be  held  in  fint'o?^*^' 
every  court  of  law  and  equity  to  be  seized  of  the  reversion  and  inheritance  !••»«» 

in  the  land  immediately  expectant  upon  the  term  of  any  lease  that  may  be 
mentioned  as  an  encumbrance  in  such  certificate  and  to  have  all  powers 
rights  and  remedies  to  which  such  a  reversioner  is  by  law  entitled  and  shall 
be  subject  to  all  the  covenants  and  conditions  in  such  lease  to  be  performed 
and  observed  by  or  on  the  part  of  the  lessor.     (Z.  29 ;  S.  46.) 

52.  A   devisee  or  other  person  claiming  any  estate  of  freehold  in  Derisee  maj 
possession  or  a  power  to  appoint  transfer  or  dispose  of  the  same  on  a  trans-  JJ^lJi^dM 
mission  may  make  application  in  writing  to  the  CommiBsioner  to  be  registered  proprietor 
as  proprietor  thereof  and  shall  produce  the  will  or  an  office  copy  or  probate 

of  the  will  of  the  deceased  proprietor  or  letters  of  administration  with  his 
will  annexed  or  the  settlement  under  which  such  applicant  claims  and  shall 
afterwards  furnish  such  other  evidence  as  may  be  deemed  necessary.  Such 
application  shall  state  the  nature  of  every  interest  held  by  any  other  person 
at  law  or  equity  in  the  land  within  the  applicant's  knowledge  and  that  he 
verily  believes  himself  to  be  entitled  to  the  estate  in  or  power  over  such  land 
in  respect  to  which  he  applies  to  be  registered  and  shall  also  state  the  value 
of  the  property.  The  devisee  or  other  person  making  such  application  shall 
deliver  up  the  duplicate  grant  or  certificate  of  title  prior  to  his  being 
entered  in  the  Register  Book  as  the  proprietor 

53.  Such  application  shall  be  referred  to  an  Examiner  of  Titles  for  his  AppUoationi 
examination  and  report  who  shall  afterwards  submit  the  papers  to  the  Com-  iSfe^to 
missioner  who  may  either  reject  such  application  altogether  or  direct  notice  gj*^"**'®^ 
thereof  to  be  published  once  at  leaet  in  one  newspsper  published  in  the  City     ^ 

of  Melbourne  or  circulating  in  the  neighbourhood  of  the  land  and  such  pubiSied  ^ 
further  publicity  to  be  given  to  such  application  as  he  may  deem  fit  and  the 
Commissioner  shall  appoint  a  time  not  less  than  fourteen  days  from  the 
advertisement  or  the  first  of  such  advertisements  if  more  than  one  upon  or 
after  which  the  Eegistrar  shall  unless  a  caveat  shall  be  lodged  f  orbiddmg  the 
same  register  such  applicant  as  the  proprietor  of  such  land  or  estate  by 
entering  in  the  Eegister  Book  the  particulars  of  the  transmission  through 
which  such  applicant  claims  and  by  registering  a  certificate  of  title  to  the 
land  or  estate  so  transmitted  Upon  such  entry  being  made  the  applicant 
shall  become  the  transferee  of  such  land  or  estate  and  be  deemed  to  be  the 
proprietor  thereof  Provided  always  that  the  person  registered  consequent 
on  such  direction  shall  hold  such  land  or  estate  for  the  purposes  for  which 
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it  may  be  applicable  by  law  but  for  the  purpose  of  any  dealings  therewith 
under  the  provisions  of  this  Act  he  snail  be  deemed  to  be  the  absolute 
proprietor  tnereof  The  Commissioner  may  direct  a  caveat  to  be  entered 
by  the  Registrar  for  the  protection  of  the  interests  of  any  other  persons 
interested  in  such  land  or  estate. 

Bemftinder-  54.  Any  porsou  entitled  in  remainder  reversion  or  otherwise  on  a 

J^ioneiT  transmission  may  apply  to  be  registered  as  so  entitled  in  like  manner  and 
m»7*ppi7  supported  by  the  hke  evidence  as  near  as  may  be  as  is  herein  provided 
tSpedM*'**  with  respect  to  a  devisee  or  other  person  claiming  an  estate  of  freehold 
•nch  in  possession.      Such   application  shall  be  dealt  with  in  the  like  manner 

AppUostion  as  is  mentioned  in  the  last  preceding  section  and  any  entry  made  thereupon 
wforred  ^^^^  hsLYe  the  same  effect  and  the  person  registered  shall  hold  the  land  for 
the  same  purposes  and  shall  have  the  same  powers  as  is  and  are  mentioned 
in  such  section.  If  there  shall  be  any  doubt  dispute  or  litigation  under  this 
or  under  either  of  the  last  two  preceding  sections  as  to  the  true  construc- 
tion or  legal  validity  or  effect  of  any  will  or  settlement  relating  to  any 
freehold  land  or  estate  or  if  the  person  entitled  under  any  of  the  provisions 
of  this  Act  to  any  land  or  estate  under  any  will  settlement  or  instrument 
cannot  be  ascertained  the  Supreme  Court  sitting  in  the  exercise  of  its 
equitable  jurisdiction  may  appoint  a  person  to  be  registered  as  the  represen- 
tative of  such  land  or  estate  and  such  person  when  registered  shall  become 
the  transferee  and  be  deemed  to  be  the  proprietor  thereof  for  the  purposes 
of  this  Act  subject  however  to  any  directions  which  shall  from  time  to  time 
be  given  by  the  court  sitting  as  aforesaid  touching  the  disposition  thereof  or 
the  dealing  therewith.     (N.  88  ;  Z.  18 ;  Q.  61-36 ;  S.  47,  188  T.  62-89  86-16.; 

Upon  BUT-  55^  On  the  application  of  any  proprietor  or  of  any  person  entitled  to 

eating       become  a  proprietor  of  land  under  separate  grants  or  certificates  of  title  or 
Krtiflcatesa  ^"^®^  botli  of  such  documcnts  and  on  his  delivering  up  the   duplicates 
gingie  c«r-    thereof  the  Registrar  may  issue  to  him  a  single  certificate  of  title  for  the 
^b^aS  whole  of  such  land  or  several  certificates  as  to  portions  thereof  in  accordance 
with  such  application  so  far  as  the  same  may  be  done  consistently  with  any 
regulations  for  the  time  being  in  force  respecting  the  parcels  of  land   that 
may  be  included  in  one  certificate  of  title  and  upon  registering  any  certificate 
under  this  section  the  Registrar  shall  cancel  the  grant  or  previous  certificate 
and  shall  endorse  thereupon  a  memorandum  setting  forth  the  occasion   of 
such  cancellation  and  referring  to  the  new  certificate.     (N.  97 ;  Z.  139 ; 
Q.  61-94 ;  S.  78  ;  T.  62-99.) 

A  history  of  5g,  Such  references  shall  be  noted  in  the  Register  Book  and  on 
deaiinSi'"*  instruments  filed  hereunder  as  will  allow  the  title  to  be  traced  either  down- 
■^©ctinff  wards  from  or  upwards  to  the  original  certificate  or  grant  but  it  shall  not  be 
prMeAed     necessary  in  any  certified  copy  of  any  certificate  grant  or  instrument  to 

insert  such  references  and  every   such   copy    shall  be   deemed  complete 

notwithstanding  the  omission  of  such  references. 

DeiUingt  57.  I^pou  production  of  a  receipt  of  the  Treasurer  of  the  Colony  for 

regL^wi     t^6  f^l  purchase  money  of  any  land  sold  by  Her  Majesty  in  fee  together 

prior  to       with  an  instrument  dealing  with  such  land  signed  by  the  purchaser    the 

Crown         Registrar  shall  endorse  upon  such  receipt  such  memorial  as  he  is  herein 

«^*°^  required  to  enter  in  the  Register  Book  upon  the  registration  of  any  dealing 

of  a  like  nature  with  land  registered  and  shall  sign  such  endorsement    and 

shall  endorse  such  instrument  with  the  certificate  of  registration  herein 

required  on  the  registration  of  a  like  instrument  after  a  grant  baa  been 
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registered  and  so  on  from  time  to  time  with  respect  to  any  other  dealings 
helore  the  registration  of  the  grant  and  every  such  instrument  shall  there- 
upon be  held  to  be  duly  registered  under  this  Act.  The  Registrar  shall  file 
such  receipt  and  instrument  in  the  office  and  upon  the  registration  of  the 
grant  of  the  land  he  shall  enter  thereon  a  memorial  of  every  dealing 
endorsed  on  such  receipt  and  issue  a  certificate  of  title  to  the  then  transferee 
of  the  land  (if  any).  {Mudgway  v.  Davy  and  Buick,  1 ;  Mangakdhia  v.  New 
Zealand  Timber  Gompani/,  100 ;  Fitzgerald  v.  Archer,  101 ;  Fisher  v.  Oqffhey, 
102.     N.  42-99  ;  Z.  30,46;  S.  112,  62-93  ;  T.  86-11.) 

58.  The  proprietor  of  land  or  a  lease  mortgage  or  charge  or  of  any  Transfera 
estate  right  or  interest  therein  respectively  may  transfer  the  same  by  a  pifth 
transfer  m  one  of  the  forms  in  the  Ffth  Schedule  hereto  and  a  woman  Schedule 
entitled  to  any  right  or  contingent  right  to  dower  in  or  out  of  any  freehold 

land  shall  be  deemed  a  proprietor  within  the  meaning  hereof.  Upon  the 
registration  of  the  transfer  the  estate  and  interest  of  the  proprietor  as  set 
forth  in  such  instrument  or  which  he  shall  be  entitled  or  able  to  transfer  or 
dispose  of  under  any  power  with  all  rights  powers  and  privileges  thereto 
belonging  or  appertaining  shall  pass  to  the  transferee  and  such  transferee 
shall  tne  re  upon  become  the  proprietor  thereof  and  whilst  continuing  such  shall 
be  subject  to  and  liable  for  all  and  every  the  same  requirements  and  liabilities 
to  which  he  would  have  been  subject  and  liable  if  he  had  been  the  former 
proprietor  or  the  original  lessee  mortgagee  or  annuitant.  (Ex  parte  Fllison, 
48 ;  Bailey  v.  Chrispy  54  ;  exparte  hinlay^  55  ;  D'Albrdyhillr,  D' Albrdyhill, 
82 ;  Ashley  v.  Cook,  137  ;  Massett  v.  Colonial  Bank,  138 ;  Kelly  v.  Fuller, 
139 ;  Palmer  v.  Andrews,  146  and  147  ;  Formby  v.  Adelaide  Corporation^  199. 
N.  42  ;  Z.  76  ;  Q.  61-48  ;  S.  96  ;  T.  86187,  62-42.) 

59.  By  virtue  of  every    such  transfer   as  is  herein   mentioned  the  Transfer  to 
right  to  sue  upon  any  mortgage  or  other  instrument  and  to  recover  any  JS^^iue^flSe? 
debt  sum  of  money  annuity  or  damages  thereunder  (notwithstanding  the  under 
same  may  be  deemed  or  held  to  constitute  a  chose  in  action)  and  all  interest 

in  any  such  debt  sum  of  money  annuity  or  damages  shall  be  transferred  so 
so  as  to  vest  the  same  at  law  as  well  as  in  equity  in  the  transferee  thereof. 
Provided  always  that  nothing  herein  contained  shall  prevent  a  Court  of  equity  Saring 
from  giving  effect  to  any  trusts  affecting  such  debt  sum  of  money  annuity  or  ^^^^^ 
damages  in  case  the  transferee  shall  as  between  himself  and  any  other  e^uitj  to 
person   hold  the  same  as  a  trustee.      (Mudgway  and  Davy  v.  Buick,  1 ;  STrwu'* 
D'Albrdyhill  v.  D* Albrdyhill,  82  ;    Neil  v.  Lindsay,  94  ;    Mangakahia  v.  New 
Zealand  Timber  Company,  100  ;  Fitzgerald  v.  Archer,  101 ;  Fisher  v.  Oajffhey, 
102  ;  Kelly  v.  Fuller,  139 ;   Fornhby  v.  Adelaide  Corporation,  199.      N.  3  ;  Z. 
2,  30  ;  Q.  61-60 ;  S.  214  ;  T.  86-9,  62-3.) 

60.  the  proprietor  of  land  or  of  any  estate  or  interest  in  land  under  Proprietor 
the  operation  of  this  Act  whether  of  the  nature  of  real  or  personal  property  ^JjJintiy 
may  transfer  such  land  estate  or  interest  to  his  wife  or  if  such  proprietor  be  inbimeeif 

a  married  woman  it  shall  be  lawful  for  her  to  make  such  transfer  to  her  Jnthout^" 
husband  or  it  shall  be  lawful  for  such  proprietor  to  make  such  transfer  JJjJ*'*^  •"^ 
directly  to  himself  and  another  person  or  jointly  with  any  other  person  to      * 
himself  alone  or  to  create  or  execute  any  power  of  appointment  or  dis- 
position or  to  create  or  limit  estates  in  remainder  or  otherwise  as  legal 
estates  of  or  concerning  land  the  subject  thereof  without  the  intervention  of 
any  precedent  or  particular  estate  and  also  like  estates  as  legal  estates 
without  the  employment  or  intervention  of  any  form  of  use  and  upon  the 
registration  of  9uch  transfer  the  land  estate  or  interest  shall  vest  in  the 
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transferee  solely  or  jointly  as  the  case  may  be  or  in  the  person  in  whose 
favour  any  such  power  may  have  been  executed  or  taking  under  any  such 
limitation  or  otherwise  according  to  the  intent  and  meaning  of  such  instru- 
ment and  she  he  or  they  shall  become  and  be  deemed  the  proprietor  or 
proprietors  thereof. 

instrumeB^  81.  Every  transfer  or  other  instrument  shall  be  deemed  of  the   same 

ZadregS^  oflBcacy  as  if  under  seal  and  when  signed  by  the  proprietor  and  registered 

ha^the       ®^*^  ^®  *®  valid  and  effectual  to  all  intents  and  purposes  for  conveying 

MineefficMj  passing  or  conferring  the  estates  iotorests  or  rights  expressed  to  be  thereby 

acklioJI?*      transferred  leased  or  created  respectively   as   a  deed   duly- executed    and 

ledged  but    acknowledged  by  the  same  person  would  have  been  under  any  law  hereto- 

J??S2S^to     fore  or  now  in  force  in  Victoria,  or  as  any  other  form  of  document  would 

rJr^^lr^ur  ^^^®  ^®®°  either  at  law  or  in  equity  and  every  instrument  acknowledged 

m|n^j*     within   Victoria  by  any   woman  appearing  by   the  Register  Book  to  be 

them  married  (whether  a  sole  proprietor  or  not)  and  certified  under  the  hand  of 

the  Registrar  or  of  some  assistant  Registrar  or  perpetual  Commissioner  in  the 

1^^  Perm  in  the  Sixth  Schedule  hereto  and  every  instrument  acknowledged  out 

of  Victoria  by  any  woman  appearing  by  the  Register  Book  to  be  married 

whether  a  sole  proprietor  or  not)  and  certified  under  the  hand  of  a  special 

Commissioner  in  the  Form  in  the  said  Schedule  shall  when  such  instrument 

has  been  registered  be  as  valid  and  effectual  to  all  intents  and  purposes  as  a 

deed  duly  executed  and  acknowledged  or  an  instrument  duly  signed  and 

acknowledged  by  her  would  have  been  under  any  law  heretofore  or  now  in 

force  in  Victoria  or  as  any  other  form  of  document  would  have  been  either 

at  law  or  in  equity  and  such  certificate  shall  be  deemed  and  receired  as 

suflScient  evidence  of  the  due  signature  and  acknowledgment  by  her  of  the 

instrument  therein  referred  to :    Provided  always  that  a  married  woman 

entitled  to  her  separate  use  and  not  restrained  from  anticipation  or  having 

a  power  of  appointment  shall  for  the  purposes  of  this  Act  be  deemed  a 

feme  8ole.     {In  re  Kerr,  6  ;  ex  parte  Folk,  170;  re  PyJcett,  171.     Q.  6I-4S, 

77.14  ;  S.  67  ;  T.  62-39.) 

9ff*i^<^<>'  62.  If  the  transfer  purports  to  transfer  the  whole  or  part  of  the  land 
deifverod  np  mentioned  in  any  grant  or  certificate  of  title  the  transferor  shall  deliver  up  the 
oeUed*8o  far  ^^P^i^ate  grant  or  certificate  and  the  Registrar  shall  after  registering  the  trane- 
as  reganiB  fercudorseon  the  grant  or  certificate  a  memorandum  cancellingthe  same  either 
on»^T*°°  wholly  or  partially  according  as  the  transfer  purports  to  transfer  the  whole 
transferred  or  part  of  the  land  and  the  duplicate  of  any  wholly  cancelled  grant  or  certifi- 
JertifiSte  to  cate  shall  be  retained  by  him  and  the  duplicate  of  any  partially  cancelled 
^®  ^*uj!f  ^^  grant  or  certificate  shall  be  returned  endorsed  as  aforesaid  to  the  transferor 
S^^aoertifl.  and  the  Registrar  shall  make  out  to  the  transferee  a  certificate  of  title  to 
partuntrans-  *^®  ^^^^  mentioned  in  such  transfer  and  whenever  required  by  the  proprietor 
ferred  to  be  of  the  uutransferred  portion  shall  make  out  to  such  proprietor  a  certificate 
proprie\or  ^^  ^^^^^  ^  ^^^h  portiou.  Provided  always  that  if  the  land  be  leasehold  the 
whende-  lease  and  duplicate  shall  not  be  cancelled  and  the  latter  document  instead  of 
^^^  being  retained  shall  be  delivered  to  the  transferee.      {Be  Beattie,  53  ;   ^iggt 

V.    Waterhouse,   58 ;    ex   parte  Bigly,  17,     N.  44;  Z.  73,  78 ;    Q.   77-28  ; 

S.  100-62  ;  T.  62-138, 137.     See  also  Sec,  51,  of  1885  Act.) 

T»Mjeree  QQ^  In  every  transfer  of  land  under  the  operation  of  this  Act  subject 

ject*toen-  "  to  a  mortgage  or  charge  there  shall  be  implied  a  covenant  with  the  tranferor 
t?kid^Sy  ^y  ^^®  transferee  binding  the  latter  and  his  heirs  executors  administrators 
transferor     and  transferees  that  he  or  they  will  pay  the  interest  secured  by  such  mortgage 
after  the  rate  and  at  the  times  and  in  the  manner  therein  specified  and  will 
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pay  the  annnitj  at  the  times  and  in  the  manner  specified  in  the  charge  and  will 
indemnify  and  keep  harmless  the  transferor  and  his  representatives  from  and 
against  the  principal  snm  secured  by  the  mortgage  and  from  and  against  all 
liability  in  respect  of  any  of  the  covenants  therein  contained  or  by  this  Act 
declared  to  be  implied  therein  on  the  part  of  the  transferor.  (Ux  parte 
Bavies  If  Inman,  208  ;  Fhillips  v.  MeLaehlan,  216.  N.  46 ;  Q.  61-68 ;  S.  97  ; 
T.  62-46.) 

64.  Whenever  any  transfer  or  lease  of  freehold  land  shall  contain  the  Creation  of 
words  "  Together  with  a  right  of  carriage  way  over  "  [specifying  or  «»•«»"»*• 
describing  the  road  or  roads  over  toliich.  the  easement  is  created  and  referrina 

to  a  map  endorsed  whereon  such  road  or  roads  is  or  are  coloured  hrou)n'\  such 
words  shall  have  the  same  effect  and  be  construed  as  if  there  had  been 
inserted  in  such  transfer  or  lease  the  words  contained  in  the  Seventh  seyenth 
Schedule  hereto  A  memorial  of  any  transfer  or  lease  creating  any  easement  schedule 
over  or  upon  or  affecting  any  land  under  the  operation  of  this  Act  shall  be  Hemorui 
entered  upon  the  folium  of  the  Register  Book  constituted  by  the  grant  or  tob^^?* 
existing  certificate  of  title  of  such  land  in  addition  to  any  other  entry  tered 
concerning  such  instrument  required  by  this  Act.     {Anderson  v.  Maori  Hill 
Borough,  103,  124.     N.  43.     See  also  Act  1876,  Sec,  3.) 

65.  Every  certificate  of  any  person  or  corporation   sole  being  the  Wordi  of 
proprietor  of  an  estate  in  fee  simple  whether  in  possession  remainder  or  ^9i^!!^r 
reversion  and  every  instrument  transferring  or  creating  such  an  estate  to  or  ^'^"y^^* 
in  favour  of  any  person  or  corporation  sole  shall  imply  and  be  deemed  to  "°^ 
include  the  heirs  of  such  person  or  the  successors  of  such  corporation. 

(S.  76.) 

66.  The  dower  of  the  widow  of  any  Crown  srantee  or  proprietor  of  ab  to  dower 
freehold  land  alienated  bv  Her  Majesty  on  or  after  the  second  day  of  October  ^^^ 
one  thousand  eight  hundred  and  sixty-two  and  the  dower  of  the  widow  of 

any  proprietor  of  freehold  land  alienated  by  Her  Majesty  before  that  day 
(notwithstanding  any  such  widow  shall  have  been  married  before  the  first 
day  of  January  odo  thousand  eight  hundred  and  thirty-seven  but  subject  as 
to  the  last-mentioned  land  to  the  provisoes  hereinafter  contained)  shall  be 
barred  by  the  absolute  disposition  of  the  land  by  her  husband  in  his  lifetime 
or  by  his  will  and  all  partial  estates  and  interests  and  all  mortgages  and 
charges  created  under  this  Act  or  by  will  of  her  husband  and  all  encum- 
brancea  to  which  any  such  land  shall  under  the  provisions  of  this  Act  be 
subject  or  liable  shall  be  valid  and  effectual  as  against  the  right  of  his  widow 
to  dower  in  or  out  of  the  same  and  her  right  shall  also  be  subject  to  such 
other  of  the  provisions  of  Part  III.  of  the  "  Real  Property  Statute  1864  " 
as  shall  be  consistent  with  this  Act     Provided  always  that  any  right  or  Subaittinff 
contingent  right  to  dower  which  may  subsist  in  or  out  of  anv  land  alienated  ff^mOTtioned 
by  Her  Majesty  before  the  said  second  day  of  October  and  which  shall  be  in^e ©««»«- 
mentioned  as  an  encumbrance  in  the  certificate  of  title  shall  not  be  prejudiced  be  p«^   ** 
by  this  section  but  no  right  or  contingent  right  to  dower  in  or  out  of  such  J«<^««^ 
land  which  shall  not  have  arisen  before  the  land  is  brought  under  this  Act 
or  which  shall  be  capable  of  being  defeated  by  the  exercise  of  any  power  of 
appointment  conferred  on  the  applicant  owner  shall  be  deemed  or  mentioned 
as  such  an  encumbrance     Provided  also  that  no  land  alienated  by  Her  Baned 
Majesty  before  the  said  second  day  of  October  and  the  right  or  contingent  noJ^J)  Sf^ 
right  to  dower  in  or  out  of  which  shall  have  been  actually  barred  before  the  IwriTedby 
land  is  brought  under  this  Act  shall  be  liable  to  a  new  right  to  dower  in  £jjjj"^ 
favour  of  the  widow  of  the  applicant  owner  arising  under  or  by  virtue  of  ^'W^ 
the  certificate  of  title  or  any  entry  on  the  register.    {Moyle  v.  Oihhs,  120.)  ^'    ^ 
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67*  In  every  case  in  which  the  Supreme  Court  sitting  in  the  exercise 

of  its  ecclesiastical  jurisdiction  shall  he  satisfied  that  the  proprietor  of  any 
freehold  land  whether  under  the  "  Eeal  Property  Act "  or  under  this  Act 
(including  an  estate  pur  autre  vie  whether  it  would  have  passed  or  gone  to 
heirs  or  to  executors  or  administrators)  having  power  to  dispose  of  such  land 
hv  will  otherwise  than  solely  by  appointment  by  will  or  by  writing  in  the 
nature  of  a  will  in  exercise  of  a  power  or  who  being  a  married  woman  would 
have  had  such  power  of  disposition  otherwise  than  as  aforesaid  had  she  been 
a  ferne  sole  shall  after  the  second  day  of  June  one  thousand  eight  hundred 
and  sixty-four  have  died  intestate  as  to  such  land  or  without  leaving  a  will 
thereof  of  which  probate  or  letters  of  administration  with  the  will  annexed 
shall  be  granted  by  the  said  court  within  twelve  months  after  the  death  of 
such  proprietor  such  court  may  on  the  application  supported  by  affidavit  of 
any  person  interested  in  the  estate  or  of  any  creditor  of  the  deceased  grant 
a  rule  in  the  Form  in  the  Eighth  Schedule  hereto  that  such  land  shall  be  dealt 
with  as  if  it  had  been  held  for  a  term  of  years  and  shall  commit  the  adminis- 
tration thereof  to  any  person  the  said  court  shall  think  proper  to  appoint  as 
administrator  In  the  event  of  such  rule  being  granted  all  the  estate  of  the 
deceased  proprietor  in  such  land  or  if  a  married  woman  all  the  estate  which 
she  woula  have  had  therein  had  she  been  2k  feme  sole  shall  vest  in  the  adminis- 
trator thereof  and  shall  be  assets  in  his  hands  and  be  administered  without 
any  distinction  between  debts  by  specialty  and  debts  by  simple  contract 
whether  the  heirs  be  or  be  not  bound  by  the  specialty  debts  and  otherwise 
shall  be  subject  to  the  same  laws  and  go  and  be  applied  and  distributed  in 
the  same  manner  in  all  respects  unless  hereby  otherwise  provided  as  if  such 
land  had  been  held  for  a  term  of  years  by  the  deceased  and  he  or  she  had 
died  actually  intestate  as  to  the  same  anything  in  Part  X.  of  the  *'  fieai 
Property  Statute  1864  **  to  the  contrary  notwithstanding  Provided  always 
that  if  a  married  woman  whether  registered  solely  or  jointly  with  her 
husband  in  her  right  shall  be  the  proprietor  of  such  land  and  she  shall  die 
leaving  her  husband  surviving  the  aistribution  thereof  shall  be  in  accordance 
with  the  distribution  of  his  personal  estate  had  he  died  intestate  leaving  a  widow 
anything  in  the  Acts  mentioned  in  the  Ninth  Schedule  hereto  to  the  contrary 
notwithstanding  the  intention  being  that  a  widower  shall  stand  in  the  same 
position  with  respect  to  the  distribution  of  such  land  as  aforesaid  of  his 
deceased  wife  as  she  would  have  stood  in  with  respect  to  the  distribution  of 
his  personal  estate  had  he  died  intestate  leaving  her  surviving  Provided 
also  that  such  land  shall  not  be  deemed  of  a  wasting  nature  so  as  to  require 
its  conversion  into  money  on  that  ground  alone. 

68.  The  Supreme  Court  sitting  as  aforesaid  may  upon  any  such  appli- 
cation as  aforesaid  or  upon  the  application  of  the  Curator  of  the  estates  of 
deceased  persons  supported  by  affidavit  of  a  like  nature  (so  far  as  may  be) 
to  that  required  in  the  case  of  a  £:rant  of  letters  of  administration  of  the 
goods  of  a  deceased  person  appoint  such  Curator  by  a  rule  in  the  form  in  the 
Eighth  Schedule  hereto  to  be  the  administrator  of  such  land  as  aforesaid 
and  every  rule  when  made  appointing  the  Curator  to  be  such  administrator 
shall  vest  in  and  give  to  and  impose  on  that  officer  the  same  estates  rights 
powers  commission  duties  and  liabilities  so  far  as  not  hereby  otherwise 
provided  as  if  letters  of  administration  had  been  granted  to  him  and  as  if 
such  land  had  been  held  for  a  term  of  years  by  the  deceased  and  every  such 
rule  shall  be  deemed  to  be  legal  process  within  the  meaning  of  any  Act  now 
or  hereafter  to  be  in  force  relating  to  the  collection  and  audit  of  the  public 
moneys  and  accounts  Provided  always  that  the  administration  and  distribu- 
tion of  such  land  shall  be  in  accordance  with  the  last  preceding  section. 
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69»  The  title  of  any  administrator  appointed  under  either  of  the  last  The  title  of 
two  preceding  sections  to  the  land  to  be  administered  and  to  the  rents  and  SirSMto"' 
profits  thereof  shall  upon  such  entry  being  made  in  the  Eegister  Book  as  hare  relation 
hereinafter  mentioned  relate  back  to  and  be  deemed  to  have  arisen  upon  the  de»?h^f  the 
death  of  the  proprietor  of  such  land  as  if  there  had  been  no  interval  of  proprietor 
time  between  such  death  and  entry  and  if  the  same  person  shall  be  adminis- 
trator of  freehold  land  as  is  administrator  of  the  goods  of  the  deceased 
or  executor  of  a  will  made  by  him  disposing  of  property  other  than  the 
land  to  be  administered  or  administrator  with  such  a  will  annexed  causes  of 
action  of  whatever  kind  may  be  joined  in  the  same  proceediag  by  or  against 
such  person  but  this  shall  not  extend  to  replevin  or  ejectment.     (Pannan  v. 
Pannan,  18 ;  re  McCartJiy,  19 ;  Droop  v.  Colonial  Bank,  122.     Q.  78-14  ;  T. 
74-14.) 

70.  The  practice  and  proceedings  so  far  as  may  be  upon  granting  Proceeding 
letters  of  administration  of  the  goods  of  a  person  dying  intestate  shall  be  SSTuon 
applicable  to  administration  rules  applied  for  under  this  Act  by  any  person  JjJ*J*P5ji*^ 
other  than  the  Curator.    {Saunders  v.  Cabot,  15  ;  Pannan  v.  Pannan,  16,  18 ;  rate  persona 
McArtney  v.  Kesterson,  17  ;  re  McCarthy,  19.    N.  11-3 ;  Q.  78-26;  8.  220-2 ; 

T.  62-11-3.) 

71.  Every  succeeding  Curator   shall  immediately  on  his  appointment  proceedings 
and  by  virtue  thereof  become  administrator  of  all  such  freehold  land  as  t!LS^ 
aforesaid  as  shall  have  been  left  unadministered  by  any  predecessor  and  the  tion  luies 
laws  which  now  are  or  shall  hereafter  be  in  force  concerning  the  matters  curato?s  ^ 
and  things  to  be  done  bv  and  the  proceedings  by  or  against  the  Curator  and  °*°»» 

his  rights  duties  and  liabilities  under  rules  to  administer  personal  estates 
or  orders  thereupon  shall  extend  and  apply  so  far  as  may  be  to  rules 
appointing  him  an  administrator  under  this  Act. 

72.  Any  rule  which  shall  hereafter  be  made  under  the  Act  of  the  K«io»  fo 
Parliament  of  Victoria  number  CCXXX.  appointing  a  person  or  the  Curator  freThoiSb*' 
to  be  the  administrator  of  freehold  land  not  under  the  operation  of  this  Act  ^^^J^^j^ 
shall  have  the  same  force  and  effect  to  all  intents  and  purposes  whatsoever  toinciude'^ 
as  a  rule  made  under  this  Act  appointing  him  an  administrator  of  freehold  ^®d«  this 
land  and  the  word  owner  in  the  first-mentioned  rule  shall  be  deemed  to  Act 
include  as  well  an   owner  of  freehold  land  not  under  as  a  proprietor  of  provisions 
freehold  land  under  the  "Eeal  Property  Act"  or  under  this   Act    The  ^f  ^^to"' 
Curator  herein  mentioned  shall  be  deemed  to  mean  the  Curator  for  the  time  »ppiioabfeto 
being  under  the  said  Act  number  CCXXX.  and  the  provisions  of  such  Act  J^der^*'^ 
and  the  matters  and  things  to  be  done  by  and  the  proceedings  by  or  against 

the  Curator  and  his  rights  duties  and  liabilities  under  rules  made  thereunder 
shall  extend  and  apply  so  far  as  may  be  to  rules  to  administer  freehold 
land  made  under  this  Act.  {Pannan  v.  Pannan,  18;  re  McCarthy,  19.  Q. 
78,20;  T.  74-8,  18, 19.) 

73.  Upon  the  receipt  of  an  oflBce  copy  of  the  rule  appointing  an  Entry  to  be 
administrator  of  freehold  land  and  upon  the  notification  in  the  Government  ^^J^^^ 
Gazette  of  the  appointment  of  any  succeeding  Curator  the  Registrar  shall  Book  of  the 
on  an  application  in  writing  of  such  administrator  to  be  registered  as  Sg^iSfSd^'* 
proprietor  in  respect  to  any  land  therein  described  enter  in  the  Eegister  =^^J»*<>' 
Book  upon  the  leaf  constituted  by  the  grant  or  certificate  of  title  of  such  JSch**entry° 
land  a  memorandum  notifying  such  appointment  and  the  day  of  the  death 

of  the  proprietor  when  the  same  can  oe  ascertained  and  upon  such  entry 
being  made  such  administrator  shall  become  the  transferee  and  be  deemed  to 
be  the  proprietor  of  the  estate  or  interest  of  the  deceased  proprietor  in  such 
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land  or  of  such  part  thereof  as  shall  then  remam  unadministered  and  shall 
hold  the  same  subject  to  the  equities  upon  which  the  deceased  held  the  same 
but  for  the  purpose  of  any  dealings  with  such  land  every  such  administrator 
shall  be  deemed  to  be  the  absolute  proprietor  thereof.  If  in  any  case  more 
than  one  such  administrator  shall  be  appointed  all  of  them  for  the  time 
being  shall  join  and  concur  in  every  instrument  relating  to  the  land. 
(Pannan  y.  Fannan,  18 ;  re  MeCktrthyy  19 ;  Droop  y.  Oolonial  Bank,  122. 
See  note  to  See,  69,  ante.) 

Byerj  sd.  74^  Every  administrator  appointed  under  this  Act  shall  be  deemed  a 

under  this'  trustec  within  the  meaning  of  any  statute  now  or  hereafter  to  be  in  force 

dMmeda  relating  to  trusts  and  trustees  so  far  as  such  statute  concerns  the  applica- 

tnistee  tiou  for  or  towards  the  maintenance  or  education  of  an  infant  of  income 

>ta^  of  ^^^  ^^®  accumulation  and  investment  of  the  residue  and  the  application  of 

trntto  the  accumulations.     (Saunders  v.  Cabot ,  15.     Q.  78-16 ;  T.  74-16.) 


I  of  75.  The  proprietor  of  any  freehold  land  under  the  operation  of  this 

Act  may  lease  the  same  for  any  term  exceeding  three  years  by  sifi^ning  a 
sSeSuio  1®**®  thereof  in  the  form  in  the  Tenth  Schedule  hereto  but  no  lease  subject  to  a 
mortgage  or  charge  shall  be  valid  or  binding  against  the  mortgagee  or  annuitant 
unless  he  shall  have  consented  in  writing  to  such  lease  prior  to  the  same 
being  registered.  (Smith  v.  Davy,  89, 135  ;  Ettershank  v.  The  Queen,  153 ; 
Wilson  V.  Kiny,  166  ;  Buckett  v.  Knobbe,  167, 168.  N.  49  ;  Q.  61-52  ;  S.  93  ; 
T.  62-47.) 

Ooreiuuitsto  76.  In  ovory  lease  made  under  the  provisions  of  this  Act  there  ah&U 

in  ewy*^    be  implied  the  following  covenants  with  the  lessor  and  his  transferees  by 
iMaea^inst  the  lessce  binding  the  latter  and  his  heirs  executors  administrators  and 
transferees  (that  is  to  say) : — (1)  That  he  or  they  will  pay  the  rent  reserved 
by  the  lease  at  the  times  therein  mentioned  and  all  rates  and  taxes  which 
may  be  payable  in  respect  of  the  leased  property  during  the  continuance  of 
the  lease  unless  the  same  are  or  shall  be  payable  exclusively  by  the  owner 
of  the  property  under  any  Act  or  Statute  now  or  hereafter  to  be  in  force 
relating  to  municipal  institutions  or  relating  to  road  districts  and  shires  and 
the  administration  of  local  affairs  without  the  limits  of  boroughs.    (Bucknall 
V.  Beid,  145.)      (2)  That  he  or  they  will  keep  and  yield  up  the  leased 
property  in  good  and  tenantable  repair  accidents  and  damage  from  storm  and 
tempest  reasonable  wear  and  tear  excepted.     (N.  51 ;  Z.  156 ;  Q.  61-75 ;  8. 
124, 130, 152  ;  T.  62-49,  62-62.     See  Sec.  28, 1885  Act,) 

Powentobe  77*  III  evory  lease  made  under  this  Act  there  shall  also  be  implied  in 

^or^  ^  *^®  lessor  and  his  transferees  the  following  powers  (that  is  to  say)  : — (1) 
That  he  or  they  may  with  or  without  surveyors  workmen  or  others  once  in 
every  year  during  the  term  at  a  reasonable  time  of  the  day  enter  upon  the 
leased  property  and  view  the  state  of  repair  thereof.  (2)  That  in  case  the 
rent  or  any  part  thereof  shall  be  in  arrear  for  the  space  of  one  month 
althouffh  no  legal  or  formal  demand  shall  have  been  made  for  payment 
thereof  or  in  case  of  any  breach  or  non-observance  of  any  of  the  covenants 
expressed  in  the  lease  or  by  this  Act  declared  to  be  implied  therein  on  the 
part  of  the  lessee  or  his  transferees  and  such  breach  or  non-observance 
continuing  for  the  space  of  one  month  it  shall  bo  lawful  for  the  lessor  or 
his  transferees  to  re-enter  upon  and  take  possession  of  the  leased  property. 
(N.  51 ;  Z.  90,  92;  Q.  61-70,  71 ;  S.  124;  T.  62-49,  50.) 
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78.  Whenever  in  any  lease  made  under  tbis  Act  the  lessee  shall  short  forms 
employ  any  of  the  forms  of  words  contained  in  column  one  of  the  Eleventh  Jj  kl^** 
Schedule  hereto  and  distinguished  by  any  number  therein  such  lease  shall 

be  taken  to  have  the  same  effect  and  be  construed  as  if  he  had  inserted  sche^ 
therein  the  form  of  words  contained  in  column  two  of  the  same  schedule 
and  distinguished  by  the  corresponding  number  and  every  such  form  shall 
be  deemed  a  covenant  with  the  lessor  and  his  transferees  by  the  lessee 
binding  the  latter  and  his  heirs  executors  administrators  and  transferees  but 
it  shall  not  be  necessary  in  any  such  lease  to  insert  any  such  number. 
There  may  be  introduced  into  or  annexed  to  any  of  the  forms  in  the  first 
column  any  express  exceptions  from  or  express  qualifications  thereof  respec- 
tively and  the  like  exceptions  or  qualifications  shall  be  taken  to  be  made 
from  or  in  the  corresponding  forms  in  the  second  column. 

79.  In  every  transfer  of  a  lease  made  under  the  "  Eeal  Property  Act "  ^^^J^^ 
or  this  Act  and  in  every  transfer  of  a  grant  for  years  there  shall  be  implied  on  ^mafer 
a  covenant  with  the  transferor  by  the  transferee  binding  him  and  his  heirs  ^^^••^ 
executors  administrators  and  transferees  that  he  or  they  will  thenceforth 

pay  the  rent  by  the  lease  or  srant  reserved  and  perform  and  observe  all  the 
covenants  contained  in  the  lease  or  grant  or  by  the  said  Act  or  this  Act 
declared  to  be  implied  in  the  lease  and  on  the  part  of  the  lessee  or  his 
transferees  to  be  performed  and  observed  and  will  indemnify  and  keep 
harmless  the  transferor  and  his  representatives  against  all  actions  suits 
claims  and  expenses  in  respect  of  the  non-payment  of  such  rent  or  the 
breach  or  non-observance  of  such  covenants  or  any  of  them.  (Z.  84 ;  S. 
162.) 

80.  The  Commissioner  upon  proof  to  his  satisfaction  of  recovery  of  ^^co^^yo' 
possession  by  a  lessor  or  his  transferees  by  any  legal  proceeding  may  direct  Ey uSUSrto 
the  Registrar  to  make  an  entry  of  the  same  in  the  Register  Book  and  the  ^^rS^jJ^j 
term  for  which  the  land  was  leased  shall  upon  such  entry  being  made  Book 
determine  but  without  prejudice  to  any  action  or  cause  of  action  which 

shall  previously  have  been  commenced  or  have  accrued  in  respect  of  any 
breach  or  non-observance  of  any  covenant  expressed  in  the  lease  or  by  this 
Act  declared  to  be  implied  therein.  (Colonial  Bank  v.  Rahbagey  126; 
Equitable  Building  Society  v.  Bo9S^  140 ;  Wadham  v.  Buttle^  155 ;  Otago 
Harbour  Board  v.  Spedding,  165.) 

81.  Upon  the  insolvency  of  the  proprietor  of  any  lease  made  under  Mortgagee 
this  Act  subject  to  one  mortgage  only  or  to  several  mortgages  if  owned  by  fntirMtofaa 
the  same  person  the  Eegistrar  on  the  application  in  writing  of  the  mort-  insohent 
gagee  or  his  transferees  accompanied  by  a  statement  signed  by  the  assi^ee  ip^SYe 
of  such  insolvent  refusing  to  accept  such  lease  shall  enter  in  the  Register  entered  m 
Book  a  note  of  such  refusal  and  such  entry  shall  operate  as  a  foreclosure  thSLSeJnd 
and  as  a  transfer  of  the  interest  of  the  insolvent  in  such  lease  to  the  mort-  i*°„^of ^* 
gagee^^is  transferees  and  if  he  or  they  shall  neglect  or  refuse  to  make  appSr  ™*^ 
such  application  as  aforesaid  within  twenty-one  days  after  notice  in  writing 

in  that  behalf  from  the  lessor  or  his  transferees  shall  have  been  served  on 
the  mortgagee  or  his  transferees  by  being  given  to  him  or  them  or  by  being 
sent  through  the  post  office  by  a  registered  letter  directed  to  him  or  them 
at  his  or  their  address  as  stated  in  the  mortgage  or  transfer  thereof  the 
Begbtrar  on  the  application  in  writing  of  the  lessor  or  his  transferees  to  be 
registered  as  surrenderee  or  surrenderees  of  the  lease  accompanied  by  such 
a  statement  as  aforesaid  and  proof  of  such  neglect  or  refusal  shall  enter 
in  the  Begister  Book  notice  of  such  statement  and  of  such  neglect  or 
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refusal  and  such  entry  shall  operate  as  a  surrender  of  such  lease  discharged 
from  the  mortgage  or  several  mortgages  aforesaid  but  without  prejudice  to 
any  action  or  cause  of  action  which  shall  previously  have  been  commenced 
or  have  accrued  in  respect  of  any  breach  or  non-observance  of  any  covenant 
expressed  in  the  lease  or  by  this  Act  declared  to  be  implied  therein.  {Be 
Win.  Biggs,  59  ;  Bank  of  New  South  Wales  v.  Palmer,  108.) 

JjJ^J^f  82.  A  lease  made  under  this  Act  may  be  surrendered  and  determined 

dered  hj '  as  Well  by  Operation  of  law  or  under  any  statute  now  or  hereafter  to  be  in 
by^klwe^*  forco  relating  to  insolvents  and  their  estates  as  by  the  word  "  surrendered  " 
with  oonoar-  with  the  date  being  endorsed  upon  such  lease  or  on  the  duplicate  thereof 
£S^°'  (if  any)  and  signea  by  the  lessee  or  his  transferee  and  by  the  lessor  or  his 
transferee  and  attested  by  a  witness.  The  Begistrar  shall  enter  in  the 
Register  Book  a  memorandum  recording  the  date  of  such  surrender  and 
shall  likewise  endorse  upon  the  duplicate  (if  any)  a  memorandum  recording 
the  fact  of  such  entry  having  been  made.  Upon  such  entry  in  the  Register 
Book  the  estate  and  interest  of  the  lessee  or  his  transferee  shall  vest  in  the 
lessor  or  in  the  proprietor  for  the  time  being  of  the  reversion  and  inheritance 
in  the  land  immediately  expectant  on  the  term  and  production  of  such  lease 
or  duplicate  (if  any)  bearing  such  endorsement  and  memorandum  shall  be 
BuflScient  evidence  that  such  lease  has  been  legally  surrendered  Provided 
that  no  lease  subject  to  a  mortgage  or  charge  shall  be  so  surrendered  with- 
out the  consent  in  writing  of  the  proprietor  thereof.  (Kearton  v.  Bichardton, 
126.     N.  50  ;  Z.  89 ;  Q.  61-54 ;  S.  120,  92  ;  T.  62-48.) 

imd'^**  83.  The  proprietor  of  any  land  under  the  operation  of  this  Act  may 

ivemh'^^  mortgage  the  same  by  signing  a  mortgage  thereof  in  the  Form  in  the  Tirelfti 
Schedule      Schedule  hereto  and  may  charge  the  same  with  the  payment  of  an  annuity 
Thirteenth    by  signing  a  charge  thereof  in  the  Form  in  the  Thirteenth  Schedule  hereto. 
^***^"^^      {Queen  v.  Watton,  91.     Q.  61-2,  60 ;  S.  128  ;  T.  86-17.) 
chw^not**'         84.  A  mortgage  and  a  charge  under  this  Act  shall  when  registered  as 
MtranSer    hereinbefore  provided  havo  effect  as  a  security  but  shall  not  operate  as  a 
transfer  of  the  land  thereby  mortgaged  or  charged  and  in  case  default  be 
Prwjedurein  j^^Ae  in  payment  of  the  principal  sum  interest  or  annuitv  secured  or  any 
default        part  thereof  respectively  or    in  the  performance  or  observance  of  any 
covenant  expressed  in  any  mortgage  or  charge  or  hereby  declared  to  h^ 
implied  in  any  mortgage  and  such  default  be  continued  for  one  month  or  for 
such  other  period  of  time  as  may  therein  for  that  purpose  be  expressly  fixed 
the  mortgagee  or  annuitant  or  his  transferees  may  serve  on  the  mortgagor 
or  grantor  or  his  transferees  notice  in  writing  to  pay  the  money  owing 
on  such   mortgage  or  charge  or  to  perform  and  observe  the  i^oresaid 
covenants  (as  the  case  may  be)  by  giving  such  notice  to  him  or    them 
or  by  leaving  the  same  on  the  mortgaged  or  charged  land  or  by  sending 
the  same  through  the  post  office  by  a  registered  letter  directed  to  the  then 
proprietor  of  the  land  at  his  address   appearing  in  the  Register    Book. 
D'Alhrdyhill  v.  UAlbrdyhill,  82  ;  ex  parte  Bay  nee,  82  a.) 
Power  to  sell         85.  If  such  default  in  payment  or  in  performance  or  observance   of 
covenants  shall  continue  for  one  month  after  the  service  of  such  notice  or 
for  such  other  period  as  may  in  such  mortgage  or  charge  be  for  that  purpose 
fixed    the  mortgagee  or  annuitant  or  his  transferees  may  sell  the   land 
mortgaged  or  charged  or  any  part  thereof  either  altogether  or  in  lots  by 
public  auction  or  by  private  contract  and  either  at  one  or  at  several   times 
and  subject  to  such  terms  and  conditions  as  may  be  deemed  fit  and  may  buy 
in  or  vary  or  rescind  any  contract  for  sale  and  resell  in  manner  aforesaid 
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without  being  liable  for  any  loss  occasioned  thereby  and  may  make  and  sign 
such  transfers  and  do  such  acfcs  and  things  as  shall  be  necessary  for 
effectuating  any  such  sale  and  no  purchaser  shall  be  bound  to  see  or  enquire 
whether  such  default  as  aforesaid  shall  have  been  made  or  have  happened  or 
have  continued  or  whether  such  notice  as  aforesaid  shall  have  been  served  or 
otherwise  into  the  propriety  or  regularity  of  any  such  sale.  {Miller  v. 
JUarrisey,  181.     N.  66 ;  Q.  61-88  ;  T.  62-54.     See  See.  4A  of  1885  Act,) 

86.  The  purchase  money  arising  from  the  sale  of  the  mortgaged  or  AopUoation 
charged  land  shall  be  applied  as  follows  :  If  the  sale  be  by  the  mortgagee  or  mon^'***^ 
his  transferees — First  m  payment  of  the  expenses  of  and  incidental  to  such 

sale  and  consequent  on  such  default  secondly  in  payment  of  the  moneys 
which  may  be  due  or  owing  on  the  mortgage  thirdly  in  payment  of  subse- 
quent mortgages  and  of  any  money  which  may  be  due  or  owing  in  respect  / 
of  any  subsequent  charge  in  the  order  of  their  respective  priorities  and  the  '' 
surplus  (if  any)  shall  be  paid  to  the  mortgagor  Provided  always  that  if  the 
sale  be  made  by  a  mortgagee  or  his  transferees  and  there  is  a  subsequent 
charge  the  parchase  moneys  after  there  shall  have  been  made  thereout  all 
proper  prior  payments  shall  be  deposited  by  him  or  them  in  the  manner  and 
names  and  for  purposes  corresponding  with  those  after  mentioned.  If  the 
sale  be  by  the  annuitant  or  his  transferees — First  in  payment  of  the  expenses 
of  and  incidental  to  such  sale  and  consequent  on  such  default  then  in 
payment  of  the  moneys  which  may  be  due  or  owing  to  the  annuitant  or  his 
transferees  and  the  residue  shall  be  deposited  by  him  or  them  at  interest  in 
the  savings  bank  or  in  some  other  bank  in  Melbourne  in  the  joint  names  of 
the  annuitant  or  his  transferees  and  of  the  Eegistrar  to  satisfy  the  accruing 
payments  of  the  charge  and  subject  thereto  for  the  benefit  of  the  parties 
who  may  be  or  become  entitled  to  the  residue  of  the  deposited  money. 

87.  Upon  the  registration  of  any  transfer  signed  by  a  mortgagee  or  Registrar 
annuitant  or  his  transferees  for  the  purpose  of  such  sale  as  aforesaid  the  to  mlebj 
estate  and  interest  of  the  mortgagor  or  grantor  in  the  land  therein  described  "**J[^52unt 
at  the  time  of  the  registration  of  the  mortgage  or  charge  or  which  he  was 

then  entitled  or  able  to  transfer  or  dispose  of  under  any  power  of  appoint- 
ment or  disposition  or  under  any  power  herein  contained  shall  pass  to  and 
vest  in  the  purchaser  freed  and  discharged  from  all  liability  on  account  of 
such  mortgage  or  charge  and  of*  any  mortgage  charge  or  encumbrance 
registered  subsequent  thereto  excepting  a  lease  to  which  the  mortgagee  or 
annuitant  or  his  transferees  shall  have  consented  in  writing  and  the  purchaser 
when  registered  as  the  proprietor  shall  be  deemed  a  transferee  of  such  land 
and  shall  be  entitled  to  receive  a  certificate  of  title  to  the  same. 

88.  [Elepealed  by  Sec.  2,  of  1867  Act.] 

89.  Besides  his  other  remedies  every  first  mortgagee  or  annuitant  for  5J**Ji5J?S^t 
the  time  being  and  every  transferee  of  a  first  mortgage  or  charge  for  the  n»y  distrain 
time  being  shall  be  entitled  as  often  as  it  shall  happen  that  the  interest  or  SccuplerVor 
annuity  or  any  part  thereof  respectively  shall  be  in  arrear  for  twenty-one  JJ^^°®^ 
days  and  after  seven  days  shall  have  elapsed  from  an  application  to  the  the  Bmoimt 
occupier  or  tenant  for  the  payment  thereof  to  enter  upon  the  mortgaged  or  Jy^uch^"* 
charged  land  and  distrain  the  goods  and  chattels  of  such  occupier  or  tenant  tensnt  or 
for  the  arrears  of  the  said  interest  or  annuity  and  the  distress  and  distresses  ^^"p*®*" 
then  and  there  found  to  dispose  of  in  like  manner  as  landlords  may  do  in 
respect  of  distresses  for  rent  reserved  upon  common  demises  and  out  of  the 

sale  moneys  to  retain  the  moneys  whicn  shall  be  so  in  arrear  and  all  costs 
and  expenses  occasioned  by  such  distress  and  sale  Provided  that  no  occupier 
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No  oooapiar  OF  tenaut  shall  be  liable  to  paj  to  any  such  mortfi^agee  or  annuitant  or  trans- 

UAbiDfor      (eree  a  greater  sam  than  the  amount  of  rent  which  at  the  time  of  making 

cmtersom  Buch  application  for  payment  shall  be  due  from  such  occapier  or  tenant  and 

amoant^f    any  amouut  so  paid  as  well  as  any  amount  which  shall  be  paid  by  him  to 

reot^acfcaaUy  j^uy  gQch  mortgagee  or  annuitant  or  transferee  during  the  time  he  may  be  in 

u^^  ^      the  receipt  of  the  rents  and  profits  shall  be  held  to  be  pro  tanto  satisfaction 

of  the  rent.     {OhomUy  v.  Firehraoey  21 ;   Bume  v.  Stewart ^  28  ;   Barker  t. 

Weld,  81 ;  s/ellicoe  v.  Wellington  Loan  Ck>..  50 ;  D'Albrdyhilly.  D'AlbrdyUll, 

82;    reg,  v.   Tideman,  99;  Bote  v.  McNeil,  118;    Hart  v.   Stratton,    119; 

Manning  v.   Oroseman,  127  ;  re  O'Connell,    169 ;  Shackell  v.   Lindsay ^  174 

St,  George  v.  Burnett,  175.     N.  113  ;  Q.  61-61 ;  T.  62-52.) 

tobI^!S*^cd         ®0.  In  erery  mortgage  made  under  the  provisions  of  this  Act  there 
in  erery       shall  be  implied  covenants  with  the  mortgagee  and  his   transferees  by  the 
mortgage     mortgagor  binding  the  latter  and  his  heirs  executors  adminstrators   and 
transferees  that  he  or  they  will  pay  the  principal  money  therein  mentioned 
'on  the  day  therein  appointed  and  will  so  long  as  the  principal  money  or  anj 
part  thereof  shall  remain  unpaid  pay  interest  the:  eon  or  on  so  much  thereof 
as  shall  for  the  time  being  remain  unpaid  at  the  rate  and  on  the  days  and  in 
manner  therein  specified  also  that  he  or  they  will  repair  and  keep  in  repair 
all  buildings  or  other  improvements  which  shall  have  been  or  shall  be  erected 
or  made  upon  the  mortgaged  land  and  that  the  mortgagee  and  his  transferees 
may  at  all  reasonable  times  until  such  mortgage  be  redeemed  enter  into  and 
upon  such  land  with  or  without  surveyors  or  others  to  view  and  inspect  tlie 
state  of  repair  of  such  buildings  or  improvements.     (jChcmley  v.    Jhr^r^ee, 
21 ;  Bume  v.  Stewart,  28 ;  Barker  v.  Weld,  31 ;  reg.  Y^Tideman,  99  ;  Bmr. 
McNeil,  118;  Mannings.  Croseman,  127.  N.  64  ;  Z.  95  j  Q.  61-69  ;  S.  W;  T. 
62-62.) 
wMSmunt  ®J-  ^  mortgagee  of  or  annuitant  upon  land  leased  under  this  Adiod 

ofie8«ehoid  his  transferees  after  entering  into  possession  of  the  land  or  the  receipt  ol 
poMwSfonto  *^®  rents  and  profits  thereof  shall  during  such  possession  or  receipt  and  to 
become        the  oxteut  of  auy  benefit  rents  and  profits  which  may  be  received  become 
iMsor  ^      and  be  subject  and  liable  to  the  lessor  of  the  said  land  or  his  transferees  or 
the  person  for  the  time  being  entitled  to  the  reversion  and  inheritance 
expectant  on  the  term  of  the  lease  for  the  payment  of  the  rent  reserved  bj 
the  lease  and  for  the  performance  and  observance  of  the  covenants  therm 
contained  or  by  this  Act  declared  to  be  implied  therein  on  the  part  of  Ihe 
lessee  or  his  transferees.     (N.  59 ;  Z.  97  ;  Q.  61-62  ;  S.  139 ;  T.  62-52.) 

Short  form  92.  Whenever  in  any  mortgage  made  under  this  Act  the  mortgagor 

bjmoit."*'  shall  employ  the  form  of  words  contained  in  column  one  of  the  Fourteenth 

gagor  to       Schedule  hereto  such  mortgage  shall  be  taken  to  have  the  same  effect  and 

"**°"         be  construed  as  if  he  had  inserted  therein  in  the  form  of  words  contained 

£hUd^"^   in  column  two  of  the  same  Schedule  and  every  such  form  shall  be  deemed 

a  covenant  with  the  mortgagee  and  his  transferees  by  the  mortgagor  binding 

the  latter  and  his  heirs  executors  administrators  and  transferees   There  may 

be  introduced  into  or  annexed  to  the  said  form  in  the  first  column  any 

express  exception  from  or  express  qualification  thereof  and  the  like  exception 

or  qualification  shall  be  taken  to  be  made  from  or  in  the  form  in  the  second 

column.     (N.  68;   Q.  61-73.) 

^^221^  ^f  93.  In  addition  to  and  concurrently  with  the  rights  and  powers  conferred 

^  legal  ^    on  a  first  mortgagee  and  on  a  transferee  of  a  first  mortgage  by  this  Act 

rane^ed  to  s  ^^^U  Present  and  future  first  mortgagee  for  the  time  being  of  land  under 

tint  mort.    this  Act  and  every  transferee  of  a  first  mortgage  for  the  time  being  upon 
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any  such  land  shall  until  a  discharge  from  the  whole  of  the  money  secured 
or  until  a  transfer  upon  a  sale  or  an  order  for  foreclosure  (as  the  case  may 
be)  shall  have  heen  registered  have  the  same  rights  and  remedies  at  law  and 
in  equity  (including  proceedings  hefore  justices  of  the  peace)  as  he  would 
have  had  or  been  entitled  to  if  the  legal  estate  in  the  land  or  term  mortgaged 
had  been  actually  vested  in  him  with  a  right  in  the  mortgagor  of  quiet 
enjoyment  of  the  mortgaged  land  until  default  in  payment  of  the  principal 
and  interest  money  secured  or  some  part  thereof  respectively  or  until  a 
breach  in  the  performance  or  observance  of  some  covenant  expressed  in  the 
mortgage  or  to  be  implied  therein  by  the  provisions  of  this  Act  Nothing 
contained  in  this  section  shall  affect  or  prejudice  the  rights  or  liabilities  of 
any  such  mortgagee  or  tranferee  after  an  order  for  foreclosure  shall  have 
been  entered  in  the  Eegister  Book  or  shall  until  the  entry  of  such  an  order 
render  a  first  mortgagee  of  land  leased  under  this  Act  or  the  transferee  of 
his  mortgage  liable  to  or  for  the  payment  of  the  rent  reserved  by  the  lease 
or  for  the  performance  or  observance  of  the  covenants  expressed  or  to  be 
implied  therein.     {Orey  v.  WaUon^  152.) 

94.  A  mortgagor  or  his  transferee  shall  not  either  before  or  after  such  Mortgagor 
default  or  breach  as  aforesaid  commence  in  his  own  name  any  action  at  law  fai  (J/Se** 
for  or  in  respect  of  any  cause  of  action  for  which  a  first  mortgagee  or  his  »»m«  pauBo 
transferee  may  sue  under  the  last  preceding  section  without  obtaining  the  ^thoat» 
previous  consent  in  writing  of  such  mortgagee  or  transferee  or  his  agent  to  J^J**"  ^"" 
the  commencement  of  such  action  after  giving  which  consent  such  mortgagee 

or  transferee  shall  not  be  entitled  to  bring  in  his  name  any  action  at  law  in 
respect  of  the  cause  <5f  action  specified  in  such  consent  Provided  however 
that  if  a  mortgagor  or  his  transferee  shall  bring  any  such  action  in  his  own 
name  and  the  defendant  shall  prove  the  existence  of  a  mortgage  the  plaintiff 
shall  not  be  nonsuited  nor  shall  there  be  a  verdict  against  him  if  he  prove  in 
reply  that  the  action  was  brought  with  the  written  consent  of  the  mortgagee 
or  of  the  transferee  of  his  mortgage  or  his  agent. 

95.  Any  sum  of  money  which  shall  become  payable  to  the  mortgagor  AjppiioaUon 
or  his  transferee  under  any  decree  or  order  in  any  suit  by  him  in  the  J^tSn^' 
Supreme  Court  in  equity  for  or  on  account  of  any  waste  or  damage  of  or  to  from  suits 
the  land  mortgaged  shall  be  paid  to  the  first  mortgagee  or  his  transferee  in  ^ot®™°'*' 
reduction  or  satisfaction  of  the  moneys  secured  and  if  he  shall  not  be  willing 

to  receive  the  same  or  shall  thereby  be  fully  paid  off"  the  same  or  the  balance 
shall  be  paid  to  any  subsequent  mortgagee  or  his  transferee  according  to 
priority  m  like  reduction  or  satisfaction  and  if  no  mortgagee  or  his  trans- 
leree  shall  be  willing  or  be  entitled  to  receive  the  same  then  to  the  mortgagor 
or  his  transferee  for  his  own  benefit. 

96.  Any  mortgagee  or  his  transferee  may  either  before  or  after  judg-  Application 
ment  or  execution  obtained  in  any  action  at  law  brought  by  the  mortgagor  obuSSSy' 
or  his  transferee  apply  to  a  Judge  for  a  summons  in  such  action  calling  on  t^SemOTt! 
the  plaintiff  and  defendant  or  their  attorneys  or  agents  to  attend  before  a  gi!gor  ™° 
Judge  and  show  cause  why  any  sum  beyond  twenty-five  pounds  which  shall 

have  been  or  shall  be  recovered  for  damages  in  such  action  or  which  shall 
become  payable  on  the  settlement  thereof  should  not  be  paid  to  such  persons 
and  for  such  purposes  as  are  hereinbefore  mentioned  with  respect  to  money 
payable  under  any  decree  or  order  in  any  suit  in  equity  by  tne  mortgagor 
or  his  transferee  and  the  Judge  hearing  the  summons  shall  determine  the 
matter  thereof  in  a  summary  manner  and  shall  make  such  order  therein  as 
to  costs  and  all  other  matters  as  may  appear  to  be  just  and  reasonable  and 
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the  decision  of  such  Judge  shall  be  final  and  conclusive  against  all  parties 
Provided  always  that  every  order  made  in  pursuance  of  this  section  shall  be 
liable  to  be  rescinded  or  altered  by  the  Court  in  like  manner  as  other  orders 
made  by  a  single  Judge  The  Sheriff  or  other  officer  who  shall  have  the 
execution  of  any  writ  of  fieri  facias  issued  in  such  action  shall  on  being 
served  with  a  copy  of  such  order  obey  the  same. 

t?^onfy%  ^^*  ^^7  ^^^^J  received  by  a  first  mortgagee  or  his  transferee  under 

obtaine/in  auy  proceeding  commenced  in  his  name  at  law  or  in  equity  shall  after 
Eyamort?^  payment  thereout  of  his  costs  be  applied  in  reduction  or  satisfaction  of  the 
g»gee  moneys  secured  and  subject  thereto  shall  be  disposed  of  according  to  the 

equities  of  the  parties  interested. 

^^^^f®  98.  Whenever  default  has  been  made  in  payment  of  the  prind^  or 

for  aS^oJer  interest  moneys  secured  by  a  mortgage  and  such  default  shall  be  continued 
i^i**'*^^*^  for  six  months  after  the  time  for  payment  mentioned  in  the  mortgage  the 
mortgagee  or  his  transferee  may  make  application  in  writing  to  the  Com- 
missioner for  an  order  for  foreclosure  and  such  application  shall  state  that 
such  default  has  been  made  and  has  continued  for  the  period  aforesaid  and 
that  the  land  mortgaged  has  been  offered  for  sale  at  public  auction  by  a 
licensed  auctioneer  after  notice  of  sale  served  as  hereinbefore  provided  and 
that  tbe  amount  of  the  highest  bidding  at  such  sale  was  not  sufficient  to 
satisfy  the  moneys  secured  by  such  mortgage  together  with  the  expenses 
occasioned  by  such  sale  and  that  notice  in  writing  of  the  intention  of  the 
mortgagee  or  his  transferee  to  make  an  application  for  foreclosure  has  been 
served  on  the  mortgagor  or  his  transferees  by  being  given  to  him  or  them  or 
by  being  left  on  the  mortgaged  land  or  by  the  same  being  sent  through  the 
post  office  by  a  roistered  letter  directed  to  him  or  them  at  his  or  their 
address  appearing  m  the  Eegister  Book  and  also  that  a  like  notice  of  such 
intention  has  been  served  on  every  person  appearing  by  the  Register  Book 
to  have  any  right  estate  or  interest  to  or  in  the  mortgaged  land  subsequently 
to  such  mortgage  by  being  given  to  him  or  sent  through  the  post  office  by  a 
registered  letter  directed  to  him  at  his  address  appearing  m  the  B^gister 
Book  Such  application  shall  be  accompanied  by  a  certificate  of  the 
auctioneer  by  whom  such  land  was  put  up  for  sale  and  such  other  proof  of 
the  matters  stated  by  the  applicant  as  the  Commissioner  may  require  and  the 
statements  made  in  such  application  shall  be  verified  by  statutory  declara- 
tion.    (Orey  v.  Watson,  152.     Q.  61-60;  S.  140.) 

Appiia^ion  99.  Upon  such  application  the  Commissioner  may  direct  the  Begistrar 

Used  ^"'  to  cause  notice  to  be  published  once  in  each  of  three  successive  weeks  in  at 
least  one  newspaper  published  in  the  City  of  Melbourne  offering  such  land 
for  private  sale  and  shall  appoint  a  time  not  less  than  one  month  from  the 
date  of  the  first  of  such  advertisements  upon  or  after  which  the  Eegiatrar 
shall  issue  to  such  applicant  an  order  for  foreclosure  unless  in  the  interval  a 
sufficient  amount  has  been  obtained  by  the  sale  of  such  land  to  satisfy  the 
principal  and  interest  moneys  secured  and  all  expenses  occasioned  by  such 
sale  and  proceedings  and  every  such  order  for  foreclosure  under  the  hand  of 
the  Registrar  when  entered  in  the  Eegister  Book  shall  have  the  effect  of 
vesting  in  the  mortgagee  or  his  transferee  the  land  mentioned  in  such  order 
free  from  all  right  and  equity  of  redemption  on  the  part  of  the  mortgagor 
or  of  any  person  claiming  through  or  under  him  subsequently  to  the  mort- 
gage and  such  mortgagee  or  his  transferee  shall  upon  such  entry  being  made 
be  deemed  a  transferee  of  the  mortgaged  land  and  become  the  proprietor 
thereof  and  be  entitled  to  receive  a  certificate  of  title  to  the  same. 
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100.  Upon  production  of  a  memorandum  signed  bj  the  mortgagee  or  DisohsTge 
annuitant  or  nis  transferees  and  attested  by  a  witness  discharging  the  land  »n™ Mnm!** 
from  the  whole  or  part  of  the  moneys  or  annuity  secured  or  discharging^  any  ties 
part  of  the  land  from  the  whole  of  such  moneys  or  annuity  the  Registrar 

shall  make  an  entry  in  the  Register  Book  stating  the  time  at  which  it  was 
made  that  such  mortgage  or  charge  is  discharged  wholly  or  partially  or  that 
part  of  the  land  is  discharged  as  aforesaid  (as  the  case  may  be)  and  upon 
such  entry  being  made  the  land  or  the  portion  of  land  described  in  such 
memorandum  shall  cease  to  be  subject  to  or  liable  for  such  moneys  or 
annuity  or  for  the  part  thereof  mentioned  in  such  entry  as  discharged  and 
the  Registrar  shall  make  a  corresponding  entry  on  the  duplicate  grant  or 
certificate  of  title  when  produced  to  him  for  that  purpose.  (N.  61 ;  Z.  108, 
160 ;  S.  143, 145, 147  ;  T.  62-50, 61 ;  Q.  51-57,  63,  61-64.) 

101.  Upon  proof  to  the  satisfaction  of  the  Commissioner  of  the  death  Entry  of 
of  the  annuitant  or  of  the  occurrence  of  the  erent  or  circumstance  upon  JJ^iSmSty" 
which  in  accordance  with  the  provisions  of  any  charge  the  annuity  thereby 
secured  shall  cease  to  be  payable  and  upon  proof  to  the  like  satisfaction 

that  all  arrears  of  the  annuity  and  all  costs  occasioned  by  non-payment 
thereof  have  been  paid  or  satisfied  he  shall  direct  the  Registrar  to  make  an 
entry  in  the  Register  Book  that  such  annuity  is  satisfied  and  upon  such 
entry  being  made  the  land  shall  cease  to  be  subject  to  or  liable  for  such 
annuity  and  the  Registrar  shall  make  the  like  entry  on  the  duplicate  as  is 
mentioned  in  the  last  preceding  section.     (S.  145.) 

102.  In  case  a  mortgagee  or  his  transferee  shall  be  absent  from  Mortgage 
Victoria  and  there  be  no  person  authorised  to  give  a  receipt  for  the  mortgage  "e°p2dtS^ 
money  at  or  after  the  date  appointed  for  payment  thereor  it  shall  be  lawful  TreMurerif 
for  the  Treasurer  of  Victoria  to  receive  such  mortgage  money  with  all  be'I^eST 
arrears  of  interest  due  thereon  in  trust  for  the  mortgagee  or  other  person  ^om  the 
entitled  thereto  and  thereupon  the  interest  upon  such  mortgage  shall  cease  mortgage 
to  run  or  accrue  and  the  Registrar  shall  upon  production  of  the  receipt  of  di8ci»»«e<i 
the  Treasurer  for  the  amount  of  the  mortgage  money  and  interest  make  an 

entry  in  the  Register  Book  discharging  the  land  from  such  mortgage  stating 
the  time  at  which  such  entry  was  made  and  such  entry  shall  be  a  valid 
discharge  from  such  mortgage  and  the  Registrar  shall  make  a  corresponding 
entry  on  the  duplicate  grant  or  certificate  of  title  when  produced  to  him  for 
that  purpose.     The  Treasurer  shall  from  time  to  time  invest  all  mortgage  Moneys 
moneys  and  interest  which  shall  be  received  by  him  under  this  section  J^derthis 
together  with  all  dividends  and   interest  which  shall  accrue  thereon  in  ?«''»°°}o ^ 
Victorian  Government  securities  for  the  benefit  of  the  persons  who  shall  for  *°^®* 
the  time  being  be  entitled  thereto  but  nothing  herein  contained  shall  render 
any  Treasurer  in  any  manner  liable  for  not  investing  the  same  respectively. 
The  Registrar  shall  address  to  the  Treasurer  requisitions  countersigned  by 
the  Commissioner  to  pay  to  such  persons  the  moneys  to  which  they  may  be 
entitled   hereunder  and  such  moneys  shall  be  issued  in  like  manner  as 
moneys  are  now  issued  from  the  Trust  Fund. 

103.  A  corporation  for  the  purpose  of  transferring  or  otherwise  deal-  Seal  of  cor. 
ing  with  any  land  under  the  operation  of  this  Act  or  any  lease  mortgage  or  fubrt/tuted 
charge  may  in  lieu  of  signing  the  instrument  for  such  purpose  required  affix  fo^signature 
thereto  its  common  seal.     The  seal  of  the  attorney  of  any  corporation  whose  Seal  of 
chief  or  head  office  of  business  shall  be  out  of  the  colony  whether  such  TOi^",Sira 
attorney  shall  have  been  already  constituted  or  shall  hereafter  be  constituted  tobedeemed 
by  a  power  of  attorney  under  a  seal  purporting  to  be  the  common  seal  of  ponuon^'' 
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the  corporation  giving  tbe  power  shall  be  deemed  to  be  the  common  seal  of 
snch  corporation  within  the  meaning  and  for  the  purposes  of  this  section. 
(N.  93 ;  Z.  166 ;  Q.  61-114  :  S.  252,  270.) 

o^enanto  104.  Every  covenant  and  power  to  be  implied  in  any  instrument  by 

and  powers  virtuo  of  this  Act  may  be  negatived  or  modified  by  express  declaration  in  the 

^^^ifi^or  instrument  or  endorsed  thereon  and  in  the  declaration  in  any  action  for  a 

negatired     breach  of  any  such  covenant  it  shall  be  lawful  to  allege  that  the  party 

impUed       against  whom  or  against  whose  real  or  personal  representatives  such  action 

bTMrma^  is  brought  did  so  covenant  precisely  in  the  same  manner  as  if  such  covenant 

^^^^       had  been  expressed  in  words  at  length  in  such  instrument  any  law  or 

^***°  practice  to  the  contrary  notwithstanding  and  every  such  implied  covenwit 

shall  have  the  same  force  and  effect  as  if  it  had  been  set  out  at  length  in 

such  instrument  and  where  in  any  instrument  there  shall  be  more  than  one 

covenantor  such  covenants  as  are  by  this  Act  declared  to  be  implied  in 

instruments  of  the  like  nature  shall  be  construed  to  be  several  and  not  to 

bind  the  parties  jointly.     (N.  89  ;  Q.  61-76  ;  S.  262.) 

to  pSSSnl  105.  Whenever  any  leasehold  land  brought  under  the  operation  of  this 

estate  of      Act  or  any  lease  mortgage  or  charge  shall  devolve  in  consequence  of  the  will 

pr^rietor    ^r  iutcstacy   of  the   proprietor  thereof  probate  of  his  will  or  letters  of 

administration  with  his  will  annexed  or  letters  of  administration  of  his  goods 

or  the  order  of  the  Supreme  Court  authorising  the  Curator  to  administer  the 

personal  estate  of  the  deceased  proprietor  (as  the  case  may  be)  or  an  office 

copy  of  8U(!h  document  accompanied  by  an  application  in  writing  from  the 

executor  administrator  or  curator  claiming  to  be  registered  as  proprietor  in 

respect  thereof  shall  be  produced  to  the  Registrar  who  shall  thereupon  enter 

wniorpro-  in  the  Eegister  Book  and  on  the  duplicate  instrument  (if  any)  when  prodaeed 

letton'of     for  that  purpose  the  date  of  such  probate  or  letters  or  order  the  time  of  Uie 

^Jj^'™-   production  of  the  same  to  him  and  the  day  of  the  death  of  such  proprietor 

of  court  to    when  the  same  can  be  ascertained  and  upon  such  entry  being  made  the 

be  produced  executor  or  administrator  or  curator  (as  the  case  may  be)  shall  become  the 

transferee  and  be  deemed  to  be  the  proprietor  of  such  land  lease  mortgage 

or  charge  and  shall  hold  the  same  for  the  purposes  for  which  it  may  be 

applicable  by  law  but  for  the  purpose  of  any  dealings  therewith  under  the 

provisions  of  this  Act  he  shall  be  deemed  to  be  the  absolute  proprietor 

thereof    The  title  of  every  executor  administrator  or  curator  becoming  a 

transferee  under  this  section  shall  upon  such  entry  being  made  relate  back 

to  and  be  deemed  to  have  arisen  upon  the  death  of  the  proprietor  of  the 

land  lease  mortgage  or  charge  as  if  there  had  been  no  interval  of  time  between 

such  death  and  entry.     (Saunders  v.  Cabot y  16  ;  MeArtney  v.  Kesterson^  17  ; 

reFeamley,  97  ;  Campbell  y,  Jarett^  142 ;  ex  parte  Brown ^  185.      N.  78  ;   Q. 

61-88,  32  ;  S.  76  ;  T.  62-79,  74-10,  77-10.) 

Sale  under  106.  No  execution  registered  prior  to  or  after  the  commencement  of 

^lecn/Si  t^is  Act  shall  bind  charge  or  affect  any  land  or  any  lease  mortgage  or 

order  of       charge  but  the  Eegistrar  on  being  served  with  a  copy  of  any  writ  of  fieri 

Court"*     facias  issued  out  of  the  Supreme  Court  or  of  any  decree  or  order  of  such 

Court  accompanied  by  a  statement  signed  by  any  party  interested  or  hie 

attorney  solicitor  or  agent  specifying  the  land  lease  mottgage  or  charge 

sought  to  be  affected  thereby  shall  after  marking  upon  such  copy  the  time 

of  such  service  enter  the  same  in  the  Eegister  Book  and  after  any  land  lease 

mortgage  or  charge  so  specified  shall  have  been  sold  under  any  such  writ  decree 

or  order  the  Eegistrar  shall  on  receiving  a  transfer  thereof  in  such  one    of 

Fifteeoth     the  forms  in  the  Fifteenth  Schedule  hereto  as  the  case  requires  Twhich 

Schedule  ^  ^ 
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transfer  shall  have  the  same  effect  as  if  made  by  the  proprietor)  enter  such 
transfer  in  the  Eegister  Book  and  on  such  entry  being  made  the  purchaser 
shall  become  the  transferee  and  be  deemed  the  proprietor  of  such  land  lease 
mortgage  or  charge.  Prorided  always  that  until  such  service  as  aforesaid 
no  sale  or  transfer  under  any  such  writ  shall  be  valid  as  against  a  purchaser 
for  valuable  consideration  notwithstanding  such  writ  was  actually  lodged  for 
execution  at  the  time  of  the  purchase  and  notwithstanding  the  purchaser 
had  actual  or  constructive  notice  of  the  lodgment  of  such  writ  Upon 
production  to  the  Commissioner  of  sufficient  evidence  of  the  satisfaction  of 
any  writ  a  copy  whereof  shall  have  been  served  as  aforesaid  he  shall  direct 
an  entry  to  be  made  in  the  Register  Book  of  a  memorandum  to  that  effect 
and  on  such  entry  such  writ  shall  be  deemed  to  be  satisfied  Every  such 
writ  shall  cease  to  bind  charge  or  affect  any  land  lease  mortgage  or 
charge  specified  as  aforesaid  unless  a  trEinsfer  upon  a  sale  under  such  writ 
shall  be  left  for  entry  upon  the  Eegister  within  three  months  from  the  day 
on  which  the  copy  was  served.  {Kickham  v.  The  Queeriy  47;  ex  parte 
Ellison,  48 ;  re  Wm.  Wadham,  114 ;  Hassett  v.  Colonial  Bank,  138  ;  J^eil 
V.  Adams,  130  ;  Giles  v.  Lesser,  150  ;  St,  Oeorge  v.  Burnett,  175  ;  Beath  v. 
Anderson,  192 ;  Robertson  v.  Keith,  195  ;  re  A,  Bosquet,  202.  N.  97  ;  S.  105 ; 
T.  62-94.     See  Sec.  56  o/1885  Act.) 

107.  Upon  the  insolvency  of  the  proprietor  of  any  land  lease  mortgage  Deroiution 
or  charge  his  assignee  shall  be  entitled  to  be  registered  as  proprietor  m  JJne°'°^' 
respect  of  the  same  and  the'feegistrar  upon  the  receipt  of  an  office  copy  of  ^^^^ 
the  appointment  of  such  assignee  accompanied  by  an  application  in  writing 

under  his  hand  to  be  so  registered  in  respect  of  any  land  lease  mortgage  or 
charge  of  such  insolvent  therein  described  or  of  any  estate  or  interest 
which  he  was  entitled  or  able  to  transfer  or  dispose  of  under  any  power  of 
appointment  or  disposition  which  he  might  legally  execute  for  his  own 
benefit  shall  enter  in  the  Eegister  Book  upon  the  folium  constituted  by  the 
grant   or   certificate  of  title  of  such  land  a  memorandum  notifying  the  ^pon  entry 
appointment  of  such  assignee  and  upon  such  entry  being  made  such  assignee  ^n?  wSg"- 
shall  become  the  transferee  and  be  deemed  to  be  the  proprietor  of  suehland  3**'^® 
lease  mortgage  or  charge  estate  or  interest  and  shall  hold  the  same  subject  registered 
to  the  equities  upon  and  subject  to  which  the  insolvent  held  the  same  but  P'^p"®'*^' 
for  the  purpose  of  any  dealing  therewith  under  the  provisions  of  this  Act  Bat  to  hold 
such  assignee  shall  be  deemed  to  be  the  absolute  proprietor  thereof.     If  the  ^uS*** 
assignee  shall  omit  or  neglect  to  make  the  application  aforesaid  or  to  lodge  // 

a  caveat  under  the  general  provision  relating  to  caveats  hereinafter  contained 
within  seven  days  after  the  Eegistrar  shall  have  notified  to  him  by  a  letter 
delivered  or  registered  that  application  has  been  made  for  the  registration 
of  an  instrument  concerning  property  (to  be  in  such  notice  described) 
standing  in  the  Eegister  Book  in  the  name  of  the  insolvent  such  instrument 
may  be  registered  and  thereupon  shall  not  be  affected  by  the  order  of  v 
sequestration  either  at  law  or  in  equity  If  a  caveat  shall  be  lodged 
pursuant  to  such  notice  the  same  shall  be  dealt  with  and  be  subject  to  the 
same  provisions  as  other  caveats  with  this  variation  that  the  fourteen  days 
notice  required  in  general  cases  need  not  actually  be  given  to  the  caveator 
but  shall  be  deemed  to  have  been  given  on  the  day  on  which  the  caveat  was 
lodged.  {Wildash  v.  Hutchison,  132.  N.  3,  75;  Z.  2  ;  Q.  61-86;  S.  180; 
T.  3,  62-76,  77.     See  Sec.  64  o/*1885  Act.) 

108.  The  Commissioner  upon  production  of  sufficient  proof  of  the  Marriage  of 
marriage  of  a  female  proprietor  of  any  land  or  of  any  lease  mortgage  or  prfetor^*^**" 
charge  not  appearing  by  the  Begister  Book  to  be  held  for  her  separate  use 
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accompanied  by  an  application  in  writing  signed  bj  such  female  proprietor 
to  register  her  husband  as  joint  proprietor  thereof  in  her  right  snail  direct 
the  Begistrar  to  enter  in  the  Begister  Book  and  also  upon  the  duplicate 
grant  or  certificate  of  title  and  duplicate  instrument  (if  any)  evidencing  the 
title  of  such  female  proprietor  when  produced  to  him  for  that  purpose  the 
name  and  addition  of  her  husband  the  date  and  place  of  the  mama^e  and 
the  time  of  making  such  entry  and  the  husband  of  such  female  proprietor 
shall  on  such  entry  being  made  in  the  Begister  Book  become  a  joint  trans- 
feree thereof  and  be  deemed  to  be  joint  proprietor  thereof  in  right  of  his 
wife  Until  such  entry  shall  be  made  she  shall  be  deemed  to  be  the  sole  and 
absolute  proprietor  of  such  land  Jease  mortgage  or  charge  and  may  transfer 
or  otherwise  deal  with  the  same  at  law  and  in  equity.  (N.  77 ;  Z.  165 ;  Q. 
61-87;  S.  62-73,  78;  T.  189.) 

J^Jl^^  109.  Upon  the  death  in  the  lifetime  of  his  wife  of  any  husband 
of  joint  pro-  registered  as  joint  proprietor  with  ber  of  an  estate  in  fee  simple  or  of  a  lease 
priMort  mortgage  or  charge  in  her  right  or  upon  the  death  of  any  female  proprietor 
whose  husband  shall  be  entitled  as  tenant  by  the  courtesy  to  any  freehold 
land  a  rale  to  administer  which  shall  not  be  grantable  under  the  provisions 
of  this  Act  or  upon  the  death  of  any  person  registered  with  any  other 
person  as  joint  proprietor  of  any  land  (except  in  cases  within  the  meaning 
of  the  sixty-seventh  section  of  this  Act)  or  of  any  lease  or  charge  or  as  joint; 
proprietor  of  any  mortgage  owned  on  a  joint  account  in  equity  the  Com- 
missioner on  the  application  of  the  widow  husband  or  person  entitled  and 
proof  to  his  satisfaction  of  such  events  as  aforesaid  may  direct  the  Begistrsr 
to  register  such  applicant  as  the  proprietor  thereof  and  she  or  he  shaJi  upon 
being  registered  in  the  manner  herein  prescribed  for  the  registration  of  a 
like  estate  or  interest  become  the  transferee  of  such  land  lease  mortgage  or 
charge  and  be  deemed  the  proprietor  thereof  but  as  regards  any  tenancy  by 
the  courtesy  for  the  lifetime  only  of  such  husband. 

Proprietors  HO.  Without  lessening  or  prejudicing  any  of  the  other  rights  powers 

J^^""    and  remedies  hereby  given  and  conferred  every  proprietor  and  every  trans- 

thetime      ferco  wheu  registered  of  any  land  lease  mortgage  or  charge  shall  whilst 

•tuSiathe  Continuing  so  registered  have  the  same  estates  rights  powers  and  remedies 

^l55ioM      *°^  ^®  subject  to  the  same  engagements  obligations  and  liabilitieis  and  may 

owners        sue  and  be  sued  in  his  own  name  at  law  and  in  equity  in  respect  thereof  or 

thereupon  in  like  manner  as  if  he  had  been  the  original  proprietor  of  the 

land  by  or  %uth  whom  the  engagement  obligation  or  liability  sued  upon  was 

entered  into  or  incurred  or  the  original  lessee  mortgagee  or  annuitant. 

111.  [Eepealedby  Sec.  12,  Dower  Act,  1869.] 

Proprietor  112.  The  proprietor  of  any  land  or  of  any  lease  mortgage  or  charge 

^^^me'to^  shall  on  the  application  of  any  beneficiary  or  person  interest^  therein  be 


used  by  per-  bouud  to  allow  his  name  to  be  used  by  such  beneficiary  or  person  in  any 
TOn^mter-  g^{Qjy  g^it  or  proceeding  which  it  may  be  necessary  or  proper  to  bring  or 
institute  in  the  name  of  such  proprietor  concerning  such  land  lease  mortgage 
or  charge  or  for  the  protection  or  benefit  of  the  title  vested  in  such  pro- 
prietor or  of  the  interest  of  any  such  beneficiary  or  person  but  nevertheless 
such  proprietor  shall  in  any  such  case  be  entitled  to  be  indemnified  in  like 
manner  as  if  being  a  trustee  he  would  before  the  passing  of  this  Act  have 
been  entitled  to  be  indemnified  in  a  similar  case  of  bis  name  being  used  in 
any  such  action  suit  or  proceeding  by  his  cestuique  trust. 
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Po^fEKB  OP  AtTOENET. 

118.  The  proprietor  of  any  land  under  the  operation  of  this  Act  or  of  Powws  of 
any  lease  mortgage  or  charge  may  appoint  any  person  to  act  for  him  in  ^^J[^ 
transferring  the  same  or  otherwise  dealing  therewith  by  signing  a  power  of  t^'««f 
attorney  in  the  form  in  the  Sixteenth  Schedule  hereto     Every  such  power  sixteenth 
fihall  be  filed  in  accordance  with  the  provisions  of  Part  X.  of  the  statute  Schedule 
relating  to  instruments  and  securities  and  if  so  filed  within  four  months 
after  the  date  thereof  shall  be  deemed  to  be  in  force  at  the  time  of  the  filing 
thereof  unless  a  revocation  thereof  shall  have  been  previously  registered 
tinder  the  said  statute  but  this  shall  not  diminish  the  force  and  effect  of  any 
such  power  if  filed  afterwards    Any  such  power  may  be  revoked  in  the  cases 
and  manner  specified  in  such  statute  and  mer  the  registration  of  any  revoca- 
tion of  the  power  the  Eegistrar  shall  not  give  effect  to  any  transfer  or  other 
instrument  signed  pursuant  to  the  power  unless  signed  under  any  then 
outstanding  registration  abstract.      (Ee  Woods,  95.     N.  69-74 ;  Z.  150 ;  Q. 
62-104,  61-107 ;  S.  155, 156 ;  T.  62-70.) 

114,  A  power  of  attorney  given  by  a  person  before  as  well  as  after  ?^^^*"* 
becoming  a  proprietor  of  any  land  or  of  any  lease  mortgage  or  charge  shall  powen  of 
be  deemed  to  be  within  the  meaning  of  the  last  preceding  section  and  every  JSot^SLl 
power  of  attorney  heretofore  given  or  which  shall  hereafter  be  given  when  •y»iUbie 
filed  shall  while  continuing  in  force  be  valid  and  available  within  the  scope 

and  to  the  extent  of  the  powers  and  authorities  given  or  to  be  given  by  such 
power  concerning  the  lands  tenements  and  chattels  real  generally  of  the 
principal  for  similar  or  corresponding  dealings  under  this  Act  with  any  land 
under  the  operation  hereof  or  with  any  lease  mortgage  or  charge.  (^See  note 
above,) 

Attestation  op  Instbxjments. 

115.  Instruments  and  powers  of  attorney  under  this  Act  signed  by  any  Atteeution 
person  and  attested  by  one  witness  shall  be  held  to  be  duly  executed  and  menUMd 
Buch  witness  may  be ; — Within  the  limits  of  Victoria — ^The  Kegistrar  or  an  powe«  of 
Assihtant  Eegistrar  or  a  Justice  of  the  Peace  Notary  Public  Solicitor  of  the  •"*'"®^ 
Supreme  Court  or  Commissioner  for  taking  affidavits  or  any  perpetual  Com- 
missioner or  any  other  person  authorised  in  that  behalf  by  the  Governor  in 
Council.      {Mudgway  v.  Davy  and  BuicJc,  1.)      And  without  the  limits  of 
Victoria — Either  a  JNotary  Public  or  Commissioner  for  taking  affidavits  or 

else  the  Mayor  or  other  chief  officer  of  any  city  or  municipal  corporation 
within  the  United  Kingdom  of  Great  Britain  and  Ireland  or  the  officer 
administering  the  government  of  or  the  Judge  of  any  Court  of  record  in  any 
Dritish  possession  or  the  British  Consular  Officer  (which  expression  shall 
include  Consul- General  Consul  and  Yice-Consul  and  any  person  for  the 
time  being  discharging  the  duties  of  Consul-General  Consul  or  Vice-Consul) 
at  any  foreign  place.     Such  witness  whether  within  or  without  the  limits  of  J^^i 
Victoria  may  also  be  any  other  person  but  in  such  case  he  shall  appear  ■^°*^'* 
before  one  of  the  officers  or  persons  aforesaid  who  after  making  due 
enquiries  of  such  witness  shall  endorse  upon  the  instrument  or  power  a 
certificate  in  the  form  in  the  Seventeenth  Schedule  hereto  and  such  certificate  SeTmteenth 
shall  be  deemed  sufficient  proof  of  the  due  execution  of  such  instrument  or  ^*^^ 
power    No  fee  shall  be  demanded  or  taken  by  any  Eegistrar  Assistant 
Kegistrar  or  Justice  of  the  Peace  for  attesting  within  Victoria  any  instru- 
ment or  power  of  attorney  under  this  Act  and  any  Itegistrar  Assistant 
Hegistrar  or  Justice  of  the  Peace  who  shall  demand  or  t^e  any  such  fee 
sbiul  forfeit  a  sum  of  not  less  than  five  pounds  nor  more  than  twenty 
pounds.     (JBe  Woods,  95.    Z.  160 ;  T.  86-29.    See  also  See.  71  of  1885  Act.) 
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Caveats. 

h^V^  ™»y  116.  Any  beneficiary  or  other  person  claiming  any  estate  or  interest 

^  ^  ^       m  land  under  the  operation  of  this  Act  or  in  any  lease  mortgage  or  chai^ 
under  any  unregistered  instrument  or  by  devolution  in  law  or  otherwise 
Eighteenth    may  lodge  a  caveat  with  the  Registrar  in  the  form  in  the   Eighteenth 
Sohedoie      Schedule  hereto  or  as  near  thereto  as  circumstances  will  permit  forbidding 
the  registration  of  any  person  as  transferee  or  proprietor  of  and  of  any 
instrument  affecting  such   estate  or   interest  either  absolutely    or    imtil 
after  notice  of  the  intended  registration  or  dealing  be  given  to  the  caveator 
or  unless  such  instrument  be  expressed  to  be  subject  to  the  claim  of  the 
caveator  as  may  be  required  in  such  caveat    Every  such  caveat  shall  state 
the    name  and  addition  of    the   person  by  whom  or    on    whose   behalf 
the    same   is  lodged   and   except   in  case   of  a  caveat  lodged  by   order 
of   the  Supreme  Court  or  by  the  Registrar  pursuant  to  the   (urection 
of   the  Commissioner    as    hereinafter   provided  shall   be   signed    by  the 
CftTeatmay  Caveator  or  by  his  agent.    The  person  lodging  such  caveat  shall   if  re- 
drm^'       quired  support  the  same  by  a  statutory  declaration  stating  the  nature  of 
the  title  under  which  the  claim  is  made  and  may  withdraw  any  such  caveat 
SreaV^     No  such  cavcat  shall  be  received  unless  some  address  or  place  within  the 
•ddresiin     present  limits  of  the  City  of  Melbourne  shall  be  appointed  therein  as  the 
for  Msrri^    place  at  which  notices  and  proceeaings  relating  to  such  caveat  may  be  served 
of  notices     A  Caveator  may  however  give  an  additional  address  out  of  the  said  city  at  the 
An  addi.      foot  of  such  cavoat  in  which  case  a  registered  letter  shall  be  sent  througii 
^droBs  ma  *^®  P.^®^  offico  to  such  addross  on  the  same  day  as  that  on  which  any  m&tice 
be  given      relating  to  such  caveat  is  served  in  Melbourne    Every  notice  relatiii^  to 
fj^wndkig  such  caveat  and  any  proceedings  in  respect  thereof  if  served  at  the  address 
a  registered  or  placo  appointed  as  aforesaid  shall  be  deemed  to  be  duly  served.   {Be 
letter  Thompson  and  Chipps,  26  ;  re  J,  B.  Slack,  35 ;  re  NeUon  Bros.,  36 ;  reB,U 

Oompte,  39  ;  Biggs  v.  Waterhouse,  58;  re  ^^^f/f^y  59  ;  ex  parte  Martin  Zfww, 
59a  ;  ex  parte  Bower,  59b  ;  ex  parte  Beck,  59c ;  re  Davis,  59d  ;  re  Wm, 
Meld,  59e  ;  ex  parte  Beck,  59f  ;  re  Clark  and  Harvey,  59o ;  re  BCayton,  67 
re  Wm.  Wadham,114i;  Kissling  v.  Mitchelson,  123;  Neil  v.  AdamSy  1^ 
Wildash  v.  Hutchison,  132 ;  Butler  v.  Saddle  Hill  Mining  Company,  163 
Friehe  v.  Cull  en,  178 ;  ex  parte  Brown,  185  ;  re  A,  Bosqttet,  202  ;  re  I)aviei 
and  Inman,  208 ;  re  Bennington,  212.  N.  11-5,  78-9,  12 ;  Z.  148,  81 ;  Q. 
61-11-5  ;  S.  44,  191-10,  220-5  ;  T.  62-11-5.     See  Sec.  57  ^1885  Act.) 

Notice  of  117.  Upon  the  receipt  of  such  caveat  the  Eegistrar  shall  notify  the 

rivra*  *^  ^  same  to  the  person  against  whose  application  to  be  registered  as  proprietor 

or  as  the  case  may  be  to  the  proprietor  against  whose  title  to  deal  with  the 

estate  or  interest  such  caveat  has  been  lodged  and  such  applicant  or  pro- 

Careator      prietor  may  if  he  think  ^t  summon   the  caveator  to  attend  before  the 

BBmrnoned    Supreme  Court  or  a  Judge  in  chambers  to  show  cause  why  such  caveat 

Ttkwe^       should  not  be  removed  and  such  Court  or  Judge  may  upon  proof  that  such 

caveator  has  been  summoned   make  such  order  in  the  premises  either  ex 

parte  or  otherwise  as  to  such  Court  or  Judge  may  seem  fit.     Except  in  the 

case  of  a  caveat  lodged  by  or  on  behalf  of  a  beneficiary  claiming  under  any 

will  or  settlement  or  by  the  Eegistrar  pursuant  to  the  direction  of  the 

MrtamcMM  Commissioner  every  caveat  lodged  against  a  proprietor  shall  be  deemed  to 

SveaTto***  have  lapsed  upon  the  expiration  of  fourteen  days  after  notice  given  to  the 

fourths*'    caveator  that  such  proprietor  has  applied  for  the  registration  of  a  transfer 

dajB'  noUoe  or  other  dealing  or  the  issue  of  a  registration  abstract.    A  caveat  shall  not 

MTMtor      he  renewed  by  or  on  behalf  of  the  same  person  in  respect  of  the  same 
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estate  or  interest  or  sttch  fwrfher  period  as  shall  be  specified  in  any  order  power  to  % 
made  under  this  section  but  if  before  the  expiration  or  the  said  period  of  jJ^n^^Jhe 
fourteen  days  the  caveator  or  his  agent  appears  before  a  Judge  and  gives  operation  of 
such  undertaking  or  security  or  lodges  such  sum  in  Court  as  such  Judge  *  **'®** 
may  consider  suf&cient  to  indemnify  every  person  against  any  damage  that 
may  be  sustained  by  reason  of  any  disposition  of  the  property  being  delayed 
then  and  in  such  case  such  Judge  may  direct  the  Eegistrar  to  delay  regis- 
tering any  dealing  with  the  land  lease  mortgage  or  charge  or  issuing  a 
registration  abstract  for  a  further  period  to  be  specified  in  such  order  or 
may  make  such  other  order  as  may  be  just.     (Summers  ex  parte  Aylwin^  62 ; 
re  Carroll^  71 ;  Saddington  v.  Rachett^  72 ;  ex  parte  Davies  and  Inman^  208. 
K  23,  82;  Z.  145,  146;  Q.  61-21,  99;  S.  45,  194;  T.  62-24,  83.     See  Sees, 
58  and  74  o/1885  Act.) 

118.  In  every  case  in  which  prior  to  a  person  becoming  a  registered  insoWenoj 

Proprietor  of  any  land  lease  mortgage  or  charge  whether  under  the  "  Etjal  ?^Btered 
'roperty  Act  *'  or  under  this  Act  an  order  of  sequestration  of  his  estate  proprietor- 
shall  have  been  or  shall  hereafter  be  made  and  any  instrument  affecting  th?*gS)jwt 
such  land  lease  mortgage  or  charge  is  presented  for  registration  the  Registra  JftJ/*J3it 
shall  forthwith  notify  to  the  Official  Assignee  of  such  estate  by  a  letter  minl^" '' 
delivered  or  registered  (in  which  shall   be  mentioned  the  insolvent's  name)  JotheoSoUi 
that  application  has  been  made  for  the  registration  of  such  instrument  and  assignee 
unless  a  caveat  forbidding  such  registration  shall  be  lodged  within  seven 
days  after  the  service  or  posting  of  such  letter  such  instrument  may  be 
registered  and  thereupon  shall  not  be  affected  by  such  order  of  sequestration 
either  at  law  or  in  equity.     If  a  caveat  shall  be  lodged  under  this  section 
the  same  shall  be  dealt  with  and  be  subject  to  the  same  provisions  as  if  it 
had  been  a  caveat  lodged  under  the  last  preceding  section  with  this  variation 
that  the  fourteen  days  notice  therein  mentioned  need  not  actually  be  given 
to  the  caveator  but  shall  be  deemed  to  have  been  given  on  the  day  on  which 
the  caveat  was  lodged.     (  Wildash  v.  Hutchison,  132.     See  provisional  repeal, 
8ec.e4ioflSS5Act.) 

119.  So  long  as  any  caveat  shall  remain  in  force  prohibiting  any  No  entry 
registration  or  dealing  the  Eegistrar  shall  not  enter  in  the  Register  Book  j^  J^lStiT* 
any  change  in  the  proprietorship  of  or  any  transfer  or  other  instrument  book  affect. 
purporting  to  transfer  or  otherwise  deal  with  or  affect  the  estate  or  interest  l™?ot^ir 
in  respect  to  which  such  caveat  may  be  lodged  or  issue  any  registration  which  caveat 
abstract.     (See  Sec,  28  of  1887  Act,)  J^^^"*^  '"^ 

120«  Any  person  lodging  any  caveat  with  the  Eegistrar  either  against  CompeDsa. 
bringing  land  under  this  Act  or  otherwise  without  reasonable  cause  shall  be  f^J^l 
liable  to  make  to  any  person  who  may  have  sustained  damage  thereby  such  oaveatwith. 
compensation  as  a  judge  on  a  summons  in  chambers  shall  deem  just  and  abie'oaose' 
order.    (Bonnin  v.  Andrews,  85.  N.  84  ;  Z.  178,  182;  Q.  61-103 ;  T.  62-85.) 

Eeqistbation  Abstbacts. 
121«  The  Eegistrar  upon  the  application  of  any  proprietor  of  land  Begittratioa 
under  the  operation  of  this  Act  shall  issue  to  such  proprietor  a  registration  regiitSri^' 
abstract  in  the  Form  in  the  Nineteenth  Schedule  hereto  enabling  him  to  dealings 
transfer  or  otherwise  deal  with  his  estate  or  interest  in  such  land  at  any  place  i[niit«*of 
without  the  limits  of  Victoria  and  shall  at  the  same  time  enter  in  the  Eegister  ^'»otoria 
Book  a  memorandum  recording  the  issue  of  such  registration  abstract  and  Nineteenth 
shall  endorse  on  the  duplicate  grant  or  certificate  of  title  a  like  memorandum  ^**«^"^® 
and  after  the  issuing  of  such  registration  abstract  no  transfer  or  other 
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dealing  in  any  way  affecting  the  estate  or  interest  in  respect  of  whicli  sncli 
registration  abstract  is  issued  (excepting  under  the  sections  hereinbefore 
contained  relating  to  a  sale  under  a  writ  of  fieri  faeioi  or  a  decree  or  order 
of  the  Supreme  Court  and  to  the  insolvency  of  a  proprietor)  shall  be  entered 
in  the  Eegister  Book  until  such  abstract  shall  have  been  surrendered  to  the 
Eegistrar  to  be  cancelled  or  the  loss  destruction  or  obliteration  of  such 
abstract  shall  haye  been  proved  to  the  satisfaction  of  the  Commissioner  or 
the  time  during  which  it  is  to  continue  in  force  shall  have  expired.  (N.  70 ; 
Z.  129 ;  Q,  61^,  10, 106 ;  T.  62-71,  73.) 

JrocedOTe  122.  Whenever  any  transfer  or  other  dealing  is  intended  to  be  transacted 

under  uudor  any  registration  abstract  the  transfer  or  such  other  instrument  as  the 
a^raot***"  case  may  require  shall  be  attested  by  some  one  of  the  persons  herein  autho- 
rised to  attest  the  signature  to  instruments  signed  without  the  limits  of 
Victoria  and  upon  a  memorial  of  such  instrument  being  entered  upon  the 
registration  abstract  and  also  upon  the  duplicate  grant  or  certificate  and 
authenticated  by  the  signature  of  such  authorised  person  as  aforesaid  the 
instrument  to  which  such  memorial  refers  shall  be  held  to  be  registered  and 
such  transfer  or  other  dealing  shall  be  as  valid  and  binding  to  all  intents  as 
if  the  same  had  been  entered  in  the  Eegister  Book  by  tne  Begistrar  and 
signed  by  him  and  the  certificate  of  registration  endorsed  on  the  instrument 
of  which  the  memorial  has  been  so  entered  and  signed  by  such  authorised 
person  shall  be  received  in  all  courts  of  law  or  equity  as  conclusive  evidence 
that  such  instrument  has  been  duly  registered.  (N.  73 ;  Z.  131 ;  Q.  61- 
106;  T.  62-78.) 
?!JJfdJu^?  123.  Upon  the  delivery  of  any  registration  abstract  to  the  Regis^tu* 

ery  of  regis,  he  shall  enter  in  the  Register  Book  in  such  manner  as  to  preserve  tfadr 
SrtSJjtto    priorities  every  transfer  or  other  instrument  signed  thereunder  and  shall 
the  regutrwr  cancel  such  abstract  and  note  the  fact  of  such  cancellation  in  the  Register 
Book  and  if  the  land  be  transferred  the  duplicate  grant  or  certificate  of  title 
shall  be  delivered  up  to  the  Registrar  who  shall  thereupon  proceed  as  is 
hereinbefore  directed  in  the  case  of  an  ordinary  transfer.     (N.  73.) 
^ooednre^  124.  Upon  proof  st  any  time  to  the  satisfaction  of  the  Commissioner 

tr»ti°n"^'  that  any  registration  abstract  has  been  lost  or  destroyed  or  is  so  obliterated 
ftbfltraot  loet  ^g  ^^  Y)Q  uscloss  and  that  the  powers  thereby  given  have  never  been  exercised 
or  if  they  have  been  exercised  then  upon  proof  of  the  several  matters  and 
things  that  have  been  done  thereunder  it  shall  be  lawful  for  him  to  direct 
the  Registrar  as  circumstances  may  require  either  to  issue  a  new  registration 
abstract  or  to  make  such  entries  in  the  Register  Book  or  do  such  acts  as 
might  have  been  made  or  done  if  no  such  loss  destruction  or  obliteration 
had  taken  place. 

Miscellaneous  Pbovisions. 

Power  to  125.  The  Qovemor  in  Council  may  from  time  to  time  appoint  such 

Sm  t?ukJ"  persons  residing  within  Victoria  as  he  shall  think  fit  to  be  perpetual  Com- 
^ow-  missioners  for  taking  acknowledgments  of  applications  and  instruments 
by  SSied  sigucd  by  married  women  and  may  remove  any  such  Commissioner  and  where 
""— "  Ijj  reason  of  absence  from  Victoria  or  residence  at  a  distance  or  ill  health 
or  any  other  sufficient  cause  any  married  woman  shall  be  prevented  from 
making  the  acknowledgment  before  the  Registrar  or  an  assistant  Registrar 
or  one  of  the  perpetual  Commissioners  it  shall  be  lawful  for  the  Commissioner 
by  writing  under  his  hand  to  specially  appoint  any  person  to  be  a  Commissioner 
to  take  the  acknowledgment  by  any  married  woman  to  be  therein  named  of 
any  application  or  instrument  and  the  certificate  of  such  acknowledgment 


women 
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shall  be  deemed  and  received  as  sufficient  evidence  of  the  due  acknowledg- 
ment by  her  of  the  document  therein  referred  to.  (In  re  Eerr,  6 ;  re  Byhetty 
171.    N.  96 ;  Q.  61-112 ;  S.  266  ;  T.  256.) 

126.  The  Commissioner  may  by  summons  under  his  hand  in  the  Form  power  to 
in  the  Twentieth  Schedule  hereto  require  the  proprietor  or  mortgagee  or  2l?n«r1to^ 
other  person  interested  in  any  land  under  the  operation  of  this  Act  in  require  ex. 
respect  of  which  any  transfer  lease  mortgage  charge  or  other  dealing  or  any  SjjS^J^ao. 
discharge  from  any  mortgage  or  charge  is  proposed  to  be  transacted  or  tion  of 
registered  or  in  respect  of  which  any  transmission  is  proposed  to  be  registered  *^"™^ 
or  registration  abstract  issued  to  appear  at  a  time  and  place  to  be  appointed  gJjf^SJf* 
in  such  summons  and  give  any  explanation  concerning  such  land  or  any 
document  affecting  the  title  thereto  and  to  produce  any  grant  certificate  of 

title  will  mortgage  or  other  instrument  or  document  in  his  possession  or 
within  his  control  affecting  such  land  or  the  title  thereto  and  the  Commis- 
sioner is  hereby  authorised  to  examine  upon  oath  (which  oath  he  is  hereby 
empowered  to  administer)  any  such  proprietor  mortgagee  or  other  person 
as  aforesaid  and  any  such  proprietor  mortgagee  or  other  person  who  shall 
fail  refuse  or  neglect  to  attend  the  Commissioner  for  the  purpose  of  being 
examined  or  to  produce  any  such  document  or  to  allow  the  same  to  be 
inspected  or  shall  refuse  or  neglect  to  give  any  such  explanation  as  aforesaid 
shall  be  liable  on  any  such  default  to  be  dealt  with  as  in  the  case  of  a 
contempt  of  the  Supreme  Court  and  if  the  information  or  document  with- 
held appears  to  the  Commissioner  to  be  material  the  Registrar  shall  not  be 
bound  to  proceed  with  the  transaction.  {Re  Oraiff,  76.  N.  78-6  ;  Q.  61- 
46,  95  ;  S.  95,  220.) 

127.  The  Commissioner  may  from  time  to  time  with  the  consent  of  the  Power  to 
Governor  in  Council  make  regulations  respecting  the  parcels  of  land  that  JJ^JSS£m° 
may  be  included  in  one  certificate  of  title  and  may  with  the  like  consent  jn*  to  ^ 
repeal  or  alter  such  regulations  and  he  may  also  with  the  like  consent  from  i^ljt^ll^to 
time  to  time  make  such  alterations  in  the  several  Forms  in  the  several  *«• 
Schedules  hereto  as  he  may  deem  requisite  and  may  license  any  person  to 

sell  the  same  forms  and  every  form  authenticated  by  the  seal  of  the  office 
shall  be  taken  to  be  in  the  legally  authorised  form  unless  the  contrary  be 
proved.  (Barker  v.  Weld,  31 ;  OuihherUon  v.  Swantiy  144.  N.  90 ;  Z.  215 ; 
S.  220-7,  275;  T.  62-72,  92.) 

128.  It  shall  be  lawful  for  the  Commissioner  whenever  any  question  power  to 
shall  arise  with  regard  to  the  performance  of  any  duty  or  the  exercise  of  ■*•*«•<»»« 
any  of  the  functions  by  this  Act  conferred  or  imposed  either  on  him  or  on  oSnr?^""* 
the  Eegistrar  to  state  a  case  for  the  opinion  of  the  Supreme  Court  and 
thereupon  it  shall  be  lawful  for  the  said  Court  to  give  its  judgment  thereon 

and  such  judgment  shall  be  binding  upon  the  Commissioner  and  Registrar 
respectively. 

129.  The  Eedstrar  may  exercise  and  shall  perform  the  following  Powers  of 
powers  and  duties  that  is  to  say  : —  registrar 

(1)  He  may  administer  an  oath  and  may  take  and  receive  the  declara-  to  admin- 
tion  of  any  person  voluntarily  making  the  same  (in  this  Act  called  "^  <»*'*» 
a  statutory  declaration) 

(2)  "He  shall  upon  the  direction  of  the  Commissioner  correct  errors  in  Tooorreot 
the  Register  Book  or  in  entries  made  therein  op  in  duplicate  certifi-  ''^'' 
cates  or  instnunents  and  may  supply  entries  omitted  to  be  made 
under  the  provisions  of  this  Act  but  in  the  correction  of  any  such 
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error  he  shall  not  erase  or  render  illegible  the  original  words  and 
shall  affix  the  date  on  which  such  correction  was  made  or  entry 
supplied  and  initial  the  same  and  every  error  or  entry  so  corrected 
or  supplied  shall  have  the  like  validity  and  effect  as  if  such  error 
had  not  been  made  or  such  entry  omitted  except  as  regardi 
any  entry  made  in  the  Eegister  Book  prior  to  the  actual  time 
of  correcting  the  error  or  supplying  the  omitted  entry.  {See  Sec. 
63  of  1886  Act) 

^"▼Sto'  ^^^  ^®  ®^*^^  ^^^^  *^®  direction  of  the  Commissioner  lodge  a  caveat  on 

**'  behalf  of  Her  Majesty  or  on  behalf  of  any  person  who  shall  be 

under  the  disability  of  infancy  coverture  lunacy  unsoundness  of 
mind  or  absence  from  "Victoria  to  prohibit  the  transfer  or  dealing 
with  any  land  belonging  or  supposed  to  belong  to  any  such  person 
and  also  to  prohibit  the  dealing  with  any  land  in  any  case  in  which 
it  shall  appear  that  an  error  has  been  made  by  misdescription  of 
such  land  or  otherwise  in  any  certificate  of  title  or  in  any  instru- 
ment or  for  the  prevention  of  any  fraud  or  improper  dealing. 
(Sharps  v.  Hadley,  3  ;  re  Nelson  Brothers,  36 ;  ex  parte  ILi^hy,  77  ; 
Campbell  v.  Jarretty  96  ;  Ashley  v.  Cook,  137 ;  Hassett  v.  Colomd 
Bank,  138.  K  11-1,  4;  Z.  68,  205,  218 ;  Q.  61-11^  ;  S.  220-4  j 
T.  62-11-4.) 

^^^1^  130,  The  Registrar  with  the  consent  of  the  Commissioner  may  dispense 

SSae  with    with  the  productiou  of  any  duplicate  grant  certificate  of  title  or  dupuei^ 
mmUto.in  instrument  (if  any)  for  the  purpose  of  entering  thereon  the  memorial  by  tMs 
oeruin cases  Act  required    In  every  such  case  upon  the  registration  of  the  dealing*  i^ 
Eeristrar  shall  notify  in  the  memorial  in  the  Register  Book  that  no  entry  of 
such  memorial  has  been  made  on  the  duplicate  and  such  dealing  shall  ^fie- 
upon  be  as  valid  and  effectual  as  if  such  memorial  had  been  entered  thereon 
The  Registrar  may  with  the  like  consent  dispense  with  the  production  of  tilie 
duplicate  grant  or  certificate  of  title  required  to  be  delivered  up  prior  to  the 
registration  of  a  devisee  or  other  person  on  the  transmission  or  an  estate  of 
freehold    Provided  always  that  before  registering  such  dealing  or  trans- 
mission the  Registrar  shall  require  proof  by  statutory  declaration  that  the 
But  noUoe    ^^P^icate  is  not  deposited  or  held  as  a  security  or  lien  and  shall  gire  at 
to  be  given   least  f  ourteou  days'  notice  of  his  intention  to  register  such  dealing  in  at 
te^'giMttf*''  1®^^  ^^®  newspaper  published  in  the  City  of  Melbourne  or  circulating  in 
deding       the  neighbourhood  of  the  land.     (Q.  61-21 ;  T.  62-69.) 

Protision  in  131^  In  the  ovout  of  the  duplicate  grant  or  certificate  of  title  being 
^t'  ^  lost  or  destroyed  or  becoming  so  obliterated  as  to  be  useless  the  persons 
having  knowledge  of  the  circumstances  may  make  a  statutory  declaration 
stating  the  facts  and  the  particulars  of  all  encumbrances  affecting  the  land 
or  the  title  thereto  to  the  best  of  declarants'  knowledge  information  and 
belief  and  the  Commissioner  if  satisfied  as  to  the  truth  of  such  declaration 
and  the  hona  fides  of  the  transaction  may  direct  the  Registrar  to  issue  to  the 
proprietor  a  special  certificate  of  title  to  such  land  which  special  certificate 
shall  contain  an  exact  copy  of  the  grant  or  certificate  io  the  Register  Book 
and  of  every  memorandum  and  endorsement  thereon  and  shall  state  why 
such  special  certificate  is  issued  and  the  Registrar  shall  at  the  same  time 
enter  in  the  Register  Book  notice  of  the  issuing  of  such  special  certificate 
and  the  date  thereof  and  why  it  was  issued  and  such  special  certificate  shall 
be  available  for  all  purposes  and  uses  for  which  the  duplicate  grant  or 
certificate  so  loat  or  destroyed  or  obliterated  would  have  been  available  and 
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shall  be  equally  valid  therewith  to  all  intents  Provided  always  that  the 
Begistrar  beFore  issuing  such  special  certificate  shall  give  at  least  fourteen 
days'  notice  of  his  intention  so  to  do  in  at  least  one  newspaper  published 
in  the  City  of  Melbourne  or  circulating  in  the  neighbourhood  of  the  land. 

132.  In  case  it  shall  appear  to  the  satisfaction  of  the  Registrar  that  Fmon  to 
any  certificate  of  title  or  instrument  has  been  issued  in  error  or  contains  Jc^or^ 
any  misdescription  of  land  or  of  boundaries  or  that  any  entry  or  endorse-  jJi^SSJ^JJJ 
ment  has  been  made  in  error  on  any  grant  certificate  of  title  or  instrument  been  iasaed 
or  that  any  grant  certificate  instrument  entry  or  endorsement  has  been  Sk^^ng- 
f raudulently  or  wrongfully  obtained  or  that  any  grant  certificate  or  instru-  fuiir  retaiiis 
ment  is  fraudulently  or  wrongfully  retained  he  may  by  writing  require  the  mentmlybe 
person  to  whom  such  document  has  been  so  issued  or  by  whom  it  has  been  summoned 
80  obtained  or  is  retained  to  deliver  up  the  same  for  the  purpose  of  being 
cancelled  or  corrected  or  given  to  the  proper  party  as  the  case  may  require  Person  re. 
and  in  case  such  person  shall  refuse  or  neglect  to  comply  with  sucn  requisi-  Sj^J^^p 
tion  the  Registrar  may  apply  to  a  judge  to  issue  a  summons  for  such  certmcmte 
person  to  appear  before  the  Supreme  Court  or  a  judge  and  show  cause  why  tfon^co^ 
such  grant  certificate  or  instrument  should  not  be  delivered  up  for  the  JJ'^JJ^y 
purpose  aforesaid  and  if  such  person  when  served  with  such  summons  shall  and  brought 
neglect  or  refuse  to  attend  before  such  Court  or  a  judge  thereof  at  the  time  ^^^J  ^^^^ 
therein  appointed  it  shall  be  lawful  for  a  Judge  to  issue  a  warrant  authoris-  Supreme 
ing  and  directing  the  person  so  summoned  to  be  apprehended  and  brought  ^^"^ 
before  the  Supreme  Court  or  a  judge  for  examination.      (JRe  Thompson  and 
Chipps,  26,  70  ;  re  Feamlei/,  97 ;  re  Wm.  Wadham,  114  ;  I)e  Lissa  v.  Coleman^ 
207;  ex  parte  Davies  a/nd  Inman,  208;  re  Williamson^  209;  ea  parte  Vincent, 
210.     N.  126 ;  Z.  69,  71 ;  S.  60,  61 ;  T.  62-136.) 

138»  Upon  the  appearance  before  the  Court  or  a  judge  of  any  person  Partj 
summoned  or  brought  up  by  virtue  of  a  warrant  as  aforesaid  it  shall  be  S?y^* 
lawful  for  the  Court  or  judge  to  examine  such  person  upon  oath  and  in  case  «xjmined  on 
the  same  shall  seem  proper  to  order  such  person  to  deliver  up  such  grant  cer-  *** 
tificate  of  title  or  instrument  as  aforesaid  and  upon  refusal  or  neglect  by  such  ^^Sr  SJ^ 
person  to  deliver  up  the  same  pursuant  to  such  order  to  commit  such  ])erson  deiiyerj  of 
to  gaol  for  any  period  not  exceeding  six  months  unless  such  grant  certificate  ^?*JJ^e 
or  instrument  shall  be  sooner  delivered  up  and  in  such  case  or  in  case  such  registrar 
person  cannot  be  found  so  that  a  requisition  and  summons  may  be  served 
upon  him  as  hereinbefore  directed  the  Registrar  shall  if  the  circumstances  _ 
oi  the  case  require  it  issue  to  the  proprietor  of  the  land  such  certificate  of  nedeot  or 
title  as  is  herein  provided  to  be  issued  in  the  case  of  any  duplicate  grant  or  J^^ 
certificate  of  title  being  lost  or  destroyed  and  shall  enter  in  the  Register  vmj  issoe  a 
Book  notice  of  the  issuing  of  such  certificate  and  the  circumstances  under  ^^  ««rtifl- 
which  the  same  was  issued.     (Q.  61-132,  31,  60 ;  S.  43,  60 ;  T.  62-137.) 

134.  Any  proprietor  subdividing  any  land  under  the  operation  of  this  ^^^^ 
Act  for  the  purpose  of  selling  the  same  in  allotments  shall  deposit  with  the  todepont* 
Registrar  a  map  of  such  land  if  so   required      Such  map   shall  exhibit  JJ^^ 
distinctly  delineated'  all  roads  streets  passages  thoroughfares  squares  or 
reserves  appropriated  or  set  apart  for  the  use  of  the  purchasers  and  also  all 
allotments  into  which  the  said  land  may  be  divided  marked  with  distinct 
numbers  or  symbols  and  shall  also  show  the  areas  and  shall  be  declared  to 
be  accurate  by  a  statutory  declaration  of  a  licensed  surveyor.    No  person 
shall  be  permitted  to  practise  as  a  surveyor  under  this  Act  unless  specially 
licensed  for  that  purpose  by  the  Surveyor- General.  (N.  100, 101 ;  Q.  61-119 ; 
8.  100,  220 ;  T.  62, 103, 104.    See  also  Sees.  2  and  4a  0/1885  Aot.) 
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Proprietor  135.   If  upon  the  application  of  any  owner  or  proprietor  to  have 

SSJJSJil-  ^^^  brought  under  the  operation  of  this  Act  or  to  have  any  dealing  or 
Sw?f*^  transmission  registered  or  recorded  or  to  have  any  certificate  ot  title  regis- 
■atisfled  tration  abstract  foreclosure  order  or  other  document  issued  or  to  have  any 
act  or  duty  done  or  performed  which  by  this  Act  is  required  to  be  done  or 
performed  by  the  Begistrar  the  ^Registrar  shall  refuse  so  to  do  or  if  such 
owner  or  proprietor  shall  be  dissatisfied  with  the  direction  upon  his  application 
given  by  the  Commissioner  it  shall  be  lawful  for  such  owner  or  proprietor  to 
require  the  Eegistrar  to  set  forth  in  writing  under  his  hand  the  grounds  of 
his  refusal  or  the  grounds  upon  which  such  direction  was  given  and  such 
owner  or  proprietor  may  if  he  think  fit  at  his  own  costs  summon  the  Eegistrar 
to  appear  before  the  Supreme  Court  to  substantiate  and  uphold  the  grounds 
of  his  refusal  or  of  such  direction  as  aforesaid  such  summons  to  be  issued 
under  the  hand  of  a  judge  and  to  be  served  upon  the  Eegistrar  six  clear 
days  at  least  before  the  day  appointed  for  hearing  the  complaint  of  such 
owner  or  proprietor.  Upon  such  hearing  the  Eegistrar  or  his  counsel  shall 
have  the  right  of  reply  and  the  said  Court  may  if  any  question  of  fact  be 
involved  direct  an  issue  to  be  tried  to  decide  such  fact  and  thereafter  the 
said  Court  shall  make  such  order  in  the  premises  as  the  circumstances  of  the 
j^^^^tg  case  may  require  and  the  Eegistrar  shall  obey  such  order  and  all  expenses 
appU^t  ^  attendant  upon  any  such  proceeding  shall  be  borne  and  paid  by  the  applicant 
or  other  person  preferring  such  complaint  unless  the  Court  shall  certify 
that  there  was  no  probable  ground  for  such  refusal  or  direction  as  aforesaid. 
(Sharpe  v.  Hadleyy  3  ;  Ooher  v.  Spence,  5 ;  Fisher  v.  Stewart,  44  ;  Bank  cf 
Victoria  v.  Bawlinga,  62  ;  re  Turner,  66 ;  re  Oraig,  76 ;  Watson  v.  Watson,  93  ; 
Campbell  v.  JarreU,  96, 142  ;  re  Feamley,  97 ;  Rail  v.  Hall,  98  ;  KearUm  v. 
Bichardson,  125;  Ashley  v.  Cook,  137  and  160;  Orey  v.  Wesson,  152; 
Wilson  V.  Xiny,  166;  Miller  v.  Stewart,  172;  Shackell  v.  Lindsay,  174, 
8.  221.     See  also  Sec.  72  </1886  Act.) 

b**]^dS3  136,  The  forms  contained  in  the  several  schedules  hereto  and  the 

forms  for  the  time  being  in  force  under  this  Act  may  be  modified  or 
altered  in  expression  to  suit  the  circumstances  of  every  case  and  any 
variation  from  such  forms  respectively  in  any  respect  not  being  matter  of 
substance  shall  not  affect  their  validity  or  regularity. 

Officen  not  137.  The  Commissioner  shaU  not  nor  shall  the  Eegistrar  or  any  person 

for  Mtodone  acting  under  the  authority  of  either  of  them  be  liable  to  any  action  suit  or 
bonajide      proceeding  for  or  in  respect  of  any  act  or  matter  bona  fide  done   or 
omitted  to  be  done  in  the  exercise  or  supposed  exercise  of  the  powers  of  this 
Act. 
Eeisistered  138.  No  action  of  ejectment  or  other  action  for  the  recovery  of  any 

protected  land  shall  lie  or  be  sustained  against  the  person  registered  as  proprietor 
*^*^D«nt  tl^c^oof  under  the  provisions  of  this  Act  except  in  any  of  the  following  cases 
Sc^e^t^  that  is  to  say: — (1)  The  case  of  a  mortgagee  as  against  a  mortgagor  in 
T  default.  (2)  The  case  of  an  annuitant  as  against  a  grantor  in  default.  (3) 
The  case  of  a  lessor  as  against  a  lessee  in  default.  (4)  The  case  of  a  person 
deprived  of  any  land  by  fraud  as  against  the  person  rejgistered  as  proprietor 
of  such  land  through  fraud  or  against  a  person  deriving  otherwise  than  as 
a  transferee  bona  fide  for  value  from  or  through  a  person  so  registered 
through  fraud.  (5)  The  case  of  a  person  deprived  of  or  claiming  any  land 
included  in  any  grant  or  certificate  of  title  of  other  land  by  misdescription 
of  such  other  land  or  of  its  boundaries  as  against  the  registered  proprietor  of 
such  other  land  not  bei^g  a  transferee  thereof  bona  fide  iot  value.    (6)  The 
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case  of  a  registered  proprietor  claiming  uuder  a  grant  or  certificate  of  title 
prior  in  date  of  registration  under  the  proyisions  of  this  Act  in  any  case  in 
which  two  or  more  grants  or  two  or  more  certificates  of  title  or  a  grant  and  a 
certificate  of  title  may  be  registered  under  the  provisions  of  this  Act  in 
respect  of  the  same  land  and  in  any  case  other  than  as  aforesaid  the  pro- 
duction of  the  registered  grant  certificate  of  title  or  lease  shall  be  held  in 
every  Court  of  law  or  equity  to  be  an  absolute  bar  and  estoppel  to  any  such 
action  against  the  person  named  in  such  document  as  the  grantee  proprietor 
or  lessee  of  the  land  therein  described  any  rule  of  law  or  equity  to  the 
contrary  notwithstanding.  (Featherstone  v.  Sanlon,  4 ;  Slack  v.  Dovmton^ 
11 ;  Fannan  v.  Fannan,  16 ;  re  Sellars^  32  ;  Coleman  Sf  Clark  v.  Biria,  46 ; 
Jone9  V.  Sellicky  78 ;  Sanders  v.  Wadhamy  88 ;  Kirkham  v.  Julien,  109 ; 
Wilkinson  v.  Broum,  121 ;  Kearton  v.  Bichardson,  125 ;  Colonial  Bank,  v. 
Babhage,  126 ;  Dyke  v.  Elliott,  133 ;  Jones  v.  Jones,  134 ;  Finnoran  v.  Weir, 
136;  Wadham  v.  BuUle,  155;  Rail  v.  Loder,  168;  Buckett  v.  KnoUe,  167 
and  168 ;  Delaney  v.  Sandhurst  Building  Society,  179  ;  Colonial  Bank  v. 
Boache,  187.     N.  58,  115,  116 ;  Z.  56 ;  Q.  61-60, 123  ;  S.  192  ;  T.  62-124.) 

189.  Upon  the  recovery  of  any  land  estate  or  interest  by  any  pro-  Powers  of 
ceeding  at  law  or  in  equity  from  the  person  registered  as  proprietor  thereof  ai^^. 
it  shall  be  lawful  for  the  Court  or  a  judge  in  any  case  in  which  such  pro-  ooUation  of 
ceeding  is  not  herein  expressly  barred  to  direct  the  Registrar  to  cancel  any  entry  S***^' 
certificate  of  title  or  instrument  or  any  entry  or  memorial  in  the  Eegister  *»^  "*' 
Book  relating  to  such  land  estate  or  interest  and  to  substitute  such  certifi- 
cate of  title  or  entry  as  the  circumstances  of  the  case  may  require  and  the 
Registrar  shall  give  effect  to  such  order.     (Be  Beattie,  53  ;  Biggs  v.  Water- 
house,  58 ;  re  Wfw.  Biggs,  59 ;  Jones  v.  Sellick,  78.     N.  128 ;  T.  62-138.) 

140.  [Eepealed  by  Sec.  75  of  1885  Act.] 

141.  Any  person  may  on  payment  of  the  fee  for  the  time  being  8««wheaand 
payable  in  that  behalf  inspect  the  Eegister  Book  during  the  hours  and  upon  ^^^^ 
the  days  of  business.    The  Registrar  on  payment  of  flie  fee  for  the  time 

being  payable  for  a  certified  copy  shall  furnish  to  any  person  applying  for 
the  same  a  certified  copy  of  any  grant  certificate  of  title  caveat  or  registered 
instrument  afiecting  land  under  the  operation  of  this  Act  and  every  such 
certified  copy  signed  by  him  or  by  any  Assistant  Registrar  and  authenticated 
by  the  seal  of  the  office  of  titles  shall  be  received  in  evidence  in  any  Court 
of  Justice  or  before  any  person  having  by  law  or  by  consent  of  parties 
authority  to  receive  evidence  as  prima  facie  proof  of  the  original  grant 
certificate  caveat  or  instrument  ana  of  all  the  matters  contained  or  recited 
in  or  endorsed  thereon  respectively.  (N.  102,  103 ;  Z.  89 ;  Q.  77-50,  78-4 ; 
S.  65 ;  T.  62-105.) 

142.  The  Registrar  shall  keep  a  correct  account  of  all  sums  of  money  ^«^*^'  ^ 
which  shall  be  received  by  him  under  tLe  provisions  of  this  Act  and  shall  to  noeWer' 
pay  the  same  to  one  of  the  receivers  of  revenue  at  such  times  and  shall  J^^®^ 
render  accounts  of  the  same  to  such  persons  and  in  such  manner  as  may  be  deraooonnts 
directed  by  any  statute  or  regulations  for  the  time  being  in  force  relating  to 

the  collection  and  payment  of  the  public  moneys  and  the  audit  of  the  public 
accounts.  All  penalties  and  fees  received  under  the  provisions  of  this  Act 
except  sums  received  as  contributions  to  the  Assurance  Fund  or  in  augmen- 
tation thereof)  shall  be  carried  to  and  form  part  of  the  consolidated  revenue. 
(Ooker  V.  Spence,  5  ;  Lange  v,  BudwoU,  143.  N.  106  ;  Q.  61-141 ;  S.  23 ; 
T.  62-109.    See  Sec.  55  o/1885  Act.) 
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AMUTMioe  143.  All  sums  of    moDey  which  shall  be  received  by  the  Beg^istrar 

i^^l^^    as  contributions  to  the  Assurance  Fund  or  in  augmentation  thereof  shall 

OoTenunent  bo   paid  to  the  Treasurer  of  Victoria  who  shall  place  such  sums  to  tiie 

McantiM     j5p^^  Qf  1^  account  to  be  kept  in  the  Treasury  to  be  called  "  the  Assurance 

Fund"  and  shall  from  time  to  time  invest  the  same  together  witii  iJl 

difidends  and  profits  accruing  thereon  in  Victorian  Government  securities 

to  constitute  an  Assurance  Fund  for  the  purposes  hereinafter  mentioned. 

(Moyle  V.  Qtbbi,  49.     Q.  61-42 ;  T.  62-29.) 

comiMiiaft.  144.  Any  person  deprived  of  land  or  of  any  estate  or  interest  in  land 

S^rWeShS?  ^  consequence  of  fraud  or  through  the  bringing  of  such  land  under  the 
i«nd  operation  of  this  Act  or  by  the  registration  of  any  other  person  as  proprietor 

of  such  land  estate  or  interest  or  in  consequence  of  any  error  or  misde- 
scription in  any  certificate  of  title  or  in  any  entry  or  memorial  in  the 
Eegister  Book  may  bring  and  prosecute  an  action  at  law  for  the  recovery  of 
damages  against  the  person  upon  whose  application  such  land  was  brought 
under  the  operation  of  this  Act  or  such  erroneous  registration  was  made  or 
who  acquired  title  to  the  estate  or  interest  through  such  fraud  error  or 
misdescription  Provided  always  that  except  in  the  case  of  fraud  or  of 
error  occasioned  by  any  omission  misrepresentation  or  misdescription  in  t^e 
application  of  such  person  to  bring  such  land  under  the  operation  of  this 
Act  or  to  be  registered  as  proprietor  of  such  land  estate  or  interest  or  in 
any  instrument  signed  by  him  such  person  shall  upon  a  transfer  of  such 
land  bona  fide  for  value  cease  to  be  liable  for  the  payment  of  any  damage 
which  but  for  such  transfer  might  have  been  recovered  from  him  under  t£e 
provisions  herein  contained  and  in  such  last-mentioned  case  and  also  in  case 
the  person  against  whom  such  action  for  damages  is  directed  to  be  broogiit 
as  aforesaid  shall  be  dead  or  shall  have  been  adjudged  insolvent  or  cannot 
be  found  within  the  jurisdiction  of  the  Supreme  Court  then  and  in  any 
such  case  such  damages  with  costs  of  action  may  be  recovered  out  of  the 
Assurance  Fund  by  action  against  the  Registrar  as  nominal  defendant 
Provided  also  that  in  estimating  such  damages  the  value  of  aU  buildings  and 
other  improvements  erected  or  made  subsequently  to  the  deprivation  shall 
be  excluded.  {Biggt  v.  Waterhouse,  58.  N.  117;  S.  203;  T.  62-125.  See 
See,25ofl8S7  Act.) 

145.  Nothing  in  this  Act  contained  shall  be  so  interpreted  as  to  leave 
subject  to  an  action  of  ejectment  or  to  an  action  for  recovery  of  damages 
as  aforesaid  or  for  deprivation  of  the  estate  or  interest  in  respect  to  which 
he  is  registered  as  proprietor  any  purchaser  bond  fide  for  valuable  considera- 
tion of  land  under  the  operation  ot  this  Act  on  the  ground  that  the  proprietor 
through  or  under  whom  he  claims  may  have  been  registered  as  proprietor 
through  fraud  or  error  or  may  have  derived  &om  or  through  a  person 
registered  as  proprietor  through  fraxid  or  error  and  this  whether  such  fraud 
or  error  shall  consist  in  wrong  description  of  the  boundaries  or  of  the 
parcels  of  any  land  or  otherwise  howsoever.  {Mudgway  v.  Davy  and  Buiek^ 
1 ;  Feaiherstone  v.  Hamlon,  4  ;  Main  v.  Bobertwn,  191.  N.  115-1,  118 ;  Z. 
189,190;  S.  167,  207.) 

146,  Any  person  sustaining  loss  through  anv  omission  mistake  or 
misfeasance  of  the  Eegistrar  or  any  other  officer  or  clerk  in  the  execution  of 

^  their  re8(.^ctive  duties  under  the  provisions  of  this  Act  or  by  any  error 
omission  or  misdeecription  in  any  certificate  of  title  or  any  entry  or 
memorial  in  the  Begister  Book  or  by  the  registration  of  any  other  person 
as  proprietor  and  who  by  the  provisions  of  this  Act  is  baired  from  bruiging 
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an  aeidon  of  ejectment  or  other  action  for  the  recoyerj  of  the  land  estate 
or  interest  may  in  any  case  in  which  the  remedy  by  an  action  for  recovery  of 
damages  as  herein  provided  is  inapplicable  bring  an  action  against  the 
Hegistrar  as  nominal  defendant  for  recovery  of  damages  in  estimating  which 
damages  however  the  value  of  all  buildings  and  other  improvements  erected 
or  made  subsequently  to  the  loss  or  deprivation  shall  be  excluded.  (Oakden 
and  others  v  OMs,  7  ;  Qriffin  v.  Dimny  8  ;  Lotteh  v.  Ball,  9 ;  Foiheringham 
V.  Archer,  10 ;  Slack  v.  Downton,  11 ;  Anderson  v.  Maori  Rill  Borough,  108  ; 
Schroeder  v.  Harcourt,  104  ;  Van  Damme  v.  Bloxam,  105.  Q.  6J.-74, 128  ; 
T.  62-63, 128.    See  See.  25  o/1887  Act) 

147*  Til  any  case  m  which  an  action  for  recovery  of  damages  is  Notio©  of 
permitted  to  be  brought  against  the  Eegistrar  as  nominal  defendant  notice  Juried  *°^* 
m  writing  of  such  action  and  of  the  cause  thereof  shall  be  served  upon  such 
nominal  defendant  one  month  at  least  before  the  commencement  of  such 
action  and  if  in  any  such  action  judgment  be  given  in  favour  of  the  nominal 
defendant  or  the  plaintiff  discontinue  or  become  nonsuit  the  plaintiff  shall 
be  liable  to  pay  the  full  costs  of  defending  such  action  and  the  same  when 
taxed  shall  be  recovered  in  the  name  of  the  nominal  defendant  by  the  like 
process  of  execution  as  in  other  actions.     (Z.  180 ;  Q.  61-128 ;  S.  208.) 

148.  If  in  any  such  action  the  plaintiff  recover  final  judgment  against  Fajmentof 
such  nominal  defendant  then  the  jud^e  before  whom  such  action  may  be  S™^JJSd'*^ 
tried  or  the  Supreme  Court  shall  certify  the  fact  of  such  judgment  and  the 
amount  of  damages  and  costs  recovered  and  the  amount  of  such  damages 

and  costs  shall  be  paid  to  the  person  recovering  the  same  and  shall  be 
charged  to  the  account  of  the  Assurance  Fund  and  in  case  the  balance  to 
the  credit  of  the  Assurance  Eund  shall  be  inadequate  to  defray  the  amount 
specified  such  sum  as  may  be  necessary  for  that  purpose  shall  be  paid  out 
of  the  Consolidated  Eevenue  and  the  amount  so  advanced  shall  be  repaid 
from  the  Assurance  Fund  as  the  same  may  thereafter  accrue. 

149.  No  action  for  recovery  of  damages  sustained  through  deprivation  i4mit»tioii 
of  land  or  of  any  estate  or  interest  in  land  shall  lie  or  be  sustained  against  *>f  »«*»<>°* 
the  Begistrar  or  against  the  Assurance  Fund  or  against  the  person  upon 
whose  application  such  land  was  brought  under  the  operation  of  this  Act  or 
against  the  person  who  applied  to  be  registered  as  proprietor  in  respect  to 

such  land  unless  such  action  shall  be  commenced  within  the  period  of  six 
years  from  the  date  of  such  deprivation     Provided  nevertheless  that  any 
person  being  under  the  disability  of  coverture  infancy  unsoundness  of  mind 
or  absence  from  Victoria  may  bring  such  action  within  six  years  from  the 
date  on  which  such  disability  shall  have  ceased  so  however  that  such  action 
be  brought  within  thirty  years  next  after  the  date  of  such  deprivation    The 
plaintiff  in  any  such  action  at  whatever  time  it  may  be  brought  and  the 
plaintiff  in  any  action  for  the  recovery  of  land  shall  be  nonsuited  in  any 
case  in  which  the  deprivation  complained  of  may  have  been  occasioned 
through  the  bringing  of  land  under  the  operation  of  this  Act  if  it  shall  be  Penona 
made  to  appear  to  the  satisfaction  of  the  judge  before  whom  such  action  nJtiol or 
shall  be  tried  that  such  plaintiff  or  the  persons  through  or  under  whom  he  cognizant 
claims  title  had  notice  by  personal  service  or  otherwise  or  was  aware  that  ?o^^J?^'^ 
application  had  been  made  to  bring  such  land  under  the  operation  of  this  ^^rnd 
Act  and  had  wilfully  or  collusively  or  negligently  omitted  to  lodge  a  caveat 
forbidding  the  same  or  had  allowed  such  caveat  to  lapse.  {MudguHxg  v.  Davy 
and  Buick,  1.    N.  122  ;  Z.  187 ;  T.  62-180.) 
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Moneyi  150.  Whenever  any  amount  has  been  paid  out  of  the  Assurance  Fund 

gj^*  e'  ^^  account  of  any  person  who  may  be  dead  such  amount  may  be  recovered 
fund  may  from  the  estate  of  such  ])erson  by  action  against  his  personal  repreeen^tiveB 
bewooTered  ^  ^y^^  name  of  the  Registrar  and  whenever  such  amount  has  been  paid  on 
account  of  a  person  who  shall  have  been  adjudged  insolvent  the  amount  so 
paid  shail  be  considered  to  be  a  debt  due  from  the  estate  of  such  inBolvent 
and  a  certificate  signed  by  the  Treasurer  of  Victoria  certifying  the  fact  of 
such  payment  out  of  the  Assurance  Fund  and  delivered  to  tiie  offidai 
assignee  shall  be  sufficient  proof  of  such  debt  and  whenever  any  amount 
has  been  paid  out  of  the  Assurance  Fund  on  accoimt  of  any  person  who 
may  have  absconded  or  who  cannot  be  found  within  the  jurisdiction  of  l^e 
Supreme  Court  and  may  have  left  any  real  or  personal  estate  within  Victoria 
it  shall  be  lawful  for  the  said  court  or  a  judge  thereof  upon  the  application 
of  the  Registrar  and  upon  the  production  of  a  certificate  signed  by  the 
Treasurer  of  Victoria  certifying  that  the  amount  has  been  paid  in  satidfiekction 
of  a  judgment  against  the  Registrar  as  nominal  defendant  to  allow  the 
Registrar  to  sign  judgment  against  such  person  forthwith  for  the  amount 
so  paid  out  of  the  Assurance  Fund  together  with  the  costs  of  the  application 
ana  such  judgment  shall  be  final  and  signed  in  like  manner  as  a  final  judgment 
hj  confession  or  default  in  an  adverse  suit  and  execution  may  issue  imme- 
diately and  if  such  person  shall  not  have  left  real  or  personal  estate  within 
Victoria  sufficient  to  satisfy  the  amount  for  which  execution  may  have  been 
issued  as  aforesaid  it  shall  be  lawful  for  the  Registrar  to  recover  such  amount 
or  the  unrecovered  balance  thereof  by  action  against  such  person  at  any 
time  thereafter  if  he  shall  be  found  within  the  jurisdiction  oi  the  Supr^u 
Court.     (N.  125  ;  8.  218  ;  T.  02-132.) 

151.  The  Assurance  Fund  shall  not  under  any  circumstances  be  Me 
.for  compensation  for  any  loss  damage  or  deprivation  occasioned  by  ^ 

breach  by  a  proprietor  of  any  trust  whether  express  implied  or  constructin 
nor  in  any  case  in  which  the  same  land  may  have  been  included  in  two  or 
more  grants  from  the  Crown  nor  shall  the  Assurance  Fund  be  liable  in  any 
case  in  which  such  loss  or  deprivation  has  been  occasioned  by  any  land  being 
incladed  in  the  same  certificate  of  title  with  other  land  through  misdescrip- 
tion of  boundaries  or  parcels  of  any  land  unless  in  the  case  last  aforesaid  it 
shall  be  proved  that  the  person  liable  for  compensation  and  damages  is  dead 
or  has  absconded  or  has  been  adjudged  insolvent  or  the  Sheriff  shall  certify 
that  such  person  is  unable  to  pay  the  full  amount  awarded  in  any  action  for 
recovery  of  such  compensation  and  damages  Provided  always  that  any 
amount  paid  out  of  the  Assurance  Fund  on  account  of  any  person  who  may 
have  absconded  may  be  recovered  from  such  person  by  action  in  the  name  of 
the  Registrar  at  any  time  thereafter  if  such  person  shall  be  found  within 
the  jurisdiction  of  the  Supreme  Court  Provided  also  that  the  said  fund 
shall  be  liable  for  such  amounts  only  as  the  Sheriff  shall  fail  to  recover  from 
the  person  liable  as  aforesaid.  (Moyle  v.  Oibbs,  49.  N.  116,  124 ;  Z.  53 ; 
Q.  77-47;  S.  206;  T.  62-133.) 

152.  In  the  conduct  of  actions  under  this  Act  the  same  rules  of  procedure 
and  practice  shall  apply  and  there  shall  be  the  same  rights  of  appeal  as  shall 
be  in  force  or  exist  for  the  time  being  in  respect  of  ordinary  actions  in  the 

in  ordinftrj  court  iu  which  such  action  may  be  tried  Provided  that  the  judges  shall  have 

^^^'^  power  from  time  to  time  to  make  rules  and  orders  for  regulating  proceedings 

Sopmne  in  the  Supreme  Court  under  this  Act  and  from  time  to  time  to  rescind  alter 

SSSf^i  or  add  to  such  rules  and  orders.  (N.  134 ;  Z.  193 ;  S.  238 ;  T.  62-143, 74-32.) 

Ac. 
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153.  If  any  person  wilfully  makes  any  false  statement  or  declaration  o«rtaiQ 
in  any  application  to  bring  lani  under  the  operation  of  this  Act  or  in  any  2ESl?bo' 
application  to  be  registered  as  proprietor  whether  in  possession  remainder  deemed  mis. 
reversion  or  otherwise  on  a  transmission  or  in  any  other  application  to  be  ^•°**"®'*" 
registered  under  this  Act  as  proprietor  of  any  land  lease  mortgage  or 
charge  or  suppresses  or  conceals  or  assists  or  joins  in  or  is  privy  to  the 
suppressing  withholding  or  concealing  from  the  Commissioner  or  Registrar 
any  material  document  fact  or  matter  of  information  or  wilfully  makes  any 
false  statutory  declaration  required  under  the  authority  or  made  in  pur- 
suance of  this  Act  or  if  any  person  in  the  course  of  his  examination  beiore 
the  Commissioner  wilfully  and  corruptly  gives  false  evidence  or  if  any 
person  fraudulently  procures  assists  in  fraudulently  procuring  or  is  privy 
to  the  fraudulent  procurement  of  any  certificate  of  title  or  instrument  or 
of  any  entry  in  the  Register  Book  or  of  any  erasure  or  alteration  in  any 
entry  in  the  Register  Book  or  knowingly  misleads  or  deceives  any  person 
herembefore  authorised  to  require  explanation  or  information  in  respect 
to  any  land  or  the  title  to  any  land  under  the  operation  of  this  Act  or 
in  respect  to  which  any  dealing  or  transmission  is  proposed  to  be  regis- 
tered such  person  shall  be  guilty  of  a  misdemeanour  and  shall  incur  a 
penalty  not  exceeding  five  hundred  pounds  or  may  at  the  discretion  of  the 
court  by  which  he  is  convicted  be  imprisoned  for  any  period  not  exceeding 
three  years  and  any  certificate  of  title  entry  erasure  or  alteration  so  pro- 
cured or  made  by  iraud  shall  be  void  as  against  all  parties  or  privies  to  such 
fraud.  (Fotheringham  v.  Archer,  10  ;  Saunders  v.  Oabot,  15 ;  Pannan  v. 
Pannan ,  16  ;  McArtney  v.  Kesterson,  17 ;  Chomley  v.  Firebrace^  21 ;  Wiggms 
app.  Hammellresp.,  38  ;  Oeorge  v.  Australian  Mutual  Provident  Society,  56; 
Siggs  and  others  v.  Waterhouse,  58 ;  Sail  v.  Hall,  98  ;  Colonial  Bank  v.  Pie, 
107 ;  Jones  v.  Jones,  134 ;  Finnoran  v.  Weir,  136 ;  Stockdale  v.  Hamilton, 
154 ;  Wadham  v.  Buttle,  155 ;  Franklin  v.  Ind,  156  ;  Oullen  v.  Thompson,  157. 
N.  130  ;  Z.  200  ;  Q.  61-126, 142  ;  S.  187,  233 ;  T.  62-139.) 

154,  If  any  person  is  guilty  of  the  following  offences  or  any  of  them  Porgerrto 
(that is  to  say):-  ^••^•'^"^ 

(1)  Forges  or  procures  to  be  forged  or  assists  in  forging  the  seal  of  the 
of&ce  of  titles  or  the  name  signature  or  handwriting  of  any  officer 
in  cases  where  such  officer  is  by  this  Act  expressly  or  impliedly 
authorised  to  affix  hii^  signature. 

(2)  Stamps  or  procures  to  be  stamped  or  assists  in  stamping  any  docu- 

ment with  any  forged  seal  purporting  to  be  of  the  office  of  titles. 

(3)  Forges  or  procures  to  be  forged  or  assists  in  forging  the  name 
signature  or  handwriting  of  any  person  whomsoever  to  any  instru- 
ment which  is  by  this  Act  or  in  pursuance  of  any  power  contained 
in  this  Act  expressly  or  impliedly  authorised  to  be  signed  by  such 
person.  {Oohman  and  Clark  v.  JRiria,  46 ;  Bailey  v.  Chrisp,  54  ; 
Beg.  v.  Tideman,  99.) 

(4)  Uses  with  an. intention  to  defraud  any  person  whomsoever  any 
document  upon  which  any  impression  or  part  of  the  impression  of 
the  seal  of  the  office  has  been  forged  knowing  the  same  to  have 
been  forged  or  any  document  the  signature  to  which  has  been 
forged  knowing  the  same  to  have  been  forged  such  person  shall  be 
guUty  of  felony.     (N.  132 ;  Z.  200,  201 ;  S.  229-1 ;  T.  62-140.) 
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155.  Any  person  convicted  of  felony  under  this  Act  shall  be  liable  to 
imprisonment  for  any  term  not  exceeding  four  years  and  to  be  kept  to  hard 
labour  or  solitary  confinement  for  any  part  of  the  period  aforesaid.  (N.  133 ; 
Z.  208  :  S.  229-231 ;  T.  62-141.) 

156.  No  proceeding  or  conviction  for  any  act  hereby  declared  to  be  a 
misdemeanour  or  a  felony  shall  affect  any  remedy  which  any  person 
aggrieved  or  injured  by  such  act  may  be  entitled  to  at  law  or  in  equity 
against  the  person  who  has  committed  such  act  or  against  his  estate.  (N. 
131 ;  Z.  204  ;  S.  240 ;  T.  62-142.) 

157.  Nothing  in  this  Act  contained  shall  entitle  any  person  to  refuse 
to  make  a  complete  discovery  by  answer  to  any  bill  in  eqvity  or  to  answer 
any  question  or  interrogatory  in  any  civil  proceedings  in  any  conrt  of  law  or 
equity  or  insolvency'  but  no  answer  to  any  such  bill  question  or  interrogatory 
shall  be  admissible  in  evidence  against  such  person  in  any  criminal  pro- 
ceeding. 

158.  Unless  in  any  case  herein  otherwise  expressly  provided  all  ofEences 
against  the  provisions  of  this  Act  may  be  prosecuted  and  all  penalties  or 
sums  of  money  imposed  or  declared  to  be  due  or  owing  by  or  under  the  pro- 
visions of  the  same  may  be  sued  for  and  recovered  in  the  name  of  the 
Attorney-General  before  any  court  in  Victoria  having  jurisdiction  for 
punishment  of  offences  of  the  like  nature  or  for  the  recovery  of  penalties  or 
sums  of  money  of  the  like  amount.  (Be  Wm.  Biggt^  59 ;  re  Chat,  WiUiamton, 
65  ;  re  HaH  v.  Beg%t,  84 ;  Rodgton  v.  Hunter,  112 ;  Beg,  v.  Brice,  162.  T. 
62-144.) 

159.  Nothing  contained  in  this  Act  shall  enable  any  lessee  of  Iao^^ 
under  any  grant  to  transfer  or  otherwise  deal  with  such  land  contrary  to^ 
provisions  of  "  The  Amending  Land  Act  1865.*' 


FIRST  SCHEDULE. 


Seo.8 


Date  of  Act. 


25  Yiotoria  Ko.  140 


27  Victoria  No.  180 
27  Yictoria  No.  210 

27  Yiotoria  No.  228 


TiUe  of  Act. 


"  An  Act  to  simplify  the  laws  relating  to  the  transfer  and 

encumbrance  of  freehold  and  other  interests  in  land  ** 

cited  as  the  *  Eeal  Propeity  Act.' " 
'<  An  Act  to  amend  the  *  Beal  Property  Act'  " 
"  An  Act  to  allay  doubts  as  to  the  ralidity  of  the  '  Beal 

Property  Act  •^' 
*'  An  Act  to  further  amend  the '  Beal  Property  Act '  and 

for  other  purposes." 
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The  whole. 
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SECOND  SCHEDULE. 
Applieation  to  bring  Land  under  the  operationt  of 
the  "  Tranter  of  Land  Statu^^ 

ViCTOBIA, 

To  the  Begistrar  of  Titles.  I  [insert  name  and  additum]  hereby  applj 
to  hare  the  land  hereinafter  described  brought  under  tiie  operation  of  the 
'<  Transfer  of  Land  Statute."    And  I  dedar^- 
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1.  That  I  am  the  owner  of  an  estate  in  fee  simple  in  possession  [or  of 
an  estate  of  freehold  in  possession  for  my  life  or  othermse  as  the 
ease  may  require']  in  All  tha.t  piece  of  land  being  [insert  if  applicable  part 
of]  Crown  allotment  section  [or  otherwise  according  to  the 
Grown  grant]  parish  county  [tfthe  land  he  part  only  of  that 
granted  add  which  land  contains  (insert  area)  or  thereabouts  and  is  described 
m  the  document  numbered  in  the  Schedule  hereto  or  otherwise  after 
the  word  thereabouts  set  forth  a  sufficient  description  to  identify  the  land,] 

2.  That  such  land  including  all  buildings  and  other  improyements 
thereon  is  of  the  value  of  pounds  and  no  more. 

3.  That  there  are  no  documents  or  eyidences  of  title  affecting  such  land 
in  my  possession  or  under  my  control  other  than  those  included  in  the 
Schedule  hereto. 

4.  That  I  am  not  aware  of  any  mortgage  or  encumbrance  affecting  the 
said  land  or  that  any  other  person  hath  any  estate  or  interest  therein  at  law 
or  in  equity  in  possession  remainder  reyersion  or  expectancy  [if  there  be  amf 
add  other  than  as  follows  and  set  the  same  forth], 

5.  That  the  said  land  is  occupied  [if  imoecupied  prefix  un  to 
occupied  if  occupied  add  by  whom  and  state  the  name  and  addition  of  the  occupant 
and  the  nature  of  his  occupancy], 

6.  That  the  names  and  addresses  so  far  as  known  to  me  of  the  occupants 
of  all  lands  contiguous  to  the  said  land  are  as  follows — 

7.  That  the  names  addresses  so  far  as  known  to  me  of  the  owners  of  all 
lands  coifctiguous  to  the  said  land  are  as  follows —  [If  the  certificate 
of  title  is  not  to  issue  to  the  applicant  add]  And  I  direct  the  certificate  of  title 
to  be  issued  in  the  name  of  [insert  name  and  addition].    Dated  this 

day  of  one  thousand  eight  hundred  and  Made  and  subscribed 

at  in  the  presence  of  [The  applicant  if  within  the  Colomf  to 

sign  before  the  Begistrar  or  an  Assistant-Begistrar  or  a  Notary  Fubiic  Justice 
of  the  Peace  Commissioner  for  taking  affidavits  or  perpetual  ^Commissioner  ;  if 
abroad  before  a  Notary  public  or  a  Commissioner  for  taking  affidavits  in  the 
Supreme  Court,]        [Schedule  of  documents  referred  to,] 


THIRD  SCHEDULE. 

[Boyal  Arms.] 

Eegister  Book    Vol.        Pol. 
Certificate  of  Title  under  "  Land  Transfer  Statute:' 

ViCTOELA.. 

[Insert  name  and  addition]  is  now  the  proprietor  of  an  estate  in  fee  seos.2ift34 
simple  [if  not  in  fee  simple  state  the  nature  of  the  estate  and  tf  the  property  be 
leasehold  say  of  a  leasehold  estate  for  years  from  the  day  of 

one  thousand  eight  hundred  and  ]  subject  to  the  encumbrances 

notified  hereunder  in  All  that  piece  of  land  delineated  and  coloured 
on  the  map  in  the  margin  containing  [insert[ar€a]  or  thereabouts 

being  [insert  if  applicable  part  of]  Crown  allotment  section 

EOT  otherwise  according  to  the  Crown  grant]  parish  county 

If  the  grant  was  Jor  any  public  purpose  shortly  mention  it].    Dated  the 
day  of  one  thousand  eight  hundred  and  (Seal  of 

ofiice.)  Segistrar  of  Titles. 

[JShtoumbrances  referred  to.] 
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POUETH  SCHEDULE. 
Caveat  forbidding  Land  to  be  brought  under  the  "  Trantfer  of  Land  Statute.''' 

ViCTOBIA. 

Bee.  22  To  the  Eegistrar  of  Titles.    Take  Notice  that  I  \insert  name 

and  addition']  claim  [particularise  the  estate  or  interest  claimed]  in  the  land 
described  as  [coptf  description  from  the  advertisement]  in  the  advertisement 
relating  to  the  application  of  [^state  applicant's  name  and  €uldition]  and  I 
forbid  the  bringing  of  such  land  under  the  operation  of  the  "  Transfer  of 
Land  Statute.'*    I  appoint  as  the  place  at  which  notices  and  pro- 

ceedings relating  hereto  may  be  served.     Dated  this  day  of 

one  thousand  eight  hundred  and  Signed  in  the  presence  of 

FIFTH  SCHEDULE. 
!Dransfer  of  Land, 

VlCTOBIA. 

See.  68  I  [insert  name  and  {iddition]  being  registered  as  the  proprietor  of  an 

estate  in  fee  simple  [if  not  in  lee  simple  state  the  nature  of  the  estate  and  if  the 
property  be  leasehold  say  of  a  leasehold  estate  for  years  from  the 

day  of  one  thousand  eight  hundred  and  ]  in  the 

land  hereinafter  described  [if  the  transfer  be  by  a  mortgagee  or  annuitant 
under  his  power  of  sale  say  being  the  proprietor  of  a  mortgage  (or  chai^  as 
the  case  may  be)  from  CD.  registered  the  day  of  one 

thousand  eight  hundred  and  numbered  upon  the  land 

hereafter  described]  subject  to  the  encumbrances  notified  hereunder  in 
consideration  of  the  sum  of  paid  to  me  by  E.F.  [^insert  aMition']  Do 

HEitEBT  TBAN8FES  to  the  Said  E.F.  all  my  estate  and  interest  in  [^the 
transfer  be  by  a  mortgagee  or  annuitant  under  his  power  of  sale  say  all  the  estate 
and  interest  of  the  said  CD.  on  the  said  day  of  one 

thousand  eight  hundred  and  or  which  he  was  then  entitled  or  able 

to  transfer  or  dispose  of  in]  Alt.  THiiT  piece  of  land  being  [insert  if  applic- 
able part  of]  Crown  allotment  section  [or  otherwise 
according  to  the  Oroum  grant]  parish              county               [if  the  traneferred 
land  be  part  only  of  the  land  comprised  in  the  grant  or  existing  certificate  sH 
forth  in  links  or  feet  the  boundaries  and  refer  to  a  map].    Dated  the 
day  of               one  thousand  eight  hundred  and                 Signed  by  the  said 
in  the  presence  of         Signed  by  the  said  E.F.  in  the  presence  of 
{See  note  to  Sec.  46  of  1885  Act,) 
[Eneumhrances  referred  toJ\ 

Transfer  qfa  Lease  Mortgage  or  Charge. 

ViCTOBIA. 


[o; 
th( 


I  [insert  name  and  addition]  being  registered  as  the  proprietor  of  a  le 

or  mortgage  or  char^  as  the  case  may  be]  numbered  of  (or  upon) 

^e  land  hereinafter  described  subject  to  the  encumbrances  notified  here- 
under in  consideration  of  the  sum  of  paid  to  me  by  CD.  [isieert 
addition]  Do  hebebt  teakbpeb  to  the  said  CD.  all  my  estate  and  interest 
as  such  registered  proprietor  in  All  that  piece  of  land  being  Crown 
allotment               section               lor  otherwise  aoeording  to  the  description  im 
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ihe  lease  mortgage  or  charge']  parisli  county  \or  describe  the 

land  in  general  terms  by  reference  to  the  registered  instrument,']     Dated  the 
daj  of  one  thousand  eight  hundred  and  Signed  by 

the  said  in  the  presence  of  .    Signed  by  the  said  CD.  in 

the  presence  of  [Enctmbrances  referred  to,] 

Transfer  of  Land  or  of  a  Lease  Mortgage  or  Oharge  by  Endorsement, 
I  the  within-named  [insert  name]  in  consideration  of  the  sum  of       ^ 
paid  to  me  by  Q-.H.  \msert  addition]  hereby  transfer  to  the  said  Q-.H.  the 
within-mentioned  hind  [or  lease  or  mortgage  or  charge  as  the  case  may  be] 
subject  however  to  the  encumbrances  notified  or  endorsed  on  the  within 
grant  \or  certificate  or  in  the  Eegister  Book].     Dated  the  day  of 

one  thousand  eight  hundred  and  .     Signed  by  the  said 

in  the  presence  of  Signed  by  the  said  G-.H.  in  the 

presence  of 

SIXTH  SCHEDULE. 


I  certify  that  the  within-named  B.B.  came  the  day  of 

one  thousand  eight  hundred  and  before  me  at  \state  place]  and  Beo.  ei 

acknowledged  apart  from  any  person  that  the  within  document  (which  I  did 
not  prepare  and  under  which  I  am  not  interested)  was  understood  by  her 
and  that  she  signed  it  without  coercion. 


SEVENTH  SCHEDULE. 
Creation  of  Right  of  Carriage-way  in  a  Transfer  of  Freehold  Land, 
Together  with  full  and  free  right  and  liberty  to  and  for  the  transferee  here-  Seo.  64 
under  and  to  and  for  the  registered  proprietor  or  proprietors  for  the  time 
being  of  the  land  hereby  transferred  or  any  part  thereof  and  his  her  and 
their  tenants  servants  agents  workmen  and  visitors  to  go  pass  and  repass  at 
all  times  hereafter  and  for  all  purposes  and  either  with  or  without  horses  or 
other  animals  carts  or  other  carriages  into  and  out  of  and  from  the  said 
land  or  any  part  thereof  through  over  and  along  the  road  or  way  or  several 
roads  or  ways  delineated  and  coloured  brown  on  the  said  map. 

Creation  of  Right  of  Carriage-way  in  a  Lease  of  Freehold  Land. 
Together  with  full  and  free  right  and  liberty  to  and  for  the  said  lessee  and 
bis  transferees  proprietors  tor  the  time  being  of  the  land  hereby  leased  or 
any  part  thereof  and  his  her  and  their  tenants  servants  agents  workmen  and 
visitors  to  go  pass  and  repass  at  all  times  hereafter  during  the  continuance 
of  this  lease  and  for  all  purposes  and  either  with  or  without  horses  or  other 
animals  carts  or  other  carriages  into  and  out  of  and  from  the  said  land  or 
any  part  thereof  through  over  and  along  the  road  or  way  or  several  roads  or 
ways  delineated  and  coloured  brown  on  the  said  map. 


EiaHTH  SCHEDULE. 

In  the  Supreme  Court  of  Victoria  in  its  Ecclesiastical  Jurisdiction,  seos.orftes 
The  day  of  a.d.  18  Upon  reading  the  affidavit  of 

it  is  ordered  that  the  freehold  land  of  which  A.B.  of  <&c.  was  the 
proprietor  at  the  time  of  his  death  shall  be  dealt  with  as  if  it  had  been  held 
for  a  term  of  years  and  that  CD.  of  &c.  [or  the  Curator  of  the  estates  of 
deceased  persons]  shall  be  administrator  thereof.   By  the  Court. 
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NINTH  SCHEDULE. 


Date  of  Act. 


22  and  23  Charles  II.,  c.  10 
29  Charles  II.  c.  3... 
1  James  II.  c.  17  ... 


Title  of  Act. 


**  An  Act  for  the  better  settling  of  Intestate  Estates." 
"  An  Act  for  Prevention  of  Frauds  and  Perjuries." 
"An  Act  for  Beyiving  and  Continuance  of  sereral  Acts  of 
Parliament  therein  mentioned." 


TENTH  SCHEDULE. 
Lease, 

ViCTOBIA. 

Seo.  76  A.B  [insert  addition]  (hereinafter  called  the  lessor)  and  who  is  redsteied 

as  the  proprietor  of  an  estate  \here  state  nature  of  the  estate^  in  the  land 
hereinafter  described    subject    to    the    encumbrances    notified  hereunder 
HEBEBT  LEASES  to  CD.  [insert  addition"]  (hereinafter  called  the  lessee)  An 
THAT  piece  of  land  being  [insert  if  applicable  part  of]  Crown  aHotmeut 
section  [or  otherwise  aeeording  to  the  Oroton  grant]  parish  countj 

[if  the  land  leased  he  part  only  of  the  land  comprised  in  the  grand  or 
existing  certificate  set  forth  in  links  or  feet  the  boundaries  and  refer  to  a  map] 
To  BE  HELD  by  the  lessee  for  the  term  of  years  from  the 

day  of  one  thousand  eight  hundred  and  at  the  clear  yearly 

rent  of  payable  [here  insert  terms  of  payment]  subject  to  tlie 

covenants  and  powers  implied  under  the  "Transfer  of  Land  Statute" 
(unless  hereby  negatived  or  modified)  and  also  to  the  covenants  and 
conditions  hereinafter  contained  [here  set  forth  any  special  ones^. 

The  following  covenants  by  the  lessee  are  to  be  construed  according  to 
the  seventy-eighth  section  of  the  "  Transfer  of  Land  Statute :  " — The  leasee 
will  not  transfer  or  sublet.  The  lessee  will  fence.  The  lessee  will  cultivate. 
The  lessee  will  not  cut  timber.  The  lessee  will  insure  against  fire  in  the 
name  of  the  lessor.  The  lessee  will  paint  outside  every  third  year.  The 
lessee  will  paint  and  paper  inside  every  fourth  year.  The  lessee  will  not  use 
the  premises  as  a  shop.  The  lessee  will  not  carry  on  any  offensive  trade.  The 
lessee  will  carry  on  the  business  of  a  publican  and  conduct  the  same  in  an 
orderly  manner.  The  lessee  will  apply  for  reoewal  of  licence.  The  lessee 
will  facilitate  the  transfer  of  licence.     Dated  the  day  of 

One  thousand  eight  hundred  and  Signed  by  the  said  lessor  in  the 

presence  of  Signed  by  the  said  lessee  in  the  presence  of 

[^Incumbrances  referred  to,] 


ELEVENTH   SCHEDULE. 

Column  One, — Column  Two. 

Sec.  78  1.  one  lessc't  unll  not  transfer  or  sublet, — 1.  The  lessee  his  executors 

administrators  or  transferees  wiU  not  during  the  said  term  transfer  assign 
or  sublet  the  premises  hereby  leased  or  any  part  thereof  or  otherwise  by  any 
act  or  deed  procure  the  said  premises  or  any  part  thereof  to  be  transferred 
or  sublet  without  the  consent  in  writing  of  the  lessor  or  his  transferees  first 
had  and  obtained. 
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2.  The  lessee  will  fence. — 2.  The  lessee  his  executors  admiBistrators  or 
transferees  will  during  the  continuance  of  the  said  term  erect  and  put  up  on 
the  boundaries  of  the  said  land  or  on  those  boundaries  upon  which  no  sub- 
stantial fence  now  exists  a  good  and  substantial  fence. 

3.  The  lessee  will  euliivate, — 3.  The  lessee  his  executors  administrators 
or  transferees  will  at  all  times  during  the  said  term  cultivate  use  and  manage 
in  a  proper  and  husbandlike  manner  all  such  parts  of  the  land  as  are  now  or 
shall  hereafter  with  the  consent  in  writing  oi  the  said  lessor  or  his  trans- 
ferees be  broken  up  or  converted  into  tillage  and  will  not  impoverish  or 
waste  the  same. 

4.  The  lessee  will  not  cut  timber, — 1.  The  lessee  his  executors  adminis- 
trators or  transferees  will  not  cut  down  fell  injure  or  destroy  any  growing  or 
living  timber  or  timber-like  tree  standing  and  being  upon  the  said  land 
without  the  consent  in  writing  of  the  said  lessor  or  his  ti^nsferees. 

5.  The  lessee  will  insure  against  ilre  in  the  name  of  the  lessor, — 6.  The 
lessee  his  executors  administrators  or  transferees  will  insure  and  during  the 
said  term  keep  insured  against  loss  or  damage  by  fire  in  the  name  of  the 
lessor  or  his  transferees  in  some  public  insurance  office  approved  of  by 
him  or  them  to  the  amount  of  their  full  value  all  buildings  which  shall  for 
the  time  being  be  erected  on  the  said  land  aud  which  shall  be  of  a  nature  or 
kind  capable  of  being  insured  against  damage  by  fire  and  will  when  required 
deposit  with  the  lessor  or  his  transferees  the  policy  of  such  insurance  and 
within  seven  days  after  each  premium  shall  become  payable  the  receipt  of 
such  premium  and  on  any  breach  or  non-observance  of  this  covenant  the 
lessor  or  his  transferees  may  without  prejudice  to  and  concurrently  with  the 
powers  granted  to  him  and  them  by  this  lease  and  by  the  "Transfer  of  Land 
Statute  insure  such  buildings  and  the  costs  of  effecting  such  insurance 
shall  during  the  said  term  be  a  charge  upon  the  said  land  All  .moneys 
which  shall  be  received  under  or  by  virtue  of  any  such  insurance  shall  be 
laid  out  and  expended  in  making  good  the  loss  or  damage. 

6.  The  lessee  mil  paint  outside  eoery  third  year, — 6.  The  lessee  his 
executors  administrators  or  transferees  will  in  every  third  year  during  the 
continuance  of  the  said  term  paint  all  the  outside  woodwork  and  ironwork 
belonging  to  the  leased  property  with  two  coats  of  proper  oil  colours  in  a 
workmanlike  manner. 

7.  The  lessee  will  paint  and  paper  inside  every  fou/rth  year, — 7.  The  lessee 
his  executors  administrators  or  transferees  will  in  every  fourth  year  during 
the  continuance  of  the  said  term  paint  the  inside  wood  iron  and  other  work 
now  or  usually  painted  with  two  coats  of  proper  oil  colours  in  a  workman- 
like manner  and  also  repaper  with  paper  of  the  same  quality  as  at  present 
such  parts  of  the  said  premises  as  are  now  papered  and  also  whiten  or 
colour  such  parts  of  the  said  premises  as  are  now  whitened  or  coloured 
respectively. 

8.  The  lessee  mil  not  use  the  premises  as  a  shop, — 8.  The  lessee  his 
executors  administrators  or  transferees  will  not  convert  use  or  occupy  the 
said  premises  or  any  part  thereof  into  or  as  a  shop  warehouse  or  other  place 
for  carrying  on  any  trade  or  business  whatsoever  or  permit  or  suffer  the 
said  premises  or  any  part  thereof  to  be  used  for  any  such  purpose  or  other- 
wise than  as  a  private  dwelling-house  without  the  consent  in  writing  of  the 
said  lessor  or  his  transferees. 


Digitized  by  VjOOQIC 


862  VICTOBIAN    LAND    TEANSPBE    ACT— No.  1. 

9.  The  lessee  will  not  eariy  an  any  offensive  trade. — ^9.  The  lessee  his 
executors  administrators  or  transferees  will  not  at  any  time  during  the  said 
term  use  exercise  or  carry  on  or  permit  or  suffer  to  be  used  exercised  ur 
carried  on  in  or  upon  the  said  premises  or  any  part  thereof  any  noxious 
noisome  or  offensiye  art  trade  business  occupation  or  calling  and  no  act 
matter  or  thing  whatsoeyer  shall  at  any  time  during  the  said  term  be  done 
in  or  upon  the  said  premises  or  any  part  thereof  which  shall  or  may  be  or 
grow  to  the  annoyance  nuisance  grievance  damage  or  disturbance  of  the 
occupiers  or  owners  of  the  adjoining  lands  and  properties. 

10.  The  lessee  mil  carry  on  the  business  ofpubUean  and  conduct  the  same 
in  an  orderly  manner, — 10.  The  lessee  his  executors  administrators  or  trans- 
ferees will  at  all  times  during  the  continuance  of  the  said  term  use  exercise 
and  carry  on  in  and  upon  the  premises  the  trade  or  business  of  a  licensed 
Tictualler  or  publican  and  seller  of  fermented  and  spirituous  liquors  and 
keep  open  and  use  the  house  inn  and  buildings  standing  and  being  upon  the 
land  as  and  for  an  inn  or  public-house  for  the  reception  accommodation  and 
entertainment  of  travellers  guests  and  other  persons  resorting  thereto  or 
frequenting  the  same  and  manage  or  conduct  such  trade  or  business  in  a 
quiet  and  orderly  manner  and  will  not  do  or  commit  or  sulPer  to  be  done  or 
committed  any  act  mstter  or  thing  whatsoever  whereby  or  by  means  whereof 
any  licence  shall  be  allowed  to  expire  or  to  become  void  or  shall  or  may  be 
liable  to  be  forfeited  suspended  tasen  away  or  refused. 

11.  The  lessee  will  apply  for  renewal  of  licence, — 11.  The  lessee  his 
executors  administrators  or  taransferees  will  from  time  to  time  during  the 
continuance  of  the  said  term  at  the  proper  times  for  that  purpose  apply  for 
and  endeavour  to  obtain  such  licence  or  licences  as  is  or  are  or  may  be 
necessary  for  carrying  on  the  said  trade  or  business  of  a  licensed  victujuler 
or  publican  in  and  upon  the  said  premises  and  keeping  the  said  house  or  inn 
open  as  and  for  an  inn  or  public-house  as  aforesaid. 

12.  The  lessee  will  facilitate  the  transfer  of  licence. — 12.  The  lessee  hit 
executors  administrators  or  transferees  will  at  the  expiration  or  other  sooner 
determination  of  the  said  term  sign  and  give  such  notice  or  notices  and 
allow  such  notice  or  notices  of  a  transfer  or  renewal  of  any  licence  as  may 
be  required  by  law  to  be  affixed  to  the  said  house  or  inn  to  be  thereto  affixed 
and  remain  so  afBxed  during  such  time  or  times  as  shall  be  necessary  or 
expedient  in  that  behalf  and  generally  will  do  and  perform  all  such  acts 
matters  and  things  as  shall  be  necessary  to  enable  the  said  lessor  or  his 
transferees  or  any  person  authorised  by  him  or  them  to  obtain  the  transfer 
of  any  licence  then  existing  and  in  force  or  the  r^iewal  of  any  licence  or 
any  new  licence. 

TWELFTH  SCHEDULE. 
Mortyaye, 
Victoria. 
Sm.  88  I  A.B.  [insert  addition']  being  registered  as  the  proprietor  of  an  estate 

[here  state  nature  oj  the  estate']  in  the  land  hereinafter  described  subject  to 
the  encumbrances  notified  hereunder  in  consideration  of  the  sum  of 
this  day  lent  to  me  by  CD.  [insert  addition]  (hereinafter  called  the  mortgagee) 
do  hereby  covenant  with  the  said  mortgagee     Fibstlt  to  pay  to  the  said 
mortgagee  or  his  transferee  the  principsd  sum  of  pounds  on  the 

day  of  SiegoKDLT  to  pay  to  the  said  mortgagee  or  his 
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tranBferee  so  long  as  the  said  principal  sum  or  any  part  thereof  shall 
remain  unpaid  interest  on  the  saia  sum  or  on  so  much  thereof  as  shall  for 
the  time  being  remain  unpaid  at  the  rate  of  per  centum  per  annum 

by  equal  payments  on  the  day  of  and  on  the  day 

of  in  every  year.      Thibdlt  that  I  will  insure  against  fire  in  the 

name  of  the  mortgagee  Foijsthly  [^here  set  forth  any  special  eovenantt]. 
Aim  for  better  securing  the  payment  in  manner  aforesaid  of  the  said  nrin- 
cipal  sum  and  interest  I  hebbbt  icosTeAGE  to  the  said  mortgagee  all  my 
edtate  and  interest  and  all  the  estate  and  interest  which  I  am  entitled  or  able 
to  transfer  or  dispose  of  in  All  that  piece  of  land  being  [insert  if  applicable 
part  of]  Crown  allotment  section  [or  otherwise  according  to 

the  Grown  grant"}  parish  of  county  [|f  the  land  mortgaged  he 

part  only  of  the  land  comprised  in  the  grant  or  emistinq  certificate  set  forth  in 
links  or  feet  the  boundaries  and  refer  to  a  map'}.    Dated  the  day  of 

one  thousand  eight  hundred  and  Signed  by  the  said  A.B. 

in  the  presence  of  Signed  by  the  said  CD.  in  the  presence  of 

[Eneumbrances  referred  toI\ 


THIETBBNTH  SCHBDTTLB. 
Charge, 

VlCTOBIA. 

I  A.B.  [insert  addition']  being  registered  as  the  proprietor  of  an  estate  Sao^ss 
[here  state  nature  of  the  estate']  in  All  that  piece  of  land  being  [insert 
if  applicable  part  of]  Crown  allotment  section  [or  otherwise 

according  to  the  Orown  grant]  parish  county  [tfthe  land 

charged  be  part  only  of  the  land  comprised  in  the  grant  or  ewistin^  certificate 
set  forth  in  links  or  feet  the  boundaries  and  refer  to  a  map]  subject  to  the 
encumbrances  notified  hereunder  and  desiring  to  render  the  said  land  ayail- 
able  for  the  purpose  of  securing  to  and  for  the  benefit  of  CD.  [insert 
addition]  the  annuity  hereinafter  mentioned  i3o  hbbebt  chaboe  the  said 
land  for  the  benefit  of  the  said  CD.  with  an  annuity  of  to  be  paid 

at  the  times  and  in  the  manner  following  that  is  to  say  [here  state  the  times 
appointed  for  the  payment  of  the  annuity  and  the  events  on  which  it  shall  cease 
to  be  payable  also  any  special  covenants  or  powers  and  any  modification  of  the 
powers  or  remedies  given  to  an  annuitant  by  the  Act],  And  subject  as  afore- 
said the  said  CD.  shall  be  entitled  to  all  powers  and  remedies  given  to  an 
annuitant  by  the  '*  Transfer  of  Land  Statute."    Dated  the  day  of 

one  thousand  eight  hundred  and  Signed  by  the  said  A.B. 

in  the  presence  of  Signed  by  the  said  CD.  in  the  presence  of 

[Eneumbrances  referred  to,] 


POtTRTEENTH  SCHEDULE. 

Column  One, — Column  Two. 

That  I  will  insure  against  fire  in  the  name  of  the  mortgagee. — ^That  I  my  atf*n 
heirs  executors  administrators  or  transferees  will  insure  and  so  long  as  any 
money  shall  remain  secured  by  this  mortgage  keep  insured  against  loss  or 
damage  by  fire  in  the  name  of  the  mortgagee  or  his  transferees  in  some 
public  insurance  ofBce  to  be  approyed  of  by  him  or  them  all  buildings  which 
ahall  for  the  time  being  be  erected  on  the  said  land  and  which  shall  be  of  a 
nature  or  kind  capable  of  being  so  insured  to  the  amount  either  of  the 
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prineipal  money  hereby  secured  or  of  tbe  full  value  of  such  buildings  and  will 
when  required  deposit  with  the  mortgagee  or  his  transferees  the  policy  of 
such  insurance  and  within  seven  days  after  each  premium  shall  become 
payable  the  receipt  for  such  premium  And  that  the  moneys  which  shall  be 
received  on  account  of  such  insurance  shall  at  his  or  their  option  be  applied 
either  in  or  towards  satisfaction  of  the  moneys  secured  by  this  mortgage  or 
in  rebuilding  or  reinstating  under  the  superintendence  of  his  or  their 
surveyor  the  buildings  destroyed  or  damaged  And  that  on  any  breach  or 
non-observance  of  this  covenant  he  or  they  shall  be  at  liberty  to  effect  such 
insurance  and  continue  the  same  for  such  period  as  may  be  deemed  fit  and 
the  costs  and  expenses  paid  on  account  thereof  shall  be  a  charge  upon  the 
said  land  and  bear  interest  at  the  same  rate  as  if  principal  money  overdue. 


FIFTEENTH  SCHEDULE. 

ViCTOEIA. 

Ibrm  of  Transfer  of  Land  under  Writ  of  Fieri  Faeiat. 
Sec  106  I  [insert  name']  as  the  Sheriflf  of  Victoria  [or  as  the  sherifE  of  the 

circuit  district  or  as  the  person  appointed  to  execute  the  writ  hereinafter 
mentioned  or  otherwise  as  the  case  may  hel  in  pursuance  of  a  writ  of  fieri 
facias  tested  the  day  of  one  thousand  fight  hundred  and 

and  issued  out  of  the  Supreme  Court  in  an  action  wherein  is  the 

,   plaintiff  and  the  defendant  which  said  is  registered  as  the 

proprietor  of  an  estate  [here  state  nature  of  the  estate]  in  the  land  herein- 
after described  subject  to  the  encumbrances  notified  hereunder  and  to 
efiectuate  the  sale  made  under  such  writ  do  herebv  in  consideration  of  the 
sum  of  paid  to  me  by  E.F.  [insert  addition]  trsmsieT  to  the  said  K  P. 

all  the  estate  and  interest  of  the  said  in  all  that  piece  of 

land  being  [insert  if  applicable  part  of  ]  Crown  allotment  section 

[or  otherwise  according  to  the  Crown  grant]  parish  county 

[if  the  land  transferred  he  part  only  of  the  land  comprised  in  the  grcmt  or 
existing  certificate  set  forth  in  links  or  feet  the  boundaries  and  refer  to  a  map] 
Dated  the  day  of  one  thousand  eight  hundred  and 

Signed  by  the  said  in  the  presence  of  .    Signed  by  the  said 

E.F.  in  the  presence  of 

[Fncumhrances  referred  to,] 

ViCTOBUL. 

Jborm  of  Transfer  of  Lease  Mortgage  or  Charge  under  Writ  of  Fieri  Facias. 

I  [insert  name]  as  the  Sheriff  of  Victoria  [or  as  the  sheriff  of  the 
circuit  district  or  as  the  person  appointed  to  execute  the  writ  hereinafter 
mentioned  or  otherwise  as  the  case  may  he]  in  pursuance  of  a  writ  of  fieri 
facias  tested  the  day  of  one  thousand  eight  hundred  and 

and  issued  out  of  the  Supreme  Court  in  an  action  wherein 
is  the  plaintiff  and  the  defendant  which  said  is  registered 

,.    as  the  proprietor  of  a  lease  [or  mortgage  or  charge  as  the  case  may  he] 
numbered  of  [or  upon]  the  land  hereinafter  described  subject  to 

the  encumbrances  notified  hereunder  and  to  effectuate  the  sale  made  under 
such  writ  do  hereby  in  consideration  of  the  sum  of  paid  to  me  by 

E.F.  [insert  addition]  transfer  to  the  said  E.F.  all  the  estate  and  interest 
of  the  said  as  such  registered  proprietor  in  all  that  piece  of  land 

being  Crown  allotment  section  [or  otherwise  according  to  the 
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descripiion  in  the  hate  mortgage  or  charge']  parish  county 

[or  describe  the  land  in  general  terms  hy  reference  to  the  registered  instrument'] 

Dated  the  day  of  one  thousand  eight  hundred  and 

Signed  by  the  said  in  the  presence  of  .    Signed  by  the  said 

E.F.  in  the  presence  of 

[Uncumbrances  referred  to,] 

ViCTOMA. 

Form  of  Transfer  of  Land  under  Decree  or  Order  of  Supreme  Court. 

1  [^insert  name']  in  pursuance  of  a  decree  or  order  of  the  Supreme  Court 
dated  the  day  of  one  thousand  eight  hundred  and 

and  entered  in  the  Eegister  Book  vol.  fol.  hereby  transfer  to  B  F. 

[insert  addition]  subject  to  the  encumbrances  notified  hereunder  all  the 
estate  and  interest  of  (who  is  registered  as  the  proprietor  of  an  estate 

[here  state  nature  of  the  estate]  in  the  land  hereinafter  described)  in  all  that 
piece  of  land  being  [insert  if  applicable  part  of  ]  Crown  allotment        section 
[or  otherwise  according  to  the  Crown  grant]  parish  county 

[•/  the  land  transferred  be  part  only  of  the  land  comprised  in  the  grant 
or  existing  certificate  set  forth  in  links  or  feet  the  boundaries  and  refer  to  a 
map^.    Dated  the  day  of  one  thousand  eight  hundred  and 

Signed  by  the  said  in  the  presence  of  .    Signed  by  the  said 

E.F.  in  the  presence  of 

[Encumbrances  referred  to.] 

Form  of  Transfer  of  Lease  Mortgage  or  Charge  under  Decree  or  Order  of 

Supreme  Court, 

ViCTOEIA. 

I  [insert  name]  in  pursuance  of  a  decree  or  order  of  the  Supreme  Court 
dated  the  day  of  one  thousand  eight  hundred  and 

and  entered  in  the  Eegister  Book  vol.  fol.  hereby  transfer 

to  E.F.  [insert  addition]  subject  to  the  encumbrances  notified  hereunder  all 
the  estate  and  interest  of  (who  is  registered  as  the  proprietor  of  a 

lease  [or  mortgage  or  charge  as  the  case  may  be"]  numbered  of  [or 

upon]  the  land  hereinafter  described)  in  all  that  piece  of  land  being  Crown 
allotment  section  [or  otherwise  according  to  the  description  in 

the  lease  mortgage  or  charge]  parish  county  [or  describe  the 

land  in  general  terms  by  reference  to  the  registered  instrument].      Dated  the 

day  of  one  thousand  eight  hundred  and 

Signed  by  the  said  in  the  presence  of  Signed  by  the  said 

E.F.  in  the  presence  of 

[Encumbrances  referred  to,] 


SIXTEENTH  SCHEDULE. 

Form  of  Power  of  Attorney. 

I  A.B.  [insert  addition]  do  hereby  appoint  CD.  [insert  addition]  my  sm.  lis 
attorney  to  sell  to  any  person  all  or  any  lands  leases  mortgages  or  charges 
whether  now  belonging  to  me  or  which  shall  hereafter  belong  to  me  under 
or  br  virtue  of  the  "  Transfer  of  Land  Statute  "  or  of  which  I  am  now  or 
ahall  hereafter  be  the  proprietor  or  owner  under  the  said  statute  Also  to 
mortgage  all  or  any  such  lands  or  leases  for  any  sum  at  any  rate  of  interest 
Also  to  charge  the  same  with  any  annuity  of  any  amount    ^lso  to  lease 
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all  or  any  such  landi  at  shall  be  of  freehold  tennre  for  any  term  of  yean 
not  exceeding  twenty-ime  years  in  possession  at  any  rent  Also  to  surrender 
or  obtain  or  accept  the  surrender  of  any  lease  in  which  I  am  or  may  be 
interested  Also  to  exercise  and  execute  all  powers  which  now  are  or 
shall  hereafter  be  Tested  in  or  conferred  on  me  as  a  lessor  mortgagee  or 
annuitant  under  the  said  Statute  [or  otherwise  according  to  the  nattare  and 
ewtent  of  the  poweri  intended  to  he  conferred^  Akd  for  me  and  in  my  name 
to  sign  all  such  transfers  and  other  instruments  and  do  all  such  acts  matters 
and  things  as  may  be  necessary  or  expedient  for  carrying  out  the  powers 
hereby  giren  and  for  recorering  all  sums  of  money  that  are  now  or  may 
become  due  or  owing  to  me  in  respect  of  the  premises  and  for  enforcing  or 
Tarying  any  contracts  coyenants  or  conditions  binding  upon  any  lessee  tenant 
or  occupier  of  the  said  lands  or  upon  any  other  person  in  respect  of  the  same 
and  for  recoyering  and  maintaining  possession  of  the  said  lands  and  for 
protecting  the  same  from  waste  damage  or  trespass.  Dated  this 
daj  of  one  thousand  eight  hundred  and  .    Signed  by  tiie 

said  A.B.  in  the  presence  of 

SEVENTEENTH  SCHEDULE. 
seo.m  Oertifieate  ofBegistrar  ^e.  taking  Declaration  of  Atteeting  WUneee. 

Appeared  before  me  at  ,  the  da^  of  one 

thousand  eight  hundred  and  CD.  the  attesting  witness  to  tiiis 

instrument  and  declared  that  he  personally  knew  A.6.  the  person  signing 
the  same  and  whose  signature  the  said  C.D.  attested  and  that  the  name 
purporting  to  be  the  signature  of  the  said  A.B.  is  his  own  handwriting  and 
that  he  was  of  sound  mind  and  freely  and  yoluntarily  signed  such  instru- 
ment. 


EI&HTEENTH  SCHEDULE. 

Oaveat  firhidding  Begietration  of  amy  Change  in  Proprietorehip  or  ang  dealing 
with  Estate  or  Interest, 
Victoria. 
Seo.116  To  the  Begistrar  of  Titles.     Take  notice  that  I  [insert  name  and 

addition']  claim  [epeci/g  the  estate  or  interest  elaimed]  in  [describe  land] 
standing  in  the  Eegister  Book  in  the  name  of  And  I  forbid  the 

registration  of  any  person  as  transferee  or  proprietor  of  and  of  any  instru- 
ment affecting  the  said  estate  or  interest  absolutely  [or  until  after  notice  of 
any  intended  registration  or  registered  dealing  be  giyen  to  me  at  the  addresi 
hereinafter  mentioned  or  unless  such  instrument  be  expressed  to  be  subject 
to  my  claim  as  the  ease  mag  re^^ire]    I  appoint  as  the  place  at  wbich 

notices  and  proceedings  relating  to  this  cayeat  may  be  seryed.    Dated  this 
day  of  one  thousand  eight  hundred  and  .    Sig:ned 

in  the  presence  of 


NINETEENTH  SCHEDULE. 
Begistration  Abstract, 

VlCTOWii. 

[Chpg  grant  or  certificate  of  title,] 
Seo.  Ill  This  registration  abstract  is  issued  under  the  nroyisions  of  the  ''Transfer 

of  Land  Statute  "  for  the  piirpose  of  enabling  the  proprietor  aboye-namfld 
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to  transfer  or  otherwise  deal  with  the  ahove-described  land  atanj  place 
without  the  limits  of  the  said  Colony  and  will  continue  in  force  from  the 
date  hereof  until  the  day  of  one  thousand  eight  hundred 

and  or  until  the  same  be  surrendered  to  me  for  cancellation  or  the 

loss  destruction  or  obliteration  hereof  proved  to  the  satisfaction  of  the 
Commissioner  of  Titles.    Dated  this  day  of  one  thousand 

eight  hundred  and  Begistrar  of  Titles.     (Seal  of  office.) 


TWENTIETH  SCHEDULE. 
Summons, 
In  the  matter  of  the  **  Transfer  of  Land  Statute."  A.B.  [insert  addition']  SM.ias 
is  hereby  summoned  to  appear  before  me  at  the  office  of  Titles  [  William 
street  Melbourne']  on  the  day  of  one  thousand 

eight  hundred  and  at  of  the  clock  in  the  [fore]  noon  then 

and  there  to  be  examined  at  the  instance  of  CD  [insert  addition]  concerning 
and  the  said  A.B.  is  hereby  required  to  bring  with  him  and  produce 
at  the  time  and  place  aforesaid  [describe  documents]  and  all  other  writings 
and  documents  in  his  custody  or  power  in  any  wise  relating  to  the  premises. 
Q-iven  under  my  hand  the  day  of  one  thousand  eight 

hundred  and  Commissioner  of  Titles. 


LAST  SCHEDULE. 

On  making  application  to  bring  land  under  the  operation  of 

the  Act  ezdusiye  of  adrertisements : — 

When  the  applicant  is  the  original  grantee  and  no  transaction 
afEecting  the  land  has  been  registered    ... 

When  the  title  is  of  any  other  description  or  when  the  appli- 
cation is  to  be  registered  in  respect  of  an  estate  of 
freehold  on  a  transmission  and  the  value  exceeds  £500 
Ditto  ditto  exceeds  £400  and  does  not  exceed  £500 
Ditto  ditto  exceeds  £800  and  does  not  exceed  £400 
Ditto  ditto  exceeds  £200  and  does  not  exceed  £300 
Ditto  ditto  when  the  value  does  not  exceed  £200 
Contribution  to  Assurance  Eund  upon  first  bringing  land 

under  this  Act  and  upon  the  registration  of  an  estate  of  freehold 

on  a  transmission : — 

In  the  pound  sterling 

For  every  certificate  of  title 

For  registering  a  transfer  or  a  lease  mortgage  or  charge  or 
transfer  thereof  or  a  discharge  of  a  mortgage  or  charge 
wholly  or  partially  or  a  satisfaction  of  an  annuity  or  a 
surrender  of  a  lease  ... 

For  registering  a  transfer  to  persons  being  trustees  of  any 
Society  registered  under  any  Act  relating  to  Friendly 
Societies     ...  ...  .••  ...  .•• 

For  certificate  of  title  thereon 

For  registering  a  transfer  by  such  persons  ... 

For  certificate  of  title  thereon 


£    s.  d. 
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Whep  BUY  intfanunent  purports  to  deal  witii  or  affect  land 
incladed  in  more  tlutn  one  grant  or  certificate  for  each 
memorial  after  tke  firat 

For  registering  proprietor  of  anj  freehold  estate  or  interest  on 
a  transmiBBion  ...         '  ... 

Pot  erery  registration  abstract 

For  cancelling  registration  abstract  ...  •••  ..« 

For  erery  cayeat 

For  withdrawal  of  careat... 

For  entry  of  foredosore  ... 

For  erery  search 

For  eyery  general  search ... 

For  eyery  map  deposited  ... 

For  depositing  document  declaratory  of  trusts 

For  registering  recoTery  of  possession  by  legal  proceedings  or 
registering  the  lessor  as  surrenderee      ... 

For  registering  Testing  of  lease  in  mortgagee  on  refusal  of 
assignees  to  accept  the  same  ... 

For  entering  notice  of  marriage  or  death 

For  entering  notice  of  writ  oiji.fa.  or  any  order  of  the  Supreme 
Court  or  of  the  Commissioner 

For  entering  satisfaction  of  any  such  writ    ... 

For  taking  an  acknowledgment  by  a  married  woman  ... 

Fer  order  dispensing  with  production  of  any  duplicate  grant 
certificate  or  instrument 

For  returning  documents  of  title  deposited  in  support  of  appli- 
cation on  withdrawal  of  application  or  rejection  of  title     ... 

For  order  for  and  inspection  of  any  documents  permanently 
retained 

For  copy  of  or  extract  from  any  document  deposited  in  support 
of  an  application  to  bring  land  under  the  Act  and  retained 
or  from  any  caveat  at  per  folio  of  seyenty-two  words 

For  every  certified  copy  first  folio  of  seventy-two  words 

For  every  folio  or  oart  of  a  folio  after  the  first 

For  every  map  thereon    ... 

For  taking  affidavit  or  statutory  declaration 

For  commission  to  a  perpetual  Commissioner  to  take  acknow- 
ledgments ... 

For  a  special  commission 

For  every  summons 

For  examination  thereunder 

For  statement  of  grounds  under  Section  135 

For  entry  of  an  executor  or  administrator  or  the  Curator  or  the 
assignee  of  an  iudolvent  as  a  transferee  or  proprietor 

For  entry  of  husband  as  joint  proprietor 

For  entry  of  survivors  or  other  persons  as  proprietors  in  cases  of 
joint  proprietorship  ... 
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LAND  TEANSFEE  ACT,  1867— No.  2. 

BE  IT  ENACTED  by  the  Queen's  Most  Excellent  Majestj  by  and  with 
the  advice  and  consent  of  the  Legislative  Council  and  Legislative 
Ajssembly  in  this  present  Parliament  assembled  and  by  the  authority  of  the 
same  as  follows : — 

L  The  thirty-third  section  of  the  "  Transfer  of  Land  Statute  *'  shall  be 
and  the  same  is  hereby  repealed,  and  in  lieu  thereof  the  following  shall  be 
and  shall  be  deemed  to  have  been  from  the  time  of  the  coming  into  operation 
of  the  said  statute  and  may  be  cited  as  the  thirty -third  section  of  the  said 
statute  (that  is  to  say)  : — "AnoflBcecopy  of  any  order  heretofore  made  The  title  to 
or  which  shall  hereafter  be  made  by  the  Supreme  Court  in  equity  (whether  Jj^ae^in 
such  order  shall  hereafter  be  iu  the  form  of  an  order  confirming  the  order  or 
master's  report  or  in  any  other  form)  confirming  a  person  as  the  purchaser  J^mj  mav 
of  any  lana  sold  in  fee-simple  under  or  in  pursuance  of  any  decree  or  .^^^J 
order  of    such  court,  together  vrith  an  office  copy  of   such  decree  or 
order  and  such  certificate  of  payment  as  is  hereinafter  mentioned  may,  for 
the  purpose  of  bringing  land  under  this  Act,  be  deemed  by  the  Commis- 
sioner sufficient  evidence  of  the  title  of  the  purchaser  to  such  land,  subject 
to  any  estate  or  interest  appearing  by  the  decree  or  order  or  order  of  con- 
firmation or  subsequently  created  and  registered.     Every  order  of  confirma- 
tion of  a  purchase  which  shall  hereafter  be  made  shall  be  drawn  up  so  as  to 
refer  to  a  schedule  thereto  containing  the  name  and   addition  of    the 
purchaser,  and  a  description  of  the  land  purchased  by  him  ;  and  the  master 
m  equity  is  hereby  required,  after  payment  and  acceptance  of  all  the  money 
payable  in  respect  of  any  particular  purchase,  to  give  upon  any  such  office 
copjr  order  of  confirmation  a  written  certificate  that  the  purchase  money  and 
all  mterest  in  respect  thereof  payable  by  any  purchaser  named  in  such 
certificate  for  any  land  therein  referred  to  has  been  wholly  paid. "  (Colonial 
Bank  V.  Fie,  107.) 

2,  The  eighty-eighth  section  of  the  "  Transfer  of  Land  Statute  "  shall 
be  and  the  same  is  herebv  repealed,  and  in  lieu  thereof  the  following  shall 
be  and  may  be  cited  as  the  eighty-eighth  section  of  the  said  Statute  (that  is 
to  say)  : — "  The  mortgagee  or  annuitant  or  his  transferees,  upon  default  in  in  ewe  of 
payment  of  the  principid  sum  or  interest  or  annuity  or  any  part  thereof  mortgifree 
respectively  at  the  time  mentioned  in  the  mortgage  or  charge,  may  enter  or  ummtuit 
into  possession  of  the  mortgaged  or  charged  land  by  receiving  the  rents  and  SJo  posses 
profits  thereof,  and  may  distrain  upon  the  occupier  or  tenant  of  the  land  Jj^^*^^^'*' 
under  the  power  to  distrain  hereinafter  contained,  or  may  bring  an  action  of  bring  Seou 
ejectment  to  recover  the  land  either  before  or  after  entering  into  the  receipt  JJJJ^J^ 
of  the  rents  and  profits  thereof  or  making  any  distress,  and  either  before  or  in»y  fore- 
after  any  sale  of  such  land  shall  be  effected  under  the  power  of  sale  aforesaid,  SfrSiemp*- 
in  the  same  manner  in  which  he  or  they  might  have  brought  such  action  if  ^^o" 
the  mortgage  money  or  annuity  had  been  sequred  to  him  or  them  by  an 
assurance  of  the  legal  estate  in  the  land  mortgaged  or  charged  ;  and  any 
mortgagee  or  his  transferees  shall  be  entitled  to  foreclose  the  right  of  the 
mortgagor  or  his  transferees  to  redeem  the  mortgaged  land  in   manner 
hereinafter  provided."    (N.  68  ;  Z.  97  ;  Q.  61-60,  61 ;  S.  137,  138 ;  T.  62-52, 
57.     See  note  to  8ec.  138  of  1866  Act,) 
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LAND  TEANSFER  (DOWER)  ACT,  1869— No.  3. 

BE  IT  ENACTED  by  the  Queen's  Most  ExceUent  Majesty  by  and  with 
the  advice  and  consent  of  the  Legislative  Council  and  LegislatiTO 
Assembly  of  Yicforia  in  this  present  Parliament  assembled  and  by  the 
authority  of  the  same  as  follows : — 
Short  tiue  -^  rpi^jg  ^g^  gjj^  lj^  deemed  to  be  part  of  "  The  Transfer  of  Land 

Statute  "  and  to  be  included  in  the  citation  thereof  by  its  short  title. 

2JJJ^  2.  The  Commissioner  shall  within  seven  days  after  the  passing  of  thia 

lod^  with  Act  lodge  with  the  Registrar  a  statement  certified  as  hereinatter  mentioned 
JJg^^j  ^^  containing  the  names  of  all  persons  whose  widows  or  wives  are  or  may 
oertiOii  out-  bocomo  entitled,  by  reason  of  having  been  married  before  the  year  one 
do!Ui?l^ht»  thousand  eight  hundred  and  thirty-seven,  to  outstanding  rights  or  contingent 
rights  to  dower  out  of  land  in  Victoria  alienated  in  fee  by  Her  Majesty 
before  the  secoBd  day  of  October  one  thousand  eight  hundred  and  sixty-two. 

iwtif^Mune  ^*  "^^^  Commissioner  shall  certify  under  his  hand  that  to  the  best  of 

his  remembrance  such  statement  contains  an  account  of  all  persons  whose 
widows  or  wives  are  entitled  to  outstanding  rights  or  contingent  rights  to 
statement  dowcr  out  of  any  such  land  by  the  reason  aforesaid.  Such  statement  shall 
JJSted"*'  for  t^©  period  of  one  month  after  the  passing  of  this  Act  be  open  to  the 
inspection  of  any  person  during  the  usual  hours  of  business  without  pay- 
ment of  any  fee.    {Moyle  v.  GMs,  120.) 

2J^2^  4.  Any  husband  married  before  the  year  one  thousand  eight  hundred 

be  supplied   and  thirty-sevon,  the  contingent  right  of  whose  wife  to  dower  and  any 

St«Sted*    ^'dow  or  wife  married  before  that  year  whose  right  or  contingent  right  to 

dower  shall  not  be  included  in  such  statement  by  the  husband's  name  being 

mentioned  therein,  may  after  seven  days  and  within  two  months  next  after 

the  passing  of  this  Act  lodge  with  the  Registrar  a  statement  of  the  day  and 

place  of  his  or  her  marriage;  if  such  statement  shall  be  lodged  by  a  widow 

or  wife  she  shall  mention  therein  the  husband*s  name  as  well  as  the  day  and 

place  of  her  marriage. 

Be^trw  to  5.  The  Registrar  shall  forthwith  after  the  expiration  of  the  said  period 

Utt    ^°       of  two  months  make  out  from  such  statements  an  alphabetical  list  of  the 

names  of  the  husbands  named  therein. 

in5uded*^  ®'  ^^  ^^g^*  or  Contingent  right  to  dower  out  or  in  respect  of  any  land 

ILtimdii^  in  Victoria  alienated  in  fee  by  Her  Majesty  before  the  said  second  day  of 

SJtiSt^nSt  October  one  thousand  eight  hundred  and  sixty-two,  and  which  i^ter  the 

to  be  men-    expiration  of  the  said  two  months  shall  be  brought  under  the  operation  of 

SmS^-**      "  The  Transfer  of  Land  Statute,"  or  out  or  in  respect  of  any  such  land  as 

J|«^jg®~«»    aforesaid  which  theretofore  shall  have  been  brought  under  the  operation  or 

which  shall  be  then  subject  to  the  provisions  of  the  said  statute,  shall  charge 

or  affect  any  such  land  or  be  recoverable  out  of  or  against  the  same  either 

at  law  or  in  equity  by  reason  alone  of  the  marriage  having  taken  place  before 

the  year  one  thousand  eight  hundred  and  thirty-seven,  unless  the  name  of 

the  husband  whose  widow  or  wife  can  or  may  claim  such  right  or  contingent 

right  shall  be  lodged  with  the  Registrar  within  the  time  aforesaid,  or  unless 

the  owner  for  the  time  being  died  intestate  before  the  first  day  of  July  one 

thousand  eight  hundred  and  sixty-four,  leaving  a  widow  whose   right  to 

dower  had  not  been  barred,  or   unless  the  title  to  the  land  shall  show 

expressly  or  by  necessary  inference  that  the  owner  for  the  time  being  had 

been  married,  in  any  of  which  cases  such  right  or  contingent  right  while 

outstanding  may  be  mentioned  as  an  encumbrance  in  the  certificate  of  title : 
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ProTided  always  that  nothing  contained  in  this  Act  shall  confer  on  the 
claimant  or  her  legal  personal  representatiyes  any  greater  or  farther  right 
to  dower  or  to  arrears  thereof  than  she  or  they  would  have  had  or  been 
entitled  to  before  the  passing  of  this  Act,  or  give  to  her  or  them  any 
extension  of  time  for  the  recovery  thereof  respectively. 

7.  Every  future  certificate  of  title  to  land  alienated  in  fee  by  Her  Future  cw- 
Majesty  before  the  said  second  day  of  October  one  thousand  eight  hundred  S^JJJe? 
and  sixty-two,  and  which  shall  have  been  brought  under  the  operation  or  ^^  to  be 
shall  be  subject  to  the  provisions  of  "  The  Transfer  of  Land  Statute,'*  before  o^'dower 
the  expiration  of  the  aforesaid  period  of  two  months,  sha?l  except  in  the  '*«^*" 
eases  specified  in  the  last  preceding  section  be  registered  without  mentioning 
therein  as  an  encumbrance  the  right  (if  any)  to  dower  of  the  wife  or  widow 

of  any  husband  whose  name  shall  not  be  included  in  the  list  to  be  made  out 
by  the  Eegistrar  as  aforesaid  notwithstanding  any  such  right  may  be 
mentioned  as  an  encumbrance  in  the  existing  certificate. 

8.  Nothing  herein  contained  shall  diminish  the  legal  effect  of  any 
registered  certificate  of  title  which  shall  not  expressly  be  made  subject  to  ™[gf  ot 
any  right  or  contingent  right  to  dower  in  favour  of  the  claimant,  notwith-  free  from" 
standing  the  name  of  the  former  husband  of  the  claimant  may  be  included  Jj^^be^**** 
in  such  list  but  may  be  omitted  from  such  certificate.     (Slack  t.  Dotonton^  dimmiaiied 

11.) 

9-  Any  widow  married  before  the  year  one  thousand  eight  hundred  ^^^fy  ^ 
and  thirty-seven,  who  shall  be  deprived  of  her  right  against  the  land  or  the  ^t^  dower 
owners  for  the  time  being  thereof  by  the  effect  of  this  Act,  or  her  legal  "8^*» 
personal  representatives  shall  be  entitled  within  the  time  allowed  by  law  for 
the  recovery  of  a  right  to  dower  or  arrears  thereof  to  recover  out  of  the 
AjsBurance  Fund  by  action  under  "  The  Transfer  of  Land  Statute  "  against 
the  ^Registrar  as  nominal  defendant  the  value  of  the  same  ;  such  dower 
right  or  arrears  however  to  be  limited  to  and  calculated  upon  the  basis  of 
one-third  of  the  rent  or  estimated  annual  value  of  the  land  at  the  time  of 
the  alienation  thereof  by  her  deceased  husband. 

10.  No  action  shall  be  maintainable  against  the  Eegistrar  under  or  by  Benefits  in 
virtue  of  this  Act  unless  an  action  or  suit  would  but  for  the  passing  hereof  Jl^hi^n 
■nch  land  had  not  been  brought  under  the  operation  or  had  not  become  subject  under  eziBt- 
have  been  maintainable  against  the  owner  for  the  time  being  of  the  land  if  iSSae^^ 
to  the  provisions  of  "  The  Transfer  o{  Land  Statute,"  but  had  been  conveyed  fc»nued 

to  such  owner  by  an  ordinary  legal  assurance. 

11.  The  twentieth  section  of  "  The  Transfer  of  Land  Statute  "  shall  be  ^®2"°«*^', 
and  the  same  is  hereby  repealed,  and  in  lieu  thereof  the  following  shall  be  fl^o^i^ 
and  may  be  cited  as  the  twentieth  section  of  the  said  Statute  (that  is  to  3^pJ^^°°* 
say)  : — The  Eegistrar  shall  under  such  direction  as  aforesaid  cause  notice  to  on  nndae 
be  published  in  such  manner  as  by  such  direction  may  be  prescribed  that  ^^^ 
appucation  has  been  made  for  bringing  the  land  under  the  operation  of  this 

Act,  and  shall  cause  a  copy  of  such  notice  to  be  posted  in  a  conspicuous 
place  in  the  office  and  shall  send  through  the  post-office  a  registered  letter 
marked  outside  ''  Office  of  Titles  "  containing  a  copy  of  such  notice  addressed 
to  every  person  whom  the  Commissioner  shall  have  directed  to  be  served 
with  notice  and  to  the  persons  stated  in  the  application  to  the  occupiers  of 
the  land  and  (unless  the  land  shall  be  an  entire  Crown  allotment)  to  the 
occupiers  and  owners  of  the  lands  contiguous  thereto:  Notwithstanding 
however  any  direction  heretofore  given  or  which  shall  hereafter  be  given  by 
the  Commissioner  to  bring  land  under  the  operation  either  of  "  The  Eeal 
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Property  Act  **  or  of  **The  TniiBfer  of  Land  Statute  -  he  may  after  Bending 
through  the  post^ffice  to  the  applicant  or  his  agent  one  montii's  notice  in 
this  hehalf  rescind  sach  direction  and  reject  the  title  unless  the  applicant 
shall  adduce  satisfactory  proof  that  he  is  proceeding  without  unnecessary 
delay  in  remoTing  or  complying  with  the  requisitions  made  on  the  title. 

^^fP^^  12.  The  one  hundred  and  elerenth  section  of  "  The  Tnuasfer  of  Land 

^dv  Teat-  Statute  **  shall  be  and  the  same  is  hereby  repealed,  and  in  lieu  thereof  the 
following  shall  be  and  may  be  cited  as  the  one  hundred  and  eleyenth  section 
of  the  said  Statute  (that  is  to  say): — Wheneyer  any  person  interested  in 
land  under  the  operation  of  this  Act  or  any  estate  or  interest  therein  shall 
appear  to  the  Supreme  Court  or  to  the  Commissioner  to  be  a  trustee  of  such 
land  estate  or  interest  within  the  intent  and  meaning  of  any  Statute  now  or 
hereafter  to  be  in  force  relating  to  trusts  and  trustees  and  any  vesting  order 
shall  be  made  in  the  premises  by  the  said  Court  or  by  the  Commissioner 
(which  order  he  is  hereby  empowered  to  make  concurrently  with  the  said 
Court),  the  Begistrar  on  being  senred  with  snch  order  of  an  office  copjr  thereof 
shall  enter  in  the  Begister  Book  and  on  the  duplicate  grant  or  certificate  of 
title  and  duplicate  instrument  (if  any)  the  date  of  the  said  order  the  time  of 
its  production  to  him  and  the  name  and  addition  of  the  person  in  whom  the 
said  order  shall  purport  to  Test  the  said  land  estate  or  interest ;  and  upon 
such  entry  in  the  Bister  Book  such  person  shall  become  the  transferee  and 
be  deemed  to  be  the  proprietor  thereof.  Unless  and  until  such  entry  shall 
be  made  the  said  order  shall  haye  no  effect  or  operation  in  transferring  or 
otherwise  yesting  the  said  land  estate  or  interest.  (Be  Feamleyy  97  ;  es 
parte  Brown,  185.) 


FiMiDble 


LAND  TBANSFEB  (FBIENDLT  SOCIETIES)  ACT,  1871— No.  4. 

BE  IT  ENACTED  by  the  Queen's  Most  Excellent  Majesty  by  and  with 
the  adyice  and  consent  of  the  Legislatiye  Council  and  the  Legislatiye 

Assembly  of  Victoria  in  Parliament  assembled  and  by  the  authority  of  tiie 

same  as  follows  : — 
tnuteMto  1.  A  transfer  of  any  land  whether  freehold  or  leasehold  held    by 

ckralaftf*'  registered  proprietors  being  trustees  for  any  society  established  or  to  be 
mUe  hj  established  under  the  '*  Friendly  Societies  Statute  1865  *'  and  holding  the 
prqpr^^   land  as  such  trustees,  signed  by  the  persons  who  are  for  the  time  being  the 

trustees  of  the  society,  shall  be  as  effectual  to  all  intents  and  purposes  as 

if  the  same  transfer  had  been  signed  by  the  registered  proprietors  for   tbe 

time  being  of  the  land,  notwithstanding  anything  to  the  contrary  hereof 

contained  in  the  said  "  Transfer  of  Land  Statute." 
^tma*'  2»  '^^^  Commissioner  of  Titles  in  any  case  within  the  forty-fifth  section 

b^^Md  of  the  last-mentioned  Statute  in  which  members  of  Friendly  Societies  are 
^'^  interested  may    before  making    an  order  thereunder  dispense  with    the 

adyertisement  required  by  the  forty-sixth  section  thereof. 


B' 


LAND  TBANSFEB  ACT,  1878— No.  6. 

>B  IT  ENACTED  by  the  Queen's  Most  Excellent  Majesty  by  and  with 
^     the  adyice  and  consent  of  the  Legislatiye  Council  and  Legislatdye 

Assembly  of  Victoria  in  this  present  Parliament  assembled  and  by  the 

authority  of  the  same  as  follows : — 
Citotion  L  This  Act  shall  be  deemed  to  be  part  of  "The  Transfer  of  Land 

Statute/'  and  to  be  included  in  the  citation  thereof  by  its  short  title. 
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2.  Wheneyer  any  certificate  of  title  or  any  duplicate  thereof  either  Exteuion  of 
already  registered  or  issued  or  hereafter  to  be  registered  or  issued  under  JJSfNo.^i' 
any  of  the  provisions  or  otherwise  under  the  operation  of  "  The  Transfer  of 

Land  Statute"  shall  contain  any  statement  to  the  effect  that  the  person 
named  in  the  certificate  is  entitled  to  any  easement  therein  specified,  such 
statement  shall  be  receired  in  all  courts  of  law  and  equity  as  conclusive 
evidence  that  he  is  so  entitled.  (N.  33  ;  Z.  65 ;  Q.  61, 122 ;  S.  80 ;  T. 
62^3.) 

3.  Whenever  any  such  certificate  of  title  as  aforesaid  shall  contain  the  Extenmonof 

words  "  together  with  right  of  a  carriage  way  over "  (specifying  or  So!  a?i**  **^ 

describiog  the  road  or  roads  oyer  which  the  easement  is  created  and  referring 

to  a  map  endorsed  whereon  such  road  or  roads  is  or  are  coloured  brown) 
such  words  shall  have  the  same  effect  and  shall  be  construed  as  if  there  had 
been  inserted  in  such  certificate  of  title  the  words  contained  in  the  Seventh 
Schedule  to  "  The  Transfer  of  Land  Statute."  (Anderson  y.  Maori  Sill 
Borough,  103, 124.) 

4.  The  Third  Schedule  to  "  The  Transfer  of  Land  Statute  "  shall  be  ^^J^°°  J^ 
deemed  to  extend  to  the  setting  forth  of  the  easements  mentioned  in  this  and  m  and 
Act  ^*^ 

'"■^*-  Sohednle  of 

No.  801 

DOWEE  ABOLITION  ACT,  1880— No.  6. 

BE  it  enacted  by  the  Queen's  Most  Excellent  Majesty  by  and  with  the 
advice  and  consent  of  the  Legislative  Council  and  Legislative 
Assembly  of  Victoria  in  this  present  rarliament  assembled  and  by  the 
authority  of  the  same  as  follows  (that  is  to  say): — 

1.  This  Act  shall  be  called  and  may  be  cited  as  ''  The  Dower  Abolition  Short  title 
Act  1880." 

2.  From  and  after  the  passing  of  this  Act  (except  as  hereinafter  pro-  Doww 
vided)  no  widow  shall  be  entitled  to  dower  out  of  any  land  messuage  or  *^^^®^ 
hereditaments  whether  corporeal  or  incorporeal.      {In  r9  KerVy  6  ;  Moyle  v. 
Qibhfy  120.) 

3.  Nothing  herein  contained  shall  affect  the  rights  or  remedies  of  any  ^/^"*  , 
person  under  any  order  direction  or  decree  of  the  Supreme  Court  heretofore  remedies 
made,  and  nothing  herein  contained  shall  affect  the  right  of  any  widow  Sff^*fed  by 
entitled  to  dower  at  the  time  of  the  passing  of  this  Act  or  of  any  married  this  Aot 
woman  contingently  entitled  to  dower  Provided  that  such  widow  or  married 
woman  or  some  one  on  her  behalf  shall  within  the  period  of  two  years  from 

the  passing  of  this  Act  have  lodged  a  claim  in  writing  with  the  Eegistrar- 
General  of  Victoria  and  that  such  claim  shall  not  have  been  remov^  from 
off  the  list  filed  under  the  provisions  hereinafter  contained. 

4t»  Erery  such  claim  shall  contain  the  name  and  residenc>e  of  the  Pa^Qiars 
claimant  and  shall  also  set  forth  as  clearly  and  distinctly  as  may  be  the  ^rth  if 
lands  sought  to  be  charged  or  affected  the  date  and  place  of  the  marriage  of  ^^^^ 
the  claimant  the  name  of  her  husband  through  whom  she  claims  and  such 
claim  may  be  signed  by  such  claimant  or  by  any  one  on  her  behalf.    {Moyle 
V.  Oibbs,  120.) 

5,  No  such  claim  shall  be  received  unless  some  address  or  place  within  haTe  an 
the  present  limits  of  the  City  of  Melbourne  shall  be  appointed  therein  as  Jfei^™ 
the  place  at  which  all  proceedings  relating  to  such  claim  may  be  served.    A  ^^*^^^ 
claimant  may  however  from  time  to  time  change  such  address  within  the  ^^l^^*^^^'*^' 
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said  city  bj  endorgiug  a  memorandum  of  such  change  on  the  clamt  Ererj 
proceeding  relating  to  such  claim  in  respect  thereof  if  served  at  the  addiees 
or  place  appointed  as  aforesaid  or  at  the  changed  address  in  case  sucb 
address  shall  be  changed  as  aforesaid  shall  be  deemed  to  be  duly  serYed. 

§2J2fJ;  6,  The  Registrar- General  shall  as  soon  as  any  claim  is  lodged  enter  it 

make  liato  ou  a  list  of  such  claims  specifying  the  name  and  address  of  claimant  and  the 
of  oiMins  i^^  sought  to  be  charged  or  affected.  Such  list  shall  be  filed  by  the 
£egistrar-G-eneral  and  may  be  inspected  by  any  person  without  the  payment 
of  any  fee  and  any  such  claim  may  be  inspected  by  any  person  interested  in 
the  land  sought  to  be  charged  or  affected  or  his  agent  on  payment  of  a  fee 
of  one  shilling.     {Moyle  v.  Gibhgy  120.) 

^^JJ^^8»  7.  It  shall  be  lawful  for  any  person  interested  in  any  land  sought  to  be 

oUimB         charged  or  affected  by  any  such  claim  to  apply  to  a  judge  of  the  Sapreme 

Court  of  Victoria  in  chambers  in  a  summary  way  to  remore  such  claim  fron 

off  the  said  list,  or  for  such  other  relief  in  respect  of  such  claim  as  may  be 

applied  for  and  such  judge  may  hear  receive  and  examine  evidence  in  respect 

of  the  subject-matter  of  such  application  and  shall  make  such  order  themn 

Appeal  from  as  he  may  think  fit :     Provided  that  every  such  order  so  made  shall  be  liable 

or& '        ^  ^®  ■**  aside  varied  or  altered  on  application  to  be  made  to  the  Supreme 

Court  sitting  in  banco  in  its  common  law  jurisdiction  by  motion  on  notice 

at  any  time  within  the  first  four  days  of  the  next  ensuing  term. 

2^r  S^  ®'  ^^^^  ®^^^  notice  of  motion  shall  be  given  within  six  days  from  the 

of  sppMi^  making  of  such  order  and  the  grounds  of  such  application  shall  be  shortly 

stated  therein, 
c^  °^  ®*  Notwithstanding  anything  herein  contained  the  said  court  or  a  judge 

*     ^     *  may  at  any  time  enlarge  the  time  for  giving  such  notice  of  motion  or  wl^ 

such  motion.     {Moyle  v.  Qihhs,  120.) 

^^*"  10.  The  said  court  or  judge  may  make  any  order  as  to  the  costs  of  any 

proceedings  under  this  Act  as  it  or  he  may  think  fit. 

^o^o^on  11,  The  Eegistrar-General  shall  cause  a  notice  in  the  form  contained 

^  in  the  Schedule  to  this  Act  or  to  the  like  effect  to  be  advertised  as  soon  as 

Gchadoie      possible  after  the  passing  hereof  twelve  times  with  an  interval  at  least  oi 

one  month  between  each  advertisement  in  a  newspaper  published  in  each  of 

the  follewiHg  cities,  namely,  London,  Edinburgh,  Dublin,  Sydney,  Adelaide, 

Perth,  Brisbane,  Wellington,  and  Hobart  Town  during  the  period  of  two 

years  next  after  the  passing  of  this  Act,  and  also  twenty-four  times  with  an 

interval  at  least  of  lourteen  days  between  each  advertisement  during  the 

same  period  in  two  newspapers  published  daily  in  Melbourne,  and  shall  also 

send  a  copy  of  such  notice  in  a  registered  letter  addressed  to  any  person 

known  by  the  Commissioner  of  Titles  to  possess  right  of  dower  and  whose 

address  is  also  known  to  the  Etegistrar-G^eneral. 

SCHEDULE. 
Notice  under  The  Dower  Abolition  Act  of  the  Colony  of  Tietoria, 
Attention  is  directed  to  the  Act  of  the  Parliament  of  Victoria  called 
"  The  Dower  Abolition  Act  1880,"  by  which  all  widows  entitled  to  dower 
and  all  married  women  contingently  entitled  to  dower  are  required  before 
the  day  of  188      to  lodge  a  claim  in  writing  with  the 

Begistrar-C^eneral  of  Victoria  at  Melbourne,  otherwise  they  will  lose  their 
right  to  dower.  Every  such  claim  must  contain  the  name  and  residence  of 
the  claimant,  and  set  forth  as  clearly  and  distinctly  as  may  be  the  landi 
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nought  to  be  charged  or  affected,  the  date  and  place  of  the  marriage  of  the 
claimant,  the  name  of  her  husband  through  whom  she  claims ;  and  such  claim 
may  be  signed  by  such  claimant  or  any  one  on  her  behalf;  and  no  such  claim 
will  be  received  unless  some  address  or  place  within  the  present  limits  of  the 
City  of  Melbourne  be  named  therein  as  the  place  at  which  all  proceedings 
relating  to  such  claim  may  be  served.  The  address  may  from  time  to  time 
be  changed  as  provided  for  in  section  five  of  the  Act  by  endorsing  a  memo- 
randum of  such  change  on  the  claim.  Dated  at  the  Eegistrar-G^nerars 
office  at  Melbourne  this  day  of  i..d.,  188    . 

Begistrar-Qeneral. 

LAND  TEANSFER  ACT,  1885— No.  7. 

WHEREAS  it  is  expedient  to  amend  the  "  Transfer  of  Land  Statute  "  in  Preamble 
manner  hereinafter    appearing:    Be  it  therefore  enacted   by    the 
Queen's  Most  Excellent  Majesty  by  and  with  the  advice  and  consent  of  the 
Legislative  Council  and  the  Legislative  Assembly  of  Victoria  in  this  present 
Parliament  assembled  and  by  the  authority  of  the  same  as  follows : — 

1.  This  Act  shall  be  deemed  to  be  part  of  the  **  Transfer  of  Land  2|;**^*>'>  *>f 
Statute  "  and  to  be  included  in  the  citation  thereof  by  its  short  title,  and 

the  "  Transfer  of  Land  Statute  "  is  hereinafter  referred  to  as  "  the  Act." 
This  Amending  Act  shall  commence  and  come  into  operation  on  the  first 
day  of  January  one  thousand  eight  hundred  and  eighty-six,  but  nothing 
herein  contained  shall  applv  to  any  acts  or  things  done  made  or  commenced 
rights  privileges  or  protection  acquired  or  liabilities  incurred  in  respect  of 
which  any  action  or  proceeding  has  been  commenced  before  the  passing  of 
this  Act. 

2.  On  any  application  which  shall  hereafter  be  made  to  bring  land  CommiB. 
under  the  Act  or  to  have  a  certificate  of  title  amended  as  to  the  description  Ji^'JSe"^^ 
of  land  therein  as  hereinafter  authorised,  and  on  any  proposed  subdivision  spocj^  »«»- 
under  section  one  hundred  and  thirty-four  of  the  Act,  tne  Commissioner  ^^^  °  *° 
may  require  such  survey  and  plans  to  be  made  and  such  particulars  of  the 
boundaries  abuttals  adjacent  buildings  of  stone  or  brick  area  and  position 

to  be  furnished  at  the  cost  of  the  applicant  or  registered  proprietor  as  the 
Commissioner  shall  think  fit.  All  surveys  required  by  the  Commissioner  in 
bringing  land  under  the  Act  shall  be  made  by  a  surveyor  licensed  under  the 
Act  unless  the  Commissioners  shall  otherwise  direct.  (Equitable  Building 
Society  v.  Boss,  140.) 

3.  The  Commissioner  may  require  any  such  survey  to  be  tied  on  to  anv  Commis- 
general  or  local  survey  of  the  Colony  or  any  district  city  or  town  at  such  Jj|i„^™*^ 
permanent  datum  or  other  points  or  connection  and  the  measurement  of  aoconMjy  of 
the  boundaries  to  be  commenced  from  such  starting-point  on  the  land  and  J^Ji*^  ^^ 
carried  round  the  boundaries  in  such  direction  and  order  as  he  mav  direct, 

and  he  may  require  the  accuracy  of  any  such  survey  to  be  verified  by  the 
signature  of  the  surveyor  making  the  same.  SavTejon 

4.  Alter  the  coming  into  operation  of  this  Act  no  licence  to  practise  as  uSenMd* 
a  surveyor  under  the  Act  shall  be  issued  by  the  Surveyor-General  to  any  ^t^?^*  . 
person  who  has  not  first  obtained  the  qualification  certificate  of  the  Board  ^ertifioSto^" 
of  Examiners  for  Q-overnment  surveyors.  laoenoe  to 

5'  Every  licence  to  practise  as  a  surveyor  under  the  Act  now  or  here-  ^TSwl^ 
after  to  be  issued  shall  be  subject  to  the  regulations  and  instructions  for  the  to  oondi- 
time  being  in  force  for  surveyors  under  the  Act  issued  by  the  Department  be  M^We 
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of  Lands  and  Surrey,  and  shall  be  roTocable  for  a  sufficient  cause  to  be 
determined  by  the  Commissioner  and  the  Surveyor-General  and  a  member 
of  the  Surveyors*  Institute  nominated  by  that  body  by  notice  in  writing 
signed  by  them  and  sent  through  the  post  office  by  registered  letter  addressed 
to  such  surveyor  at  his  last  known  place  of  business  or  at  an  address  to  be 
given  by  him  to  the  Surveyor-General  on  his  obtaining  his  licence.  (N.  100; 
Z.  170;  Q.  61-118;  S.  243.) 

rerocation  Q.  A  uotico  of  such  revocatiou  shall  be  published  in  the  Go^oemmiOfd 

{i^X**^  Qaxette,     (Z.  207.) 

Proprietor  ^'  ^  proprietor  may  apply  to  have  his  Crown  grant  or  certificate  of 

maj  apply  title  amended  in  any  case  in  which  the  boundaries  area  or  position  of  the 

mentof^r-  '^'^^  therein  described  difEer  from  the  boundaries  area  or  position  of  the  land 

tiiiakteto  actually  and  ^o««  ^c  occupied  by  him  and  purporting  to  be  so  occupied 

dariM  <^I  under  the  title  in  respect  of  which  the  certificate  issued,  or  in  any  case  in 

knd  ooOT-  ^^^^^  ^^  description  in  the  certificate  is  erroneous  or  imperfect  on  the  face 

pied  nndor  of  it.     {Sharpe  V.  Modleif,  3 ;  Ashley  v.  Cooky  137.) 

oertifioate 

ProDrieto  ^'  ^  proprietor  may  apply  for  the  rectification  of  the  original  and 

may  apply  duplicate  Certificate  of  any  other  proprietor  or  proprietors  in  any  case  in 
rtiwToertifl.  ''^^ich  the  land  described  in  the  applicant's  certificate  and  actually  and  bona 
cates  Jlde  occupied  by  him  comprises  land  which  by  reason  of  any  error  in  survey 
'™®°  or  other  misdescription  is  included  in  the  land  described  in  any  other  certifi- 

cate or  certificates.     {Rastett  v.  Colonial  Bank,  173.) 

^SjJI^^oD  9.  Any  application  to  be  made  as  aforesaid  shall  be  in  the  f crm  set 

™t  forth  in  the  first  Schedule  hereto,  and  the  attorney  of  any  corporation 

registered  as  proprietor  may  apply  on  behalf  of  the  corporation  in  manner 

provided  by  section  seventeen  of  the  Act. 

2Son  to  be  10.  The  Ecgistrar  shall  refer  any  application  made  as  aforesaid  to  an 

dealt  with  Examiner  of  Titles  who  shall  report  thereon  and  submit  the  same  to  llie 
Commissioner  for  his  direction,  who  shall  direct  notice  of  the  application  to 
be  advertised  once  at  least  in  one  newspaper  published  in  tne  City  of 
Melbourne  or  circulating  in  the  neighbourhood  of  the  land,  and  to  be  served 
on  any  persons  named  by  him,  and  to  be  posted  in  a  conspicuous  place  out- 
side a  post  office  in  the  neighbourhood  of  such  land,  and  shall  appoint  a 
time  not  less  than  fourteen  days  from  such  notice  or  from  the  advertisement 
or  the  first  of  such  advertisements  if  more  than  one  on  or  after  the  expira- 
tion of  which  the  application  may  be  granted  unless  a  caveat  shall  be  lodged 
forbidding  the  granting  thereof. 

IL  [Bepealed  by  Sec.  2,  of  1887  Act.] 

Notice  d|  12.  The  Begistrar  shall  under  such  direction  as  aforesaid  cause  notice 

Jo^Jb^SS*   to  be  published  in  such  manner  as  by  such  direction  may  be  prescribed  that 

^*jj^*°^    application  has  been  made  to  amend  the  certificate  of  title  in  the  manner 

office  ^      specified,  and  shall  cause  a  copy  of  such  notice  to  be  posted  in  a  conspicuous 

place  in  the  Office  of  Titles  together  with  any  plan  deposited  as  hereinbefore 

mentioned,  and  shall  send  through  the  post  office  a  registered  letter  marked 

outside  "  Office  of  Titles  *'  to  every  person  whom  the  Commissioner  shall 

have  directed  to  be  served  with  notice ;  and  notwithstanding  any  direction 

given  by  the  Commissioner  as  to  any  such  application,  he  may  reject  tlie 

same  if  the  applicant  shall  not  comply  to  his  satisfaction  within  such  time 

as  to  him  may  seem  reasonable  with  any  requisition  which  he  may  have  made 

in  regard  to  such  application.     (N.  18  j  Q.  61-21,  22 ;  T.  62-19, 181.) 
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13.  Any  person  claiming  any  estate  or  interest  in  the  land  in  respect  of  Penon  ob. 
which  any  such  application  shall  be  made  as  hereinbefore  provided  mayi^o^^^^n 
before  the  granting  thereof  lodge  a  caveat  with  the  Registrar  forbidding  being 

the  granting  of  the  application,  and  every  such  caveat  shall  in  all  other  GJ^^d^f 
respects  be  in  the  same  form  shall  be  subject  to  the  same  provisions  and  shall 
have  the  same  effect  with  respect  to  the  application  against  which  it  is 
lodged  as  an  ordinary  caveat  against  bringing  land  under  the  operation  of 
this  Act. 

14.  On  any  application  under  sections  seven  or  eight  of  this  Act  or  to  AppiicftHon 
bring  land  under  the  Act,  the  Commissioner  may  grant  the  same  athough  tinted 
the  certificate  to  be  issued  or  the  rectification  of  the  register  to  be  made  although 
upon  such  application  may  affect  land  comprised  in  any  other  certificate  if  it  fiStea^may 
shall  appear  that  the  land  so  affected  has  been  included  in  such  other  certifi-  J»e  affected 
cate  by  reason  of  some  error  in  survey  or  other  misdescription  unless  the    ^^^^ 
title  to  the  land  so  affected  has  been  theretofore  determined  in  a  contested 
proceeding  under  the  Act  or  in  any  court  of  competent  jurisdiction  in  which 

the  right  to  the  possession  of  such  land  was  in  question.     {See  Sec,  18,  of 
1886  Act.) 

15.  Wpon  granting  any  such  application,  the  Commissioner  shall  direct  On  ffranting 
the  Eegistrar  to  rectify  the  register  by  making  the  requisite  alteration  in  the  Jt£»S^5i. 
original  of  any  other  certificate,  accompanied  by  a  statement  made  and  ^^  mjy 
signed  by  him  in  the  Eegister  Book  of  the  circumstances  under  which  the  andlo^su. 
rectification  has  been  made,  and  the  Registrar  shall  make  the  requisite  2^^°*^^" 
alteration  in  the  duplicate  certificate  when  brought  to  him  for  that  purpose  issued 

or  when  the  same  shall  be  lodged  in  or  brought  to  the  office  for  the  purpose 
of  any  dealing  with  the  land  comprised  therein,  and  may  detain  the  duplicate 
until  the  rectification  thereof  shall  be  completed ;  and  the  Registrar  may 
refuse  to  register  any  dealing  with  the  land  or  any  estate  or  interest  therein 
until  the  duplicate  shall  have  been  brought  in  for  rectification.  (Has  parte 
Bighy,  77.) 

16.  Upon  rectifying  the  original  of   any  certificate  as  hereinbefore  Proprietor 
mentioned,  the  Registrar  shall  give  notice  in  writing  to  the  proprietor  of  whiShljerti.*' 
the  land  comprised  in  the  certificate  informing  him  of  the  rectification,  and  ficate  is 
that  on  the  duplicate  certificate  being  brought  in  to  the  Office  of  Titles  a  uve^n^ot*^ 
new  duplicate,  certificate  with  the  amended  description  will  be  issued  to  him  o/reotiiica- 
free  of  cost;  and  on  the  same  being  brought  in  the  proprietor  shall  be 
entitled  to  receive  a  new  duplicate  certificate  with  an  amended  description 

in  substitution  for  the  duplicate  certificate  so  brought  in,  and  every  new 
certificate  so  issued  shall  bear  the  same  number  as  that  for  which  it  is  sub- 
stituted with  the  word  "  substituted  "  prefixed  to  the  number.  (Featherstone 
V.  Ranlon,  4 ;  ex  parte  Bowa/n,  13.) 

17.  On  any  application  to  bring  land  under  the  Act  in  which  the  land  ij^d  occu- 
actually  and  hona  fide  occupied  by  the  applicant  differs  in  boundaries  area  brou^'^  ^* 
or  position  from  the  land  described  in  his  muniments  of  title,  he  may  apply  J°J^*^® 
to  bring  under  the  Act  the  land  so  occupied ;  and  in  any  such  case  the  differait 
applicant  shall  state  in  his  application  in  addition  to  the  other  particulars  f,^"i^t^ 
required  by  the  Act  that  the  land  as  occupied  by  him  and  as  to  which  he  the  title  on 
applies  for  a  certificate  is  not  correctly  described  in  the  muniments  of  title  JS^uo?' 
lodged  in  support  of  the  application,  and  shall  specify  to  the  best  of  his 
knowledge  and  belief  the  reasons  for  the  discrepancy  between  the  land  as 
occupied  and  the  land  as  described  in  the  muniments  of  title. 
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Am^mtion  13*  On  any  application  to  bring  land  under  the  Act  by  a  deeeription 

Und^S&in  different  from  that  m  the  muniments  of  title  or  for  the  issue  of  an  amended 

^tOTto  certificate,  the  Commissioner  may  grant  the  same  as  to  the' land  in  the 
^Se  mmj  '  occupatiou  of  the  applicant  if  the  discrepancy  between  the  land  as  occupied 

M touSd*  and  as  described  in  the  muniments  or  certificate  of  title  shall  appear  to  be 

oooapied  duo  to  the  iuaccuracy  of  any  survey  or  plan  or  description  on  the  sale  of  the 

SSf  dii^  land  by  the  Crown  or  on  any  subsequent  dealing  therewith,  or  to  any  dia- 

erib«d  in  crepaucy  between  the  actual  measurements  or  bearings  at  any  time  made 

^l^^o^  or  marked  on  the  ground  and  those  represented  or  mentioned  in  any  plan  or 

ocrtificafca  description. 

Title  n*y  ^>«  19,  If  the  land  included  in  any  application  to  bring  land  under  the  Act 

exceM  of  or  for  au  amended  certificate  consists  or  a  Crown  section  or  Crown  allotment 
pSd  unSi  ^^  portion,  and  it  shall  be  found  by  survey  or  otherwise  that  by  reason  of 
Crown  (fnmt  orroueous  measurements  in  the  original  Crown  survey  the  actual  dimeoBions 
dScriSki  ^^  ^"^^  section  allotment  or  portion  as  marked  on  the  ground  exceed  or 
in  Crown  fall  short  of  the  dimensions  given  in  the  Crown  grant  of  such  land,  the  Com- 
*'*°'  missioner  may  issue  a  certificate  in  respect  of  such  land  as  if  the  dimensioiw 

marked  on  the  ground  had  been  the  dimensions  given  in  the  Crown  grant. 

{Featherttone  v.  Ranlon,  4 ;  ex  parte  Bowan  13.) 

£?"  *^hB  ^®*  ^^®^  *  Crown  section  has  been  subdivided  by  the  Crown  into 

Apportioned  allotments  or  portions  of  equal  area  and  by  reason  of  erroneous  measure- 
^ewot  ni©iit8  m  the  original  Crown  survey  the  area  of  the  section  as  marked  on  the 
owners  or  gfouud  oxceods  the  sum  of  the  areas  of  all  the  allotments  or  portions  as 
proprietors  g^Qwu  by  any  plan  or  description  used  at  the  Crown  sale  or  by  any  grant  or 
certificate  of  title  of  any  such  allotment  or  portion,  the  total  excess  of  ares 
of  the  section  shall  be  deemed  originally  distributable  amongst  the  allot- 
ments or  portions  equally ;  and  if  the  area  of  the  land  included  in  tnj 
application  to  bring  land  under  the  Act  or  for  an  amended  certificate  is  in 
the  applicant's  possession  and  was  in  such  applicant's  possession  or  those 
through  whom  he  claims  for  over  fifteen  years  previous  to  the  application 
and  does  not  exceed  the  area  obtained  by  dividing  the  area  of  the  section 
as  shown  on  the  ground  by  the  number  of  original  allotments  or  portions, 
the  Commissioner  may  without  ascertaining  the  dimensions  of  the  other 
allotments  or  portions  and  without  the  conseni  of  the  owner  or  owners 
thereof  issue  a  certificate  in  respect  of  the  land  included  in  such  application 
as  if  the  whole  of  it  had  been  included  by  metes  and  bounds  in  the 
original  grant  or  certificate  of  such  allotment  or  portion. 

PersoM  sns.         21.  Any  porsou  sustaining  any  loss  or  damage  by  any  rectification  of  a 
b^^iSSiS!"   certificate  under  this  amending  Act  or  by  the  bringing  of  land  under  the 
ncj  in        Act,  if  the  rectification  or  the  issue  of  the  certificate  by  which  such  Iobs  or 
jejmAj"'   damage  was  occasioned  was  in  consequence  of  or  justified  by  any  inaccuracy 
diunlgea       ^^  ^^J  survoy  or  plan  or  description  of  land  used  upon  any  sale  of  land 
ftf^inst  the    by  the  Crown,  then  notwithstanding  the  provisions  of  section  one  hundred 
Msurance     ^^^  forty-four  and  section  one  hundred  and  forty-six  of  the  Act,  but  with- 
out prejudice  to  the  rights  (if  any)  of  such  person  thereunder,  he  may  in 
the  first  instance  and  without  any  obligation  to  pursue  the  remedies  pro- 
vided by  such  sections  bring  an  action  against  the  Eegistrar  as  nominal 
defendant  for  recovery  of  damages,  and  may  recover  the  damages  awarded 
together  with  the  costs  of  the  action  out  of  the  Assurance  Fund.  {EqwtM^ 
Building  Society  v.  Bot9,  140.) 

22.  [Repealed  by  Sec.  8  of  1887  Act.] 


Digitized  by  VjOOQIC 


VICTOEIAN    LAND    TRANSFER    ACT— No.  7.  379 

23.  When  any  land  has  been  or  shall  be  brought  under  the  Act  subject  Title  to 

to  any  mortgage,  and  the  mortgagee  or  any  person  claiming  under  him  shall  SSdOT^ii^e'^* 
apply  for  a  certificate  of  title  to  the  land  foreclosed  or  purchased,  the  Act  subjeot 
mortgage  shall  be  deemed  to  have  conferred  upon  the  mortgagee  or  the  Jj  be^^h^?® 
purchaser  under  the  power  of  sale  contained  in  the  mortgage  the  right  to  be  f°^^^f 
registered  as  proprietor  at  law  as  well  as  in  equity  of  the  same  estate  in  the  mortgagee 
land  as  that  for  which  the  mortgagor  was  registered,  and  the  only  inquiry  f^^'i^®' 
into  title  shall  be  as  to  the  validity  of  the  foreclosure  or  sale  and  of  any  subse-  applying  to 
quent  transfers  or  transmissions  of  title  to  the  applicant,  and  no  caveat  ^^r^^ 
which  might  have  been  or  which  was  lodged  against  the  original  application  f°}^' 
shall  be  lodged  or  renewed  in  respect  of  the  same  estate  or  interest  against  or  saie"^^ 
the  application  of  the  mortgagee  or  any  person  claiming  under  him.  (N.  13  ; 
8.  28.) 

24.  The  proprietor  of  any  lease  under  the  Act  may  subject  to  any  i-ewee 
provisions  in  his  lease  affecting  his  right  so  to  do  sub-let  for  a  term  not  less  lot  ma/ 
than  three  years  by  signing  a  sub-lease  in  the  Perm  in  the  Second  Schedule  "ab-iet 
hereto ;  but  no  suo-lease  of  any  land  subject  to  a  mortgage  or  charge  upon  second 
the  lease  of  the  land  comprised  in  the  sub-lease  shall  be  valid  or  binding  Schedule 
against  the  mortgagee    or  annuitant   of  the  lease  unless  he  shall  have 
consented  in  writing  to  such  sub-lease  previously  to  the  same  being  regis- 
tered. 

25.  A  sub-lease  shall  be  deemed  and  taken  to  be  registered  when  a  Mode  of 
memorial  thereof  as  described  in  section  forty  of  the  Act  has  been  endorsed  !^^^' 
on  the  original  lease  in  the  Register  Book,  and  the  person  named  in  any 
sab-lease  registered  as  the  sub-lessee  shall  be  deemed  and  taken  to  be  the 
pronrietor  thereof.  The  Registrar  shall  endorse  on  the  sub-lease  a  certificate 

of  the  time  at  which  the  memorial  was  endorsed  on  the  original  lease,  and 
shall  authenticate  such  certificate  by  signing  his  name  thereto,  and  such 
certificate  shall  be  received  in  all  Courts  as  conclusive  evidence  that  such 
sub-lease  has  been  duly  registered. 

26.  Notwithstanding  the  provisions  of  section  thirty-seven  of  the  Act,  Sub-ieMee 
a  sub-lease  shall  not  be  bound  up  in  the  Register  Book,  but  upon  registra-  JJ^B^p^?^"^ 
tion  one  original  shall  be  lodged  and  retained  in  the  Office  of  Titles,  and  a  register 
book  to  be  called  the  "  Sub-lease  Register  "  shall  be  kept  in  the  office, 
wherein  entry  shall  be  made  of  the  date  parties    term  and  distinguishing 
memorial  number  or  symbol  of  such  sub-lease,  and  such  book  shall  be  open 

to  inspection  by  the  public  during  the  hours  and  days  of  business  on  pay- 
ment of  the  fee  provided  in  that  behalf. 

27.  The  word  "  instrument  '*  used  in  the  Act  shall  include  a  sub-lease,  ^^oviwons 
and  the  provisions  of  the  Act  affecting  leases  lessors  and  lessees  shall  apply  feaaes^t'o  ^^ 
to  sub-leases  sub-lessors  and  sub-lessees  with  such  modifications  and  excep-  *PP^y  ^*^ 
tions  as  the  difference  between  a  lease  and  sub-lease  and  in  the  mode  of  modia^ 
registration  thereof  shall  require,  and  the  entries  of  recovery  of  possession  J^uWowea 
and  of  surrender  provided  for  by  sections  eighty  and  eighty-two  of  the  Act 

shall  in  the  case  of  a  sub-lease  be  made  on  the  sub-lease  and  not  in  the 
Register  Book,  and  the  memorandum  directed  by  section  eighty-two  to  be 
endorsed  on  the  duplicate  shall  be  written  across  the  entry  of  such  sub-lease 
in  the  sub-lease  register,  and  in  case  of  a  surrender  evidenced  by  a  separate 
document  such  document  shall  be  annexed  to  the  original  sub-lease.  If  the 
lease  be  determined  by  forfeiture  or  operation  of  law  or  by  surrender  under 
any  Statute  relating  to  insolvents  and  their  estates,  such  determination  or 
surrender  Bhall  determine  the  sub-lease. 
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CoT«nanta  28.  In  addition  to  the  coyenants  specified  in  section  serentj-six  of  the 

^beimpiied  ^^  ^  |j^  implied  in  every  lease,  there  shall  be  implied  in  every  sub-lease 
iwwe  the  following  covenant  with  the  sub-lessee  and  his  transferees  oy  the  sub- 

lessor binding  the  latter  and  his  executors  administrators  and  transferees 
(that  is  to  say) — ^That  he  or  they  will  during  the  term  thereby  granted  pay 
the  rent  reserved  by  and  perform  and  observe  the  covenants  and  agreem^its 
contained  in  the  original  lease,  and  on  his  or  their  parts  to  be  paid  performed 
and  observed. 

Fenon  29.  Any  persou  desiring  information  as  to  whether  a  proprietor  is  able 

fol^&JTii  *^  ^^  ^^^  *^®  ^*°^  comprised  in  his  certificate  free  from  obstruction 

to  whether    causcd  by  any  caveat  instrument  lodged  for  registration  order  injunction  or 

£2to^i*  other  cause  mown  to  the  Eegistrar  but  not  appearing  upon  the  certificate, 

™*yobt»m   may  sign  an  application  for  search  certificate  in  the  Form  in  the  IMid 

^^  ^   '  Schedule  hereto ;  and  on  payment  of  the  fee  in  that  behalf  provided  the 

^pj^^  Registrar  shall  cause  the  necessary  searches  and  inquiries  to  be  made  for  the 

Schedule      purpose  of  afiordiug  the  information  required,  and  the  result  thereof  shall 

be  certified  in  the  form  in  the  said  Schedule  contained  by  affixing  the  seal  of 

the  office  with  the  initiak  of  the  officer  attaching  the  same  and  the  day  hoar 

and  minute  at  which  the  seal  is  affixed. 

Person  30.  Such  search  certificate  shall  refer  to  the  dealing  or  encumbrance 

!SSS*oerti-  '*^*  noted  on  the  certificate  of  title  for  the  purpose  of  shovdng  the  state  of 

ficate  the  Begister  at  the  time  of  issuing  the  searcn  certificate  but  not  of  informing 

^ecf  oer.  ^ho  porson  applying  for  the  search  certificate  as  to  what  is  upon  the  certificate 

ttj^te  of     of  title,  and  such  person  shall  be  entitled  to  inspect  the  certificate  of  H^e 

and  shjJl  be  deemed  to  know  all  of  which  an  inspection  of  the  certificate  of 

title  would  have  informed  him.  (Fither  v.  Stewart,  4i^,  N.  11-1 ;  Q.  61-11-1; 

T.  62-11.) 

Perjwnpro.  31.  Any  porsou  proposing  to  deal  for  value  with  a  proprietor  may, 

SSITinth  with  the  consent  in  writing  of  such  proprietor  or  his  agent  authorised  in 
proprietor  writing  iu  that  behalf  and  on  stating  the  particulars  of  the  proposed  deding. 
^j  of  lodge  with  the  application  for  search  certificate  an  application  for  stay  of 
foff<M?^*^°  registration  in  the  form  in  the  Fourth  Schedule  hereto ;  and  if  the  result  of 
eight  hoars  the  search  shows  that  the  proprietor  is  free  to  deal  the  Eegistrar  shall  on 
dear*  ^      payment  of  the  fee  in  that  behalf  provided  sign  an  order  in  the  form  in  the 

said  Schedule  staying  registration  of  any  instrument  affecting  the  land  to  be 
Schedule      Comprised   in  the  proposed  dealing  for  forty-eight  hours  from  the  tdnae 

mentioned  in  the  search  certificate,  and  the  said  onler  shall  be  affij:ed  to  tiie 

certificate  and  a  copy  thereof  given  to  the  applicant.     (Be  Battray^  73.      K. 

22;  S.40;  1.62-23.) 

instrnment  32.  If  withiu  the  Said  period  of  forty-eight  hours  a  properly  perfected 

*ro*^o^  instrument  effecting  the  proposed  dealing  be  duly  lodged  for  registration, 
^flSSoff  such  instrument  sh^ll  have  priority  over  an^  other  instrument  which  may 
Miori^  if  ^®  lodged  for  registration  after  the  time  mentioned  in  the  search  certificate, 
lodged  and  the  same  shall  be  registered  notwithstanding  any  caveat  copy  of  writ  or 
eight  hem "  application  by  assignee  in  insolvency  which  may  liave  been  lodged  in  the 

office  after  the  time  mentioned  is  such  search  certificate.    {Mudgtjoay  v.  Dacjf 

and  Buichy  1 ;  Sharpe  v.  Hadley,  3 ;  JParman  v.  Pannan,  16 ;  FaichsU  v. 

Mautuell,  113 ;  Ktuling  v.  MitcheUon,  123  ;  Wtldoih  v.  Eutchisan,  1S2.    S. 

66,68;  T.  62-36,) 
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^  33.  Sjibjecttothe  lodging  of  such  duly  perfected  instrament  within  such  instnunenfc 
period,  any  other  instrument  and  any  caveat  copy  writ  or  application  Jji^tnd 
received  in  the  office  during  such  period  shall  be  dealt  with  in  tne  same  ^^^ 
manner  shall  have  the  tame  priority  as  between  themselves  and  shall  be  as  ^  ^   ^ 
effectual  as  if  no  stay  of  registration  had  been  obtained. 

34.  On  an^  application  to  bring  land  under  the  Act,  the  Commissioner  Frodaotion 
may  dispense  with  the  production  of  any  lease  and  may  accept  the  memorial  £•  ^s^ns^ 
of  the  registration  thereof  as  sufficient  evidence  of  its  contents ;  and  if  the  jj^^ 
memorial  does  not  disclose  any  right  of  renevral  or  purchase,  no  such  right  lud  under 
shall  be  assumed  to  have  existed  and  the  lease  snail  be  deemed  to  have  ^^ 
expired  at  the  time  at  which   it  would  have  expired  according  to  the  date 

and  term  appearing  in  the  memorial.     (Be  Craig,  76.) 

35.  Where  for  the  purpose  of  bringing  land  under  the  Act  a  memorial  ^^  fee  pay. 
shall  be  acted  on  as  evidence  of  a  conveyance  in  fee  under  the  provisions  of  of  mem<^ 
section  thirty-one  of  the  Act  no  payment  to  the  Assurance  iiind  shall  be  S^SSLSm 
required  for  acting  on  such  memoriaJ  where  it  shall  appear  to  the  Commis-  forSSeen 
sioner  that  the  applicant  has  or  the  applicant  together  with  those  under  ^^*" 
whom  he  claims  have  been  in  continuous  possession  of  the  land  included  in 

such  memorial  for  a  period  of  not  less  than  fifteen  years.     (Equitable 
Building  Society  v.  Bobs,  140 ;  Wadham  v.  Buttle  and  others,  155.) 

36.  On  an  application  to  bring  leasehold  property  under  the  Act,  the  Onbrinffing 
amount  to  be  paid  into  the  Assurance  Fund  under  section  thirty  of  the  Act  ^3^^ 
shall  be  based  on  the  value  o£  such  leasehold,  to  be  ascertained  or  certified  fo«  to  b« 
to  in  manner  authorised  by  the  said  section.  Tftine^of  ^ 

leatehold 

37f  Section  twenty-seven  of  the  Act  is  hereby  repealed,  and  in  lieu  needs  to  be 
thereof  the  following  shall  be  taken  to  be  and  may  be  cited  as  the  twenty-  JSj^n^SSt 
seventh  section  of  the  Act : — "  Upon  registering  a  certificate  of  title,  the  of  fid 
^Registrar  shall  endorse  upon  the  last  material  registered  document  lodged  ^^^i|^ 
in  support  of  the  application  a  memorandum  that  land  included  in  such  broaght 
document  has  been  brought  under  the  Act,  without  specifying  the  land  or  5St  wiJoan. 
referring  to  the  certificate  in  which  the  land  brought  under  the  Act  is  JjHjJjJ** 
included,  and  shall  endorse  a  like  memorandum  on  the  memorial  of  such  when^mu  ii 
document  in  the  Eegistrar- General's  office  and  shall  sign  each  such  memo-  J^^eS^* 
randum ;   and  if  the  documents  lodged  shall  relate  to  any  property  other 
than  the  land  included  in  such  certificate,  the  Begistrar  shall  return  them  to 
the  applicant  or  to  the  person  appearing  by  the  application  to  be  entitled 
thereto,  otherwise  the  Eegistrar  snail  stamp  each  oi  them  as  cancelled,  and 
after  he  has  so  stamped  them  shall  retain  the  same  in  the  office ;   and  no 
person  shall  be  entitled  to  an  inspection  of  such  documents  or  to  have  any 
copy  thereor  or  extract  therefrom  without  the  written  order  of  the  applicant 
or  of  some  person  claiming  through  or  under  him  or  upon  the  oraer  of  a 
judge  or  of  the  Commissioner.  No  action  shall  be  brought  upon  any  covenant 
or  agreement  for  the  production  of  the  documents  which  shall  be  so  retained 
or  upon  any  agreement  to  give  or  enter  into  a  covenant  for  the  production 
thereof ;  and  if  any  such  action  shall  be  commenced,  it  shall  be  a  sufficient 
answer  thereto  that  such  documents  have  been  retained  under  this  Act. 
But  every  person  entitled  to  production  under  any  such  covenant  or  agree- 
ment shall  be  entitled  to  obtain  from  the  Commissioner  the  order  herein- 
before mentioned.*'    (Be  Beattie,  5d ;  Bigge  v.  Waterhouse,  58 ;  re  William 
BiggB,  59.    N.  78-5 ;  Z.  28, 175 ;  S.  51, 64.) 
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Subiiftiog  38.  Where  any  subsistiiig  lease  has  been  lodged,  the  Begistrar  shall, 

endoned^    after  he  has  endorsed  the  same  as  above  provided  in  the  case  of  the  last 

ftDdretorned  material  registered  document,  return  such  lease  to  the  person  lodging  the 

same  upon  the  applicant  lodging  with  the  Begistrar  a  certified  copy  of  such 

lease. 

SbS^^rJf         ^®'  ^®  Begistrar  shall  keep  a  book  to  be  called  the  "  Becord  Book  " 

dooamrato^  in  which  shall  be  kept  a  record  of  all  deeds  and  documents  produced  and 

'•*^®^       used  in  support  of  each  application  to  bring  land  under  the  Act  which  shall 

hereafter  be  granted.    Such  record  shall  state  briefly  the  nature  and  date  of 

and  parties  to  every  such  deed  or  document,  by  whom  executed  or  signed, 

and  whether  registered  under  the  general  law  or  not,  and  if  registered  the 

date  of  such  registration,  and  the  Becord  Book  shall  be  open  for  inspection 

by  the  public  during  the  hours  and  days  of  business  on  payment  of  a  fee  for 

one  hour's  search  therein  of  one  shilling  or  such  other  tee  as  may  hereafter 

be  prescribed.     (Z.  28  ;  S.  60.) 

40.  On  any  documents  being  lodged  with  the  Begistrar  for  any  of  the 
purposes  of  the  Act  the  Begistrar  shall  if  required  so  to  do  give  to  the 
person  lodging  the  same  an  acknowledgment  of  the  same  having  been 
lodged,  l^ovided  always  that  to  obtain  such  acknowledgment  the  person 
lodging  such  documents  shall  fill  in  duplicate  lists  of  the  same  upon  printed 
forms  supplied  by  the  Office  of  Titles,  one  of  which  signed  by  such  person 
shall  be  retained  by  the  office  and  the  other  with  the  seal  of  the  Office  of 
Titles  attached  and  bearing  the  initials  of  the  officer  attaching  the  same  shall 
constitute  the  acknowledgment  so  to  be  given.  Provided  adso  that  docu- 
ments so  lodged  shall  be  returned  only  to  the  person  who  lodged  the  same 
or  to  some  person  claiming  through  or  under  him  or  authorised  in  wriHag 
by  the  person  entitled  to  receive  the  same. 

4L  Notwithstanding  the  reservation  in  section  forty-nine  of  the  Act 
of  any  easements  subsisting  over  or  upon  or  affecting  any  land  comprised  in 
any  grant  or  certificate  of  title,  the  Begistrar  shall  after  this  amending  Act 
shall  have  come  into  operation  specify  upon  any  future  certificate  of  such 
land  and  the  duplicate  thereof  as  an  encumbrance  affecting  the  same  any 
subsisting  easement  over  or  upon  or  affecting  the  same  which  shall  appear 
to  have  been  created  by  any  deed  or  writing.  And  notwithstanding  the 
proviso  to  the  said  section  forty-nine  of  the  Act,  the  Begistrar  shall  endorse 
as  an  encumbrance  upon  all  futiire  certificates  of  title  and  the  duplicates 
thereof  any  special  building  condition  or  condition  giving  the  Crown 
power  to  resume  land  for  railway  purposes,  or  condition  against  free  aliena- 
tion contained  in  any  grant  of  tne  land  described  in  such  certificate  and 
duplicate,  and  such  endorsement  may  be  in  the  words  following  or  to  the 
like  effect  (that  is  to  say): — '*  Special  building  condition  contained  in  grant 
to  [A.B.]  registered  vol.  fol  ."    "  Special  railway  concHtion 

contained  in  grant  to  [A.B.]  registered  vol.  fol.  ."     "  Con- 

dition against  free  alienation  contained  in  grant  to  [A.B.]  registered  toL 
fol.  ."      {Jones  V.  Park,  81 ;   Anderson  v.  Maori   Mill 

Borough,  103, 124.     N.  43  ;  Z.  61 ;  Q.  61-51,  77-28,  85-9 ;    S.  81 ;  T.  62-43. 
See  Sec.  IZ  of  l%%7  Act,) 

42.  Any  lease  or  mortgage  presented  for  registration  may  be  in  tripli- 
cate, and  upon  the  registration  thereof  as  provided  by  section  thirty-seven 
of  the  Act  the  parts  not  retained  shall  be  delivered  to  the  person  presenting 
the  lease  or  mortgage  for  registration ;  but  in  every  case  of  registration  in 
triplicate  the  woid  tripUcate  shidl  be  perforated  tlirough  each  instrument^ 
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and  the  words  "lessor's  part"  shall  be  perforated  through  one  lease  and  the 
words  "  lessee's  part  "  tli'ough  the  other  of  the  two  leases  returned,  and 
the  words  "  mortgagor's  part "  shall  be  perforated  through  one  mortgage 
and  the  words  "  mortgagee's  part "  through  the  other  of  the  two  mortgages 
returned.  (jOhamley  v.  Mrebrace,  21 ;  Burne  v.  Stewart^  28 ;  Barker  v.  Weld, 
31 ;  Beg,  y.  IHdeman,  99 ;  Bos9  v.  MeNeil,  118  ;  Matming  t.  Oroisman,  127  ; 
STiacheil  y.  Lindeay,  174;  St.  George  v.  Burnett,  176.  Q.  77-16;  S.  98 ;  T. 
86-3.) 

43.  When  any  instrument  subsequent  to  a  first  mortgage  is  made  by  Fint  mort- 
the  proprietor  of  any  land  and  such  proprietor  or  the  person  entitled  to  the  S^jdnoe 
benefit  of  such  subsequent  instrument  desires  the  registration  of  such  sub-  ^'^^.. 
sequent  instrument  the  first  mortgagee  should  he  hold  the  duplicate  grant  of  subsJ^" 
or  certificate  of  title  which  comprises  the  land  in  such  substquent  instru-  JU.n"/*"'*"*" 
ment  shall  upon  being  requested  so  to  do  by  the  proprietor  of  the  land  or 

the  person  entitled  to  the  benefit  of  such  subsequent  instrument  but  at  the 
cost  of  the  person  making  such  request  produce  such  duplicate  grant  or 
certificate  ot  title  to  the  Begistrar  so  that  such  subsequent  instrument  may 
be  registered. 

Unaatiafied 

44.  Where  money  secured  b^  a  mortgage  under  the  Act  is  made  demand  of 
payable  on  demand  a  demand  in  writing  pursuant  to  the  mortgage  shall  be  ^t  to  ^ims 
equivalent  to  the  notice  in  writing  to  pay  the  money  owing  provided  for  Jj™*^*"^® 
by  section  eighty -four  of  the  Act,  and  no  other  notice  shall  be  required  to  def^t  upon 
create  the  default  in  payment  mentioned  in  section  eighty-fiye  of  the  Act.  ^^^^^1^ 
(N.  56 ;  Z.  98,  99 ;  Q.  61-57  ;  T.  62-54.)  be  exeroi^ 

45.  Every  duplicate  or  special  certificate  of  title  hereafter  to  be  issued  certifloatee 
shall  be  on  parchment.  One  certificate  of  title  may  be  issued  for  several  ^h^t 
parcels  of  land  though  the  same  are  not  contiguous  if  in  the  opinion  of  the  ^^^  ^^^.^ 
Kegistrar  their  relative  positions  can  be  sufficiently  and  conveniently  shown  o^  may  be 
upon  the  plan  on  the  certificate ;  and  in  any  case  in  which  it  is  inconvenient  ^^^^ 
to  draw  the  plan  in  the  margin  of  a  certificate  it  may  be  drawn  upon  the  contiguons 
back  thereof. 

46»  It  shall  not  be  necessary  to  mention  the  area  of  any  parcel  of  land  ^^n  Vb*** 
included  in  a  certificate  where  the  area  of  such  parcel  is  less  than  one  acre,  mentioned^ 
and  the  omission  to  refer  to  the  area  of  the  land  comprised  in  a  certificate  "*  ^^^^^^o*** 
shall  not  in  any  case  invalidate  the  certificate.  And  where  the  consideration  Transfer  to 
for  a  transfer  shall  not  consist  of  money  the  words  "  the  sum  of  "  in  the  SS^dSL 
forms  of  transfer  contained  in  the  Fifth  Schedule  to  the  Act  shall  not  be  A^^f"^  °°* 
used  to  describe  the  consideration  but  the  true  consideration  shall  be  con-  money^oon. 

Ciaely  stated.  sideration 

47.  After  the  subdivision  of  land  and  deposit  of  plan  under  section  Nomber  of 
one  hundred  and  thirty-four  of  the  Act,  the  numbers  of  the  allotments  jJJ^^^J"*^  ®° 
marked  upon  such  plan  may  be  used  as  sufficient  description  of  the  land  for  subdiTision 
the  purpose  of  dealings  with  any  one  or  more  of  such  allotments  on  the  SeSription 
sale  thereof  according  to  such  plan  of  subdivisior,  and  on  any  subsequent  for  P«rpoeet 
dealings  comprising  the  whole  of  one  or  more  allotment  or  allotments.  °    ^     ^ 
(^Mudgway  v.  Davy  and  Buichy  1.) 

48.  On  an  application  to  bring  land  under  the  Act  or  for  an  amended  ^y^o^^ci 
certificate,  the  land  included  in  the  certificate  to  be  issued  shall,  at  the  in  deaorip. 
request  of  the  applicant,  and  may  at  the  discretion  of  the  Commissioner,  ^^S^^'^te 
notwithstanding  sections  twenty-one  and  thirty-four  and  the  Third  Schedule 

of  the  Act^  be  described  by  its  abuttals  both  in  the  body  of  the  certificate 
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and  in  the  pkn  thereon  or  in  the  plan  onlj.  Any  abuttal  bo  nsed  may  be 
described  by  the  name  by  which  it  is  commonly  known  and  with  or  witiiout 
the  name  of  its  reputed  owner ;  and  if  the  abuttal  is  upon  or  consists  of 
land  under  the  Act,  the  number  of  the  certificate  of  the  land  constitutini; 
the  abuttal  or  on  which  the  abuttal  stands  shall  be  mentioned,  and  abuttals 
shall  be  used  in  addition  to  and  not  in  substitution  for  dimensions,  unless 
the  Commissioner  shall  specially  authorise  the  land  or  any  boundary  of  tbe 
land  being  described  by  abuttaLs  only. 

49.  For  the  purpose  of  this  Act,  any  of  the  objects  hereinafter  men- 
tioned may  be  menlaoned  as  an  abuttal: — Any  building,  wall,  sectional 
diyision  of  party  wall,  fence,  public  or  private  street  or.  road,  lane  or 
passage,  land  dedicated  to  or  reserved  for  the  public,  Government  reserve, 
Crown  section,  allotment  or  portion,  land  described  in  any  certificate  of 
title,  and  any  bay  lake  river  creek  or  natural  or  artificial  water-course,  and 
mention  of  an  aouttal  in  any  certificate  of  title  shall  not  be  deemed  to  give 
title  to  the  abuttal  or  to  be  evidence  of  the  title  of  any  person  who  may  be 
referred  to  in  the  description  as  owner  or  occupant  of  the  land  upon  which 
any  abuttal  stands  or  of  any  land  constituting  an  abuttal. 

50.  Where  part  only  of  the  land  comprised  in  a  certificate  has  been 
dealt  with  by  a  registered  dealing,  but  the  memorandum  of  such  dealing 
endorsed  on  the  certificate  does  not  specify  such  part,  the  Registrar  shafl 
furnish  to  any  person  applying  for  the  same  on  payment  of  the  fee  payable 
in  that  behalf  a  skeleton  diagram  of  the  land  originally  comprised  in  the 
certificate  showing  by  metes  and  bounds  and  a  distinguishing  colour  the 
position  and  dimensions  of  the  part  included  in  such  dealing  and  bqjA 
diagram  shall  either  be  endorsed  on  or  be  annexed  to  such  certificate,  and 
the  same  shall  be  stamped  with  the  seal  of  the  Office  of  Titles.  Provided 
always  that  if  there  be  difierent  registered  dealings  afEecting  different  parti 
of  the  land  comprised  in  the  certificate,  and  a  plan  be  required  showing 
such  different  parts,  a  separate  fee  shall  be  paid  in  respect  of  each  such  part 
Provided  also  that  where  different  parcels  of  lana  not  contiguous  are 
included  in  the  certificate,  the  skeleton  diagram  hereinbefore  mentioned 
need  on]y  be  of  the  parcel  or  parcels  which  includes  or  include  the  part  or 
parts  so  dealt  with.    {Kirkham  v.  Carpenter^  111 ;  Stevens  v.  WiUiame^  186.) 

5L  If  ft  transfer  purports  to  transfer  the  whole  of  the  land  mentioned 
in  any  grant  or  certificate  of  title,  the  Begistrar  may,  except  when  a  tenancy 
in  common  is  thereby  created  or  cancelled,  instead  of  cancelling  such  grant 
or  certificate  as  provided  in  section  sixty-two  of  the  Act,  enter  in  the 
Register  Book  and  on  the  duplicate  grant  or  certificate  a  memorandum  of 
such  transfer  and  deliver  the  duplicate  to  the  transferee,  and  every  grant  or 
certificate  with  such  memorandum  shall  be  as  effectual  for  the  purpose  of 
evidencing  title  and  for  all  other  purposes  of  the  Act  as  if  the  old  certificate 
had  been  cancelled  and  a  new  certificate  had  been  issued  to  the  transferee  in 
his  own  name,  and  such  process  in  lieu  of  cancellation  may  be  repeated  upon 
everj  transfer  of  the  whole  of  the  land ;  but  when  in  the  opmion  of  the 
Registrar  any  grant  certificate  or  duplicate  cannot  for  want  of  space  or  other 
cause  conveniently  bear  any  further  endorsement,  he  may  require  cancella- 
tion and  the  issue  of  a  new  certificate  as  heretofore.     (N.  73-2 ;  T.  86-12.) 

52.  Notwithstanding  sections  forty  and  forty-one  of  the  Act,  it  shall 
not  be  necessary  for  the  Registrar  to  sign  any  memorial  entered  in  the 
Register  Book  or  any  certificate  endorsed  by  him  on  any  rep;istered  instru- 
ment which  is  to  be  retained  in  the  Office  of  Titles,  but  in  lieu  of  sudi 
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rignatare  the  seal  of  the  Office  of  Titles  shall  be  attached  to  eyery  such 
memorial  and  certificate  together  with  the  initials  of  the  officer  attaching 
the  same,  and  such  certificate  and  memorial  shall  be  received  in  all  courts  as 
coDclnsiTe  evidence  that  such  instrument  has  been  duly  registered,  and  all 
persons  and  judges  acting  judicially  shall  take  judicial  notice  of  such  seal 
and  initials  and  shall  presume  that  such  seal  wasproperlj  affixed  and  that 
such  initials  were  properly  attached.  (Sharpe  v.  Hadley,  3  ;  Ashley  v.  Oook^ 
137.    Z.  9 ;  Q.  61-8  ;  S.  21 ;  T.  62-91.) 

63.  The  Begistrar  may  without  the  direction  of   the  Commissioner  Regirtnur 
correct  atiy  patent  error  appearing  on  the  face  of  any  instrument  lodged  ^pa^t 
for  registration  without  such  instrument  bemg  withdrawn  from  the  office.  JJJJiJ^tg 
Provided  always  that  such  correction  be  made  in  compliance  with  sub- section  without 
(ii.)  of  section  one  hundred  and  twenty-nine  of  the  Act,  and  such  correction  ^^^^ 
shall  have  the  same  validity  and  effect  as  if  made  under  the  direction  of  the  iioner 
Commissioner  under  the  said  section. 

54.  If  at  the  time  when  any  mortgage  conveyance  or  transfer  on  sale  Commis- 
of  any  real  property  or  any  application  or  consent  under  the  "  Transfer  of  bSJSw  of 
Land  Statute,    which  is  liable  to  duty  under  "  The  Stamp  Duties   Act,  ^JJ|^™*y 
1879,"  is  left  at  the  Titles  Office  there  is  affixed  thereto  an  adhesive  stamp  stamps  on 
uncancelled  or  only  partially  cancelled  it  shall  be  competent  for  any  officer  2J™J^J*ia 
authorised  by  the  Commissioner  of  Titles  or  Begistrar  of  Titles  to  cancel  property 
such  stamp  as  if  he  were  the  person  by  whom  it  was  affixed,  and  upon  his  so 

doing  such  mortgage  conveyance  transfer  application  or  consent  shall  be 
deemed  to  be  duly  stamped  and  as  valid  in  all  respects  as  if  the  stamp  had 
been  duly  cancelled  by  the  person  by  whom  it  was  affixed.  Provided  that 
such  conveyance  or  transfer  of  sale  shall  be  so  cancelled  subject  to  the 
provisions  as  to  penalties  and  within  the  time  limited  by  section  sixty-one 
of  "The  Stamp  Duties  Act,  1879,"  but  if  the  amount  or  consideration 
thereof  be  above  fifty  pounds  then  such  mortgage  conveyance  or  transfer  of 
sale  shall  be  deemed  to  be  an  unstamped  instrument  within  the  meaning  of 
Bection  thirty-six  of  the  said  last  mentioned  Act. 

55.  [E«pealed  by  Sec.  4,  of  1887  Act.] 

56.  On  proof  to  the  Commissioner  that  any  judgment  of  which  a  copy  Satufaotion 
writ  of  execution  has  been  entered  under  section  one  hundred  and  six  of  the  ^j°be™^* 
Act  has  been  satisfied  before  the  period  for  which  such  entry  is  operative  J^'®'®^*. 
hag  elapsed,  the  Commissioner  may  write  the  word  "Satisfied"  with  his  exp^tionof 
aignature  and  the  date  of  the  signing  upon  or  below  the  entry  of  copy  writ  ^™JJ^*" 
in  the  Begister  Book,  and  thereupon  such  writ  shall  cease  to  affect  the  land  en^  of 

as  to  which  the  entry  was  made.  ^^^  ^^* 

57.  [Repealed  by  Sec.  57,  of  1887  Act.] 

58.  Section  one  hundred  and  seventeen  of  the  Act  shall  be  read  as  ^<ige  to 
though  the  words  **  or  such  further  period  as  shall  be  specified  in  any  order  tol^wtT*' 
made  under  this  section  "  were  inserted  in  the  section  immediately  after  the  JJJ^^ 
words   "  but  if  before  the  expiration    of  the  period  of  fourteen  days "  oaTeat 
which  occur  in  the  said  section.     {Be  R.  C,  PaUner,  71.) 

59.  To  determine  doubts  which  have  arisen  as  to  the  operation  of  lis  LUpeiuUm 
pendens  on  land  under  the  Act,  it  is  hereby  declared  that  no  lis  pendens  or  d^iinj^^* 
registration  of  lis  pendens  shall  affect  or  be  deemed  to  have  affected  the  ^^^^ 
right  of  any  person  to  obtain  the  registration  of  any  dealing  under  the  Act,  lot ' 

or  shall  deprive  or  be  deemed  to  have  deprived  any  person  dealing  under 
the  Act  ot  the  benefit  of  section  fifty  or  of  any  other  section  of  the  Act. 
(8.  260.) 


Digitized  by  VjOOQIC 


386  VICTOEIAN    LAND    TfiANSFEE    ACT— No.  7. 

In  oMe  of  60.  Every  draft  certificate  of  title  from  which  an  original  certificate  is 

dMtr'^ed     drawn  shall  be  completed  so  as  to  accord  in  all  particulars  with  the  certificate 
^'"^^mi^^be  *°^  ^^^^^  ^  preserved  in  the  office  until  the  cancellation  of  the  certificate; 
^Xtitatod   and  at  the  time  at  which  the  certificate  is  registered  a  corresponding  number 
poM*of^"^  to  that  upon  the  certificate  shall  be  put  upon  the  dnrft,  and  the  draft  shall 
dealing  and  be  signed  bj  the  person  signing  the  certificate ;  and  in  the  event  of  anj 
2iSJ°^"     original  grant  or  certificate  being  lost  or  destroyed  or  so  obliterated  as  to 
become  illegible,  the  Commissioner  may  cause  another  certificate  to  be 
prepared  from  the  draft  and  to  be  endorsed  with  all  such  entries  as  were 
upon  the  original  so  far  as  the  same  can  be  ascertained  from  the  records  of 
the  office  and  inspection  of  the  duplicate,  and  shall  make  and  sim  a  memo- 
randum upon  sucn  document  stating  that  the  same  is  a  substituted  certificate 
to  be  used  in  place  of  the  original,  and  what  has  become  of  the  origin^  so 
far  as  known  or  supposed,  and  from  the  date  of  such  copy  being  so  signed 
the  same  may  be  bound  up  in  the  Eegister  Book  and  usea  in  place  of  tbe 
original  for  the  purpose  of  dealings  and  transmissions.    If  the  draft  cannot 
be  found,  the  Commissioner  shafi  be  at  liberty  to  prepare  the  substituted 
certificate  from  the  duplicate  or  such  other  evidence  as  shall  be  available  as 
to  the  contents  of  the  original.     {Marrissey  v.  ClemenU^  115 ;  re  Strong, 
218a.      N.  98,  47,  75 ;  Z.  116 ;  Q.  77-31,  61-117 ;  S.  19,  79;  T.  62-8, 100, 
86-19.) 

6L  [Eepealed  by  Sec.  6,  of  1887  Act.] 
62.  [Eepealed  by  Sec.  7,  of  1887  Act.] 
Lists  of  car-         63.  Lists  of  Certificates  of  title  called  in  for  cancellation  or  rectification 
^*2dhi for  and  not  brought  in  shall  be  exhibited  in  the  Office  of  Titles,  and  shall  he 
caiweUation  advertised  in  the  Oovernment  Gazette  and  in  such  nevrspapers  and  at  such 
bited  ^    '    time  or  times  as  the  Eegistrar  shall  think  fit. 

Asmpee  of  64.  Sections  one  hundred  and  seven  and  one  hundred  and  eighteen  of 

OTtiUed  to  *^®  -^^^  ^®  hereby  repealed  except  as  to  anything  done  thereunder  prior  to 
be  regis.  the  comiug  iuto  operation  of  this  amending  Act ;  and  as  to  estates  already 
kn^o"  ^  or  hereafter  to  be  sequestrated  upon  the  insolvency  of  the  proprietor  of  anj 
7*"t^™**'^  land  lease  mortgage  or  charge,  or  upon  any  insolvent  before  obtaining  hw 
proprietor  certificate  of  discharge  becoming  proprietor  of  any  land  lease  mortgage  or 
order^"  charge,  his  assignee  or  trustee  shall  be  entitled  to  be  registered  as  proprietor 
sequestra-  in  rospoct  of  the  Same ;  and  the  Eegistrar,  upon  the  receipt  of  an  office  copj 
of  the  appointment  of  such  assignee  or  trustee  accompanied  by  an  application 
in  writing  under  his  hand  to  be  so  registered  in  respect  of  any  land  lease 
mortgage  or  charge  of  such  insolvent  therein  described  or  of  any  estate  or 
interest  to  which  he  was  before  the  sequestration  of  his  estate  or  after 
sequestration  and  before  obtaining  his  certificate  of  discharge  became  entitled 
or  able  to  transfer  or  dispose  of  under  any  power  of  appointment  or  dispoBi* 
tion  which  he  might  legally  execute  for  his  own  benent,  shall  enter  in  the 
Register  Book  upon  the  folium  constituted  by  the  grant  or  certificate  of  title 
of  such  land  or  on  the  lease  mortgage  or  charge  a  memorandum  notifjiog 
the  appointment  of  such  assignee  or  trustee ;  and  upon  such  entry  being 
made  such  assignee  or  trustee  shall  become  the  transferee  and  be  deemed  to 
be  the  proprietor  of  such  land  lease  mortgage  or  charge  estate  or  interest, 
and  shall  hold  the  same  subject  to  the  equities  upon  and  subject  to  which 
the  insolvent  held  the  same,  but  for  the  purpose  of  any  dealing  therewith 
under  the  provisions  of  the  Act  such  assignee  or  trustee  shall  be  deemed  to 
be  the  absolute  proprietor  thereof.  {Kideham  v.  The  Queen^  47.  Q.  61-86; 
T.  62-76.) 


tion 
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65.  Fntil  sacli  application  shall  be  made  as  aforesaid  and  subject  to  Until  assig. 
the  operation  of  any  caveat  which  may  be  lodged  by  such  assignee  dealings  Jj^^SJ^i. 
by  an  insolvent  proprietor  with  land  under  the  operation  of  the  Act  may  be  Tenoy  of 
registered,  and  thereupon  shall  not  be  affected  by  the  order  of  sequestration  Sot?o5ffit 
either  at  law  or  in  equity.  dealings 

66.  [Repealed  by  Sec.  8,  of  1887  Act.] 

67.  Where  any  limitation  which  would  heretofore  have  limited  to  any  TenanoiMin 
person  an  estate  tail  whether  legal  or  equitable  in  any  land  is  made  after  the  ^f^^"" 
passing  of  this  Act,  such  limitation  shall  be  deemed  to  give  to  such  person  "^p^^ 

an  estate  in  fee-simple  (legal  or  equitable  as  the  case  may  be)  in  such  land 
(T.  85-6,  86-7,  8.) 

68.  Where  under  any  will  or  settlement  executed  before  the  passing  where  sno- 
of  this  Act  an  estate  for  life  in  any  land  is  given  to  any  person,  followed  by  JJJjjJJ  J^« 
an  estate  for  life  in  remainder  to  any  child  of  such  person  and  ultimately  giren  to 
or  immediately  by  an  estate  tail  in  remainder  to  any  grandchild  of  such  ^Mid^tfth^ 
person,  if  at  the  time  when  such  child  attains  the  age  of  twenty-one  ®****?^5*."  ^ 
years,  such  person   and  the  child  of  such  person  may  together  bar  thopSSntand' 
entail  and  dispose  of  the  estate  as  fully  and  effectually  as  if  the  estate  given  J^^^^ 
to  the  child  had  been  instead  of  an  estate  for  life  an  estate  tail  similar  to  the  entau  as  if 
estate  tail  given  to  the  grandchild  ;  and  this  provision  shall  extend  to  ufiwwe^ 
equitable  as  well  as  to  legal  estates.    (T.  86-6.)  given  to  the 

ohild 

69.  Subject  to  the  provisions  of  the  two  last  preceding  sections  an  estate  Tenant  in 
tail  under  the  Act  shall  have  the  same  incidents  as  a  similar  estate  under  JhSlSt*' 
the  general  law  and  the  proprietor  of  such  an  estate  shall  have  the  same  entitled  to 
power  to  bar  the  estate  tail  and  create  an  estate  in  fee-simple  absolute  as  theosute 
against  all  persons  whose  estates  are  to  take  effect  after  the  determination  jj®^*°' 
or  in  defeasance  of  the  estate  tail  as  is  possessed  by  the  owner  of  a  corres-  tenant  in 
ponding  estate  tail  in  land  not  under  the  Act  by  virtue  of  Part  VII.  of  "  The  J^^^^i 
Real  Property  Statute  1864  "  ;  but  no  acknowledgment  as  therein  provided  Uw 
shall  be  necessary  for  dealing  with  an  estate  tail  under  the  Act. 

70.  A  transfer  or  mortgage  in  the  ordinary  form  by  a  tenant  in  tail  T^If^ 
under  the  Act  having  power  to  create  an  estate  in  fee-simple  shall  create  taUjsxaj^be 
such  estate  in  favour  of  a  transferee  mortgagee  or  transteree  under  the  J^^IJ^ 
power  of  sale  in  the  mortgage  and  a  transferee  from  a  tenant  in  tail  or  esute  which 
under  a  mortgage  from  a  tenant  in  tail  or  a  mortgagee  after  foreclosure  J^f^*  "* 
fihall  be  entitled  to  be  registered  and  receive  a  certificate  for  the  larger  confer 
estate  which  the  tenant  in  toil  is  empowered  to  confer,  but  a  mortgage  under 

the  Act  if  discharged  shall  not  bar  the  entail. 

71.  The  following  persons  in  addition  to  those  mentioned  in  section  Sly  Sltol?** 
one  hundred  and  fifteen  of  the  Act  shall  be  competent  attesting  witnesses  inttnunent* 
to  the  execution  of  instruments  and  powers  of  attorney  under  the  Act  "8?^*^ 
within  the  limits  of  Victoria  : — Any  barrister  or  clerk  to  a  solicitor  of  the  mentioned 
Supreme  Court  registrar  of  county  court  clerk  of  petty  sessions  town  clerk  u6^*Se 
shire  secretary  postmaster  postmistress  head  teacher  of  State  school  bank  -^°* 
manager  secretary  of  building  society  or  minister  of  religion  authorised  to 
celebrate  marriages  within  Victoria.     {Mitdgway  v.  Davy  and  Buick,  1) 

72.  Upon  any  summons  or  proceeding  under  section  one  hundred  and  ^^^J^ 
thirty  five  of  the  Act,  the  Court  may,  notwithstanding  anything  in  the  said  and  pro. 
section  to  the  contrary,  make  such  order  as  to  the  costs  and  expenses  of  and  ^^^Su 
attendant  upon  such  summons  or  proceeding  as  it  shall  deem  just,  and  all  tion  iss  of 
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costs  and  expenpcs  to  be  paid  b j  tbe  Eegistrar  under  such  order  sliall  be  paid 
out  of  the  Assurance  Fund.  (Sharpe  v.  Hadley,  3  ;  St.  Qeorge  v.  Burnett, 
175;  Bo9t  T  Victoria  Permanent  Building  Society ^  180;  Be  John  Eaton, 
194.     See  note  to  Sec,  135,  1886  Act.) 

73.  On  any  sale  of  land  under  tbe  operation  of  tbe  Act  by  pabHe 
auction  or  priyate  contract,  the  conditions  set  out  in  the  table  marked  A  in 
the  Fifth  Schedule  hereto  may  be  adopted  by  inserting  the  words  ^  The 
conditions  in  table  A  of  the  '  Transfer  of  Land  Statute '  shall  apply  to  tiiii 
contract,"  and  when  so  adopted  the  said  conditions  shall  be  conatraed  si 
part  of  the  contract  subject  to  any  express  modification  or  exclusion  of  any 
of  them  which  may  be  contained  in  the  contract. 

74.  In  addition  to  the  pemons  mentioned  in  section  one  hundred  asd 
seventeen  of  the  Act  any  person  claiming  under  any  transfer  or  other 
instrument  signed  by  the  proprietor  the  registration  of  which  is  obstraeted 
by  a  caveat  may  apply  to  have  such  caveat  removed  and  the  same  may  k 
removed  in  the  manner  by  such  section  provided,  and  the  said  section  shall 
be  read  as  though  the  words  '*  or  any  person  claiming  under  any  transfer  or 
other  instrument  signed  by  the  proprietor "  were  inserted  in  the  sectioQ 
immediately  after  the  words  "  such  applicant  or  proprietor  "  whicli  occur  in 
the  said  section.     (Z.  14.4. ;  Q.  77-38  ;  S.  191-6.) 

75.  Section  one  hundred  and  forty  of  the  Act  is  hereby  repealed,  and 
from  the  coming  into  operation  of  this  amending  Act  it  shall  be  lawful  for 
the  Eegibtrar  to  demand  the  fees  specified  in  the  Sixth  Schedule  hereto  or 
such  other  fees  as  shall  hereafter  irom  time  to  time  be  appointed  bj  tiie 
Governor  in  Council  in  lieu  thereof  or  in  addition  thereto.  (JEx  fvie 
Pennington,  64 ;  re  Chat,  Williameon,  65  ;  re  Turner,  66 ;  re  HiJ^tm  a 
parte  Dibbs,  67 ;  re  Davis  Jones,  68 ;  ex  parte  Vincent,  210.  Z.  46-, 
S.  22  ;  T.  62-108,  67-1.) 


PIEST  SCHEDULE. 
Application  to  Amend  Certificate, 

ViCTOELA.. 

ieoi.7  AS  To  the  Eegistrar  of  Titles. — 1.  I,  ,  hereby  apply  to  have  tbe 

certificate  of  title  No.  amended  in  the  following  particulars  : — [^ait 

the  nature  of  proposed  amendment,  and,  in  a  case  in  which  the  description  im  the 
certificate  is  erroneous  or  imperfect  on  the  face  of  it,  add  the  words  on  the 
ground  that  the  certificate  \&  erroneous  or  imperfect  on  the  face  of  it.] 

2.  That  the  land  which  would  be  described  b^  the  certificate  wfaen 
amended  in  accordance  with  this  application  is  now  in  my  occupation,  snd 
has  been  actually  and  lonaflde  occupied  by  me  or  persons  holding  under  oe 
since — 

3.  That  the  nature  of  such  occupation  was  as  follows ; — [^State  generally 
how  and  hg  whom  the  land  has  been  occupied,  as,  for  instance,  by  myself  as  s 
farm  and  dwelling ;  by  my  tenants,  A.B.  and  CD.,  as  shops ;  or  partly  bj 
me  as  a  dwelling,  and  partly  by  my  tenant,  A.ii.,  as  a  shop.]. 

4.  That  the  names  and  addresses  so  far  as  known  to  me  of  the  occu- 
pants of  all  lands  contiguous  to  the  land  so  occupied  by  me  are  si 
follows : — 

5.  That  the  names  and  addresses  so  far  as  known  to  me  of  the  owntf s 
of  all  lands  contiguous  to  the  land  so  occupied  by  me  are  as  f  oUowa ; — 
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6.  That  ta  the  best  of  my  knowledge  and  belief  the  reasons  why  the 
description  of  the  land  in  the  said  certificate  does  not  accord  with  the 
description  of  the  land  so  occupied  by  me  are  the  following: — [Set  out 
reasons.'} 

Dated  the  day  of  188      .    Made  and  subscribed  at 

in  the  presence  of. 

Application  to  Mectify  Register. 

To  the  Registrar  of  Titles. — 1.  I,  ,  the  registered  proprietor  of  Seog.  8  &  9 

the  land  which  is  described  as  follows  in  the  certificate  of  title  No. 
[set  out  full  particulars  as  in  certificate"] — hereby  apply  to  have  the  Segister 
of  Titles  rectified  in  the  following  particulars : — [State  the  nature  of  the 
proposed  rectification,  and  mention  the  number  ofeoery  certificate  and  the  name 
of  every  registered  proprietor  whose  certificate  of  title  ivouldhe  affected  hy  the 
proposed  rectification.] 

2.  That  to  the  best  of  my  knowledge  and  belief  the  discrepancy  between 
the  description  in  my  certificate  of  title  and  that  in  the  other  certificates 
above-mentioned  is  due  to  error  in  survey  or  misdescription,  and  has  arisen 
[  CHve  the  supposed  cause  of  discrepancy,  or  state  that  the  applicant  is  unable 
to  assign  any  specific  cause  for  the  discrepancy.] 

3.  That  the  title  to  the  land  afiected  by  the  proposed  rectification  has 
never  been  in  contest  between  me  or  as  I  believe  any  one  from  whom  I  claim 
and  any  other  person  in  any  proceeding  under  the  "Transfer  of  Land 
Statute,"  or  in  any  court  of  law  or  equity. 

4.  That  the  land  as  described  in  my  certificate  has  been  actually  and 
bona  fide  occupied  by  me  and  persons  holding  under  me  since — 

5.  That  the  nature  of  such  occupation  was  as  follows: — [State  generally 
how  and  by  whom  the  land  has  been  occupied  as,  for  instance,  by  myself  as  a 
farm  and  dwelling ;  by  my  tenants,  A.B.  and  CD.,  as  shops ;  or  partly  by 
me  as  a  dwelling,  and  partly  by  my  tenant,  A.B.,  as  a  shop.] 

Dated  the  day  of  188    .      Made  and  subscribed  at 


in  the  presence  o: 


*/ 


SECOND  SCHEDULE. 
Sub-Lease. 

ViCTOBIA. 

A.B.  [insert  addition]  (hereinafter  called  the  sub-lessor)  and  who  is  Seo.  u 
registered  as  the  proprietor  of  a  lease  numbered  of  the  land  herein- 

after described,  su^ect  to  the  encumbrances  notified  hereunder,  herebv 
sub-leases  to  CD.  [insert  addition]  (hereinafter  called  the  sub-lessee)  all 
that  piece  of  land  being  [if  the  sub-lease  is  of  all  the  land  in  the  lease,  copy 
here  the  description  of  the  land  given  in  the  lease  ;  but  if  only  a  part,  set  forth 
the  boundaries  by  measurements  in  links  or  feet  and  by  abuttals,  making  the 
description  coincide,  so  far  as  practicable,  with  that  in  the  lease,  and  refer  to  a 
map}  being  [insert,  if  applicable,  part  of]  the  land  comprised  in  the  said 
lease,  to  be  held  by  the  sub-lessee  for  the  term  of  [insert  term  of  iub-lease], 
at  the  clear  yearly  rent  of  payable  [insert  terms  of  payment],  subject 

to  the  covenants  and  powers  implied  under  the  **  Transfer  of  Land  Statute  " 
(unless  hereby  negatived  or  modified)  and  also  to  the  covenants  and  condi- 
tions hereinafter  contained  [here  set  forth  any  special  covenants  and  conditions]. 
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The  following  covenants  bj  tlie  sub-lessee  are  to  be  construed  according  to 
the  seventy-eighth  section  of  the  "Transfer  of  Land  Statute:" — [Insert  hers 
such  of  the  covenants  given  in  the  Eleventh  Schedule  to  the  "  Transfer  of  Land 
Statute  '*  as  may  he  agreed  upon,  substituting  "  sub-lessee  "  far  "  lessee  "  and 
"  sub-lessor  "  for  "  lessor,''  and  using  the  short  forms  given  in  column  one  of 
that  Schedule.]      Dated  the  day  of  one  thousand  eight 

hundred  and  Signed  by  the  said  sub-lessor  in  the  presence  of 

Signed  by  the  said  sub-lessee  in  the  presence  of 

[^Encumbrances  referred  to,"] 


THIRD  SCHEDULE. 

Application  for  Search  Certificate, 

ViCTOBiA  Office  of  Titles. 

Sec.  28  I  hereby  request  to  be  informed  whether  there  is  any  and  if  any  what 

obstacle  to  a  dealing  by  A.B. — [give  name  of  proprietor  and  number  qfeertifi' 

cate] — with  the  land  comprised  in  certificate  No. 

[Signature  of  applicant.] 

Search  Certificate,  1885,  No. 

The  last  registered  dealing  or  encumbrance  affecting  the  title  of  tlie 
proprietor  to  the  land  comprised  in  the  above  certificate  of  title  is  noted 
upon  the  certificate  as  follows  : — [Befer  to  the  last  entry  upon  the  eertificete 
in  such  a  way  as  distinctly  to  identify,  or  if  the  title  be  clear  state  that  tha^  it 
no  deaUna  or  encumbrance  mentioned  upon  the  certificate,']  At  the  time  of 
issuing  this  certificate  there  is  nothing  to  prevent  the  registration  oft 
dealing  by  the  registered  proprietor  except — [If  the  title  be  clear  and  there  h 
nothing  to  prevent  dealing,  strike  out  the  word  "  except."]  [If  there  he  Mf 
caveat,  dealing  lodged  for  registration,  application  by  Official  Assignee,  notice 
of  fi.  fa.  or  other  obstacle  to  dealing  not  noted  on  the  certificate  of  title,  refer 
to  such  obstacle  in  such  a  way  as  to  give  the  applicant  notice  of  it  and  to  enable 
him  to  ascertain  particulars  by  inspection,]  The  information  above  &;ive& 
refers  only  to  the  present  state  of  the  register  and  the  present  right  to 
register  a  dealing  with  the  interest  of  the  proprietor  appearing  on  the 
register.  The  seal  of  the  Office  of  Titles  was  affixed  to  this  search  certificate 
at  the  hour  of  o'clock  on  the  day  of  188  . 


FOUETH  SCHEDULE. 

ViCTOEiA  Office  of  Titles. 

Application  for  Stay  of  Registration  as  to  Title  oj  A.B.  to  Land  comprised  in 
Certificate  No,  as  to  which  Search  Certificate  1885,  No.  ,  has  been 
appliedfor, 

^^'  '^  I,  CD.,  of  now  dealing  bona  fide  for  value  with  the  above- 

named  A.B.  as  to  land  comprised  in  the  above  certificate,  in  order  to  protect 
such  dealing,  hereby  apply  for  a  stay  of  registration  of  any  instrument 
affecting  the  land  proposed  to  be  dealt  with  for  forty-eight  hours  from  the 
time  named  in  the  search  certificate.  The  particulars  of  the  proposed 
dealing  are  as  follows : — ^The  transaction  is — [State  whether  sale  mortage 
exchange  lease  or  other  dealing  for  value,]  The  consideration  is — [State  tie 
price  to  be  paid  or  amount  to  be  lent,  rent  to  be  paid,  or  other  eonsidemtkm,] 
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The  land  to  be  comprised  in  the  dealing  is  all  the  land  comprised  in  the 
above  certificate — [If  not  all,  strike  out  the  toorda  following  "  ia"  and  describe 
the  land  in  such  a  manner  as  distinctly  to  identify  tY.] 

[Signature  of  the  applicant  or  his  solicitor.! 

I  consent  to  the  above  application  for  stay  of  registration,  and  certify 
that  the  proposed  dealing  is  as  above  stated. 

[Signature  of  proprietor  or  of  his  authorised  agent] 

Order  for  Stay  of  BegistratUm . 

I  hereby  direct  that  for  forty-eight  hours  from  o'clock  on  the 

day  of  188      nothing  is  to  be  entered  on  the  register  aa 

to  the  land  above  described  except  an  instrument  giving  effect  to  the  above 
dealing,  which  if  lodged  for  registration  within  that  time  is  tp  have  prioritv 
over  all  other  instruments  which  may  be  lodged  for  registration  during  such 
forty-eight  hours.  Eegistrar  of  Titles. 


FIFTH  SCHEDULE. 

Tablx  a. 

General  Conditions  of  Sale 

1.  The  purchaser  shall  complete  his  purchase  upon  the  day  that  the  800.66 
last  of  the  acceptances  or  notes  for  purchase  money  oecome  due ;  but  he 
shall  be  entitled  to  the  possession  of  the  lot  or  lots  purchased  by  him,  or  to 

the  receipt  of  the  rents  and  profits  thereof,  upon  his  acceptance  of  the  title 
to  such  lot  or  lots ;  and  if,  from  any  cause  whatsoever,  his  purchase  shall  not 
be  completed  at  the  time  above  specified,  the  purchaser  shall  pay  interest  on 
such  of  his  acceptances  or  notes  as  shall  become  overdue  at  the  rate  of  eight 
pounds  per  cent  per  annum  to  the  time  of  completion,  without  prejumce 
nowever  to  the  vendor's  right  imder  the  sixth  condition. 

2.  All  roads  or  ways  adjoining  or  leading  to  or  from  the  land  sold  or 
shown  on  the  existing  certificate  of  title  to  the  property  the  areas  of  which 
roads  are  not  includ^  in  such  certificate  shall  be  deemed  by  the  purchaser 
either  to  be  appurtenant  to  such  land  or  to  have  become  public  roads. 

3.  The  certificate  of  title  to  the  property  sold  shall  be  produced,  and  a 
copy  thereof  may  be  made  by  the  purchaser  or  his  solicitor  on  application  in 
that  behalf  to  the  vendor  or  his  solicitor,  and  the  purchaser  shall  within 
fourteen  days  after  the  day  of  sale  deliver  to  the  vendor  or  his  solicitor  a 
statement  in  writing  of  all  objections  or  requisitions  (if  any)  to  or  on  the 
title,  or  concerning  any  matter  appearing  on  the  particulars  or  conditions, 
and  in  this  respect  time  shall  be  of  the  essence  of  the  contract.  All  objections 
or  requisitions  not  included  in  such  statements  to  be  delivered  within  the 
time  aforesaid  shall  be  deemed  absolutely  waived  by  the  purchaser,  and  in 
default  of  such  objections  (if  none)  and  subject  only  to  such  (if  any)  so 
delivered,  the  purchaser  shall  be  considered  as  having  accepted  the  title,  and 
it  shall  be  lawful  for  the  auctioneer  to  pay  over  and  deliver  to  the  said 
Tender  all  sums  of  money  paid  and  acceptances  or  notes  given  by  the  said 
purchaser  on  account  01  the  purchase  money  without  being  liable  to  any 
action  or  other  proceeding  for  recovery  of  the  same. 

4.  In  case  the  purchaser  shall  within  the  time  aforesaid  make  any 
objection  to  or  requisition  on  the  title  or  otherwise  which  the  vendor  shall 
"be  unable  or  unwilling  to  remove  or  comply  with,  and  sndi  objection  or 
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requiBition  shall  be  insisted  on,  it  shall  be  lawful  for  the  yendor  or  liis 
solicitor  (whether  he  shall  have  attempted  to  remoTO  such  objection  or  to 
comply-  with  such  requisition  or  not,  and  notwithstanding  any  negotiation  or 
litigation  in  respect  of  the  same)  at  any  time,  by  notice  in  writing,  to  innol 
the  sale,  and  within  one  week  after  giving  such  notice  to  repay  to  the 
purchaser  the  amount  of  his  purchase  money  or  so  much  thereof  as  shall 
have  been  paid  in  full  satisfaction  of  all  claims  and  demands  whatsoever  bj 
the  purchaser,  and  also  to  return  all  unpaid  acceptances  giyen  by  the  purchaser, 
but  without  any  interest  costs  or  damages  of  any  description. 

6.  If  any  mistake  be  made  in  the  description  or  area  of  the  property,  or 
if  any  other  error  whatsoeyer  shall  appear  in  the  particulars  of  the  proper^, 
such  mistake  or  error  shall  not  annul  the  sale ;  but  a  compensation  or 
equivalent,  to  be  settled  by  two  referees  mutually  appointed  in  writing,  or 
their  umpire,  shall  be  riyen  or  taken  as  the  case  may  require.  The  party 
discoyering  such  mistake  or  error  to  give  notice  in  writing  thereof  to  tlie 
other  party  within  seven  days  after  such  discovery,  and  each  party  within 
seven  days  after  such  notice  shall  appoint  in  writing  a  reEeree,  and  if 
either  party  shall  refuse  to  appoint  a  referee  within  the  term  above  specified 
the  referee  of  the  other  party  alone  may  proceed  in  the  matter  and  makes 
final  decision.  If  two  referees  be  appointed  they  are  to  nominate  an  umpire 
in  writing  before  they  enter  upon  the  business,  and  the  decision  of  Bach 
referees  or  umpire  as  the  case  may  be  shall  be  final. 

6.  If  the  purchaser  shall  fail  to  comply  with  the  above  conditioni,  or 
shall  not  pay  the  whole  of  the  deposit,  or  shall  not  give  the  acceptances  or 
notes  provided  for  by  the  contract,  or  shall  not  duly  pay  the  same  or  anj  of 
them,  nis  deposit  money,  or  so  much  thereof  as  shaU  nave  been  paid,  shall  in 
actually  forfeited  to  the  vendor;  who  shall  be  at  liberty  without  notice  10 
rescind  the  contract  and  to  re-sell  the  property  brought  by  the  porchasef^ 
public  auction  or  private  contract,  and  the  deficiency  (if  any)  in  priee 
occasioned  by  such  sale,  together  with  all  expenses  attending  the  same,  sbill 
immediately  be  made  good  by  the  defaulter  at  this  present  sale,  and  in  case 
of  non-payment  the  amount  of  such  deficiency  and  expenses  shall  be  record- 
able by  the  vendor  as  and  for  liquidated  damages,  and  it  shall  not  be  necesaarj 
previously  to  tender  a  transfer  to  the  purchaser,  or  the  vendor  may  deduct  and 
retain  such  deficiency  and  expenses  out  of  the  amount  of  any  of  the  before- 
mentioned  acceptances  or  notes  which  shall  then  have  been  paid,  re-paying 
unto  such  defaulter  within  seven  days  after  the  completion  of  the  sale  ^e 
residue  of  such  amount,  but  without  any  interest,  and  returning  witiiont 
any  unnecessary  delay  any  then  unpaid  acceptances  or  notes. 

7.  That  the  vendor  will  upon  due  payment  of  the  full  amount  of 
purchase  money  sign  a  transfer  of  the  property  to  the  purchaser,  saclt 
transfer  to  be  prepared  by  and  at  the  expense  of  the  purchaaer. 

8.  That  the  purchaser  shall  pay  or  bear  the  expense  of  all  stamp  date 
on  or  in  respect  of  the  acceptances  or  notes  provided  for  by  the  contra^ 
and  of  the  transfer  to  him. 

9.  The  yendor  shall  not  at  any  time  be  required  by  any  purchaser  or 
purchasers  at  the  present  sale  to  join  in  erecting  any  dividing  fence  upoD 
any  part  of  the  land  sold  or  offered  for  sale,  nor  shall  the  vendor  be  liwle 
at  any  time  to  contribute  towards  the  expense  of  erecting  any  such  dindiiig 
fence,  whether  the  land  now  offered  for  sale  be  sold  or  not ;  but  this  condition 
shall  not  prejudice  or  affect  the  rights  of  purchasers  as  to  dividing  fences  ai 
between  tnemselves  and  all  other  parties  except  the  vendor. 
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SIXTH  SCHEDULE. 

On  making  application  to  bring  land  under  the  operation  of 
the  Act,  exclusive  of  advertisements : — 

When  the  applicant  is  the  original  grantee  and  no  transac- 
tion affecting  the  land  has  been  registered    ... 

When  the  title  is  of  any  other  description  or  when  the 
application  is  to  be  registered  in  respect  of  an  estate 
or  freehold  on  a  transmission  and  the  value  does  not 
exceed  £150 

When  the  value  does  not  exceed  £300  ... 
„  ,1         •         „  »450 .,, 

„  „  „  £600... 

,,  „  „  £7oO,.. 

£1000 

And  for  every  additional  £1000  or  fractional  part  of  £1000 

up  to  £10,000    ... 
And  for  every  additional  £1000  or  fractional  part  of  £1000 

after  £10,000    ... 
Contribution  to  Assurance  Fund  upon  first  bringing  land 
under  this  Act : — 

In  the  pound  sterling 

On  an  application  for  a  certificate  of  title  where  the  title 

has  been  gained  by  (Continuous  possession,  whether  the 

land  is  under  the  Act  or  not,  the  same  fees  shall  be 

paid  as  upon  an  ordinary  application  to  bring  land 

under  the  Act. 
On  every  application  to  amend  proprietor's  certificate  of  title 
On  every  application  to  rectify  other  certificates,  for  each 

certificate  as  to  which  rectification  is  sought 

1  Eor  every  certificate  of  title    ... 

2  Eor  registering  a  transfer  or  a  lease  mortgage  or  charge  or 

transfer  thereof  or  a  dibcharge  of  a  mortgage  or  charge 
wholly  or  partially  or  a  satisfaction  of  an  annuity  or  a 
surrender  of  a  lease 

3  When  any  instrument  or  other  document  purports  to  deal 

with  or  affect  land  included  in  more  than  one  grant  or 
certificate,  for  each  memorial  or  entry  after  the  first  ... 

4  For  registering  proprietor  of  any  freehold  estate  or  interest 

on  a  transmission 
6  Eor  every  registration  abstract 

6  Eor  cancelling  registration  abstract 

7  Eor  every  caveat 

8  Eor  withdrawal  of  caveat 

9  For  entry  of  foreclosure 

10  For  every  search  for  first  title 

11  For  every  ten  or  fraction  of  ten  titles  after  the  first 

12  For  every  general  search 
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18  For  searching  and  issuing  search  certificate 

14  For  every  order  staying  registration 

15  For  every  map  deposited 

16  For  depositing  document  declaratory  of  trusts     ... 

17  For  registering  recovery  of  possession  by  legal  proceedings 

or  registering  the  lessor  as  surrenderee 

18  For  registering  vesting  of  lease  in  mortgagee  on  refusal 

of  assignees  to  accept  the  same 

19  For  entering  notice  of  marriage  or  death        .... 

20  For  entering  notice  of  writ  of  fi,  fa,  or  any  order  of  the 

Supreme  Court  or  of  the  Commissioner 

21  For  entering  satisfaction  of  any  such  writ  (for  each  entry) 

22  For  taking  an  acknowledgment  by  a  married  woman 

23  For  order  dispensing  with  production  of  any  duplicate  grant 

certificate  or  instrument  ...  ...  ..  ...     0  10    0 

24  For  returning  documents  of  title  deposited  in  support  of 

application  on  withdrawal  of  application  or  rejection 

of  title  ...  ...  ...  ...  ...0     10 

25  For  order  for  and  inspection  of  any  documents  permanently 

retained  ...  ...  ...  ...  ...     0    2    0 

26  For  copy  of  or  extract  from  any  document  deposited  in 

support  of  an  application  to  bring  land  under  the 
Act  and  retained  or  from  any  caveat,  at  per  folio  of 
seventy-two  words 

27  For  every  certified  copy,  first  folio  of  seventy-two  words  ... 

28  For  every  folio  or  part  of  a  folio  after  the  first  ... 

29  For  every  map  thereon 

30  For  taking  affidavit  or  statutory  declaration 

31  For  commission  to  a  perpetual  commissioner  to  take  acknow- 

ledgments 

32  For  a  special  commission 

33  For  every  summons  ... 

34  For  examination  thereunder    ... 

35  For  statement  of  grounds  under  section  135 

36  For  entry  of  an  executor  or  administrator  or  the  curator  or 

the  assignee  of  an  insolvent  as  a  transferee  or  proprietor 

37  For  each  memorial  thereof  or  entry  after  the  first 

38  For  entry  of  husband  as  joint  proprietor 

39  For  each  memorial  thereof  or  entry  after  the  first 

40  For  entry  of  survivors  or  other  persons  as  proprietors  in 

cases  of  joint  proprietorship 

41  For  each  memorial  thereof  or  entry  after  the  first 

42  For  recording  removal   of  any  encumbrance  not  herein- 

before specified... 

43  For  registering  a  triplicate  instrument  of  lease  or  mortgage 
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44  Fop  searching  record  book  of  deeds  produced  (per  hour)  ... 

45  For  furnishiDg  diagrams,  fee  to  be  fixed  by  Eegistrar 

46  For  registering  a  transfer  to  persons  being  trustees  of  any 

society  registered  under  any  Act  relating  to  Friendly 
Societies 

47  For  certificate  of  title  thereon 

48  For  registering  a  transfer  by  such  persons 

49  For  certificate  of  title  thereon 
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LAND  TRANSFER  ACT,  1887— No.  8. 

BE  IT  ENACTED  by  the  Queen's  Most  Excellent  Majeslryr  by  and  with 
the  advice  and  consent  of  the  Legislative  Council  and  the  Legislative 
Assembly  of  Victoria  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same  as  follows  (that  is  to  say)  : — 

1.  This  Act  shall  be  deemed  to  be  part  of  the  "  Transfer  of  Land  citation  of 
Statute,"  and  to  be  included  in  the  citation  thereof  by  its  short  title. 

2,  Section  eleven  of  Act  DCCCLXXIL  shall  be  and  the  same  is  hereby  special 
repealed,  and  the  following  shall  henceforth  be  deemed  such  section  : — "  In  Ji>en®to*^  ^^ 
any  ease  in  which  the  granting  of  an  application  to  be  made  as  aforesaid,  or  othar  pro- 
of  an  application  to  bring  land  under  the  Act  would  affect  land  comprised  wherTappH- 
in  any  other  certificate,  or  cause  a  certificate  to  issue  which  would  be  incon-  ^^Jj^j^^ 
sistent  with  any  other  certificate  the  Commissioner  shall,  in  addition  to  any  described 
other  notices  which  he  may  require,  direct  notice  of  the  application  to  be  jj^^jwitei 
served  upon  all  persons  appearing  by  the  register  to  be  thne  owners  of  an 

estate  in  fee  simple  in  or  lessees  or  mortgagees  of  the  land  which  would  be 
affected  or  the  land  comprised  in  the  certificate  as  to  which  the  inconsistency 
would  arise,  accompanied  by  a  plan  showing  accurately  the  extent  to  which 
the  certificate  thereof  would  be  affected  if  the  application  were  granted, 
and  a  copy  of  such  plan  shall  until  such  application  has  been  finally  dealt 
with  be  kept  open  for  inspection  at  the  Office  of  Titles."  (Es  parto 
Bowatiy  11.) 

3,  Section  twenty-two  of  Act  DCCCLXXII.  shall  be  and  the  same  is  Persons 
hereby  repealed,  and  the  following  shall  henceforth  be  deemed  such  section : —  dJif^* 
"  On  any  application  to  bring  land  under  the  Act  on  a  title  claimed  by  posseedon 
possession  the  applicant  shall  post  on  the  land  the  subject  of  the  application  JS^ScS  of 
or  at  such  place  as  the  Commissioner  shall  direct  a  notice  in  the  form  in  the  JJ^lSS***^ 
First  Schedule  hereto,  either  accurately  describing  or  necessarrly  including  ^.^^ 
the  land  claimed  by  possession,  and  shall  keep  the  same  so  posted  for  not  schedule 
less  than  twenty-one  days  prior  to  the  granting  of  such  application,  and  the 
Commissioner  may  refuse  to  issue  the  certificate  until  it  has  been  proved  to 

his  satisfaction  thsft  the  requirements  of  this  section  have  been  complied 
with."    (Be  Hart  v.  P^yw,  84.) 

4.  Section  fifty-five  of  Act  DCCCLXXII.  shall  be  and  the  same  is  Defeotire 
hereby  repealed,  and  the  following  shall  henceforth  be  deemed  such  section : —  S-'d^^nt 
"Whenever  any  instrument  caveat  surrender  discharge  of  encumbrance  lodged  if  not 
writ  of  ^.  fa,  or  other  document  lodged  for  registration  or  in  relation  to  any  S^eSitSSi 
land  title  estate  or  interest  or  in  connection  with  any  application  or  dealing  ^^^'^^%. 
is  erroneous  or  defective,  the  Segistrar,  may  require  the  correction  and  n^jectca^ 
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re-execation  or  correction  only  (as  the  case  may  require)  of  such  document 
to  be  made  or  procured  bj  tbe  person  lodging  the  same,  and  if  after  notice 
in  writing  of  such  error  or  defect  sent  through  the  post  in  a  registered 
letter  marked  outside  '  Office  o£  Titles  *  addressed  to  such  person  he  shall 
fail  to  procure  the  same  to  be  amended  if  it  be  an  instrument  or  an  applica- 
tion to  bring  land  under  the  Act  or  to  amend  a  certificate  of  title  witnin  a 
period  of  thiee  months,  or  if  it  be  any  other  document  within  a  period  of 
twenty-one  days  from  the  date  of  notice,  the  Registrar  may  if  he  think  fit 
reject  such  dociunent  and  notify  such  rejection  to  the  person  lodging  the 
document,  and  thereupon  half  the  fees  paid  on  the  lodging  of  the  document 
shall  be  forfeited  and  dealt  with  as  a  penalty  under  section  one  hundred  and 
fort^-two  of  the  Act,  and  the  other  half  may  be  returned  to  the  person 
lodging  the  document  on  his  withdrawing  the  same." 

Memos,  of  5,  Section  fifty-seven  of  Act  DCCCLXXII.  shall  be  and  the  same  is 

^^to  ^  bereby  repealed,  and  the  following  shall  henceforth  be  deemed  such  section : — 

certiflc8t«8    "  A  memorandum  of  every  caveat  lodged  under  the  provisions  of  section  one 

Mat  t^^.  hundred  and  sixteen  of  the  Act  shall  be  endorsed  on  the  grant  or  the  certi- 

BooBaflbeted  ficate  of  the  land  to  which  it  relates,  and  a  copy  of  the  caveat  or  of  so  much 

thereof  as  the  Befi:istrar  shall  deem  material  to  the  person  notified  shall  be 

sent  with  the  notincation  required  by  section  one  hundred  and  seventeen  of 

the  Act." 

S?*Siin  ®'  ®^*^^°  sixty-one  of  Act  DCCCLXXII.  shall  be  and  the  same  is 

^Uoit*"*   hereby  repealed,  and  the  following  shall  henceforth  be  deemed  such  section : — 

SrSS^    "  ^^  ^"7  transfer  by  a  Sheriff  or  mortgagee  to  a  purchaser  of  any  land 

sheriff  or     estato  or  interest  under  the  Act,  or  for  the  purpose  of  reg'stering  any 

OT^wiSr*    instrument  subject  to  a  first  mortgage  or  for  the  purpose  of  rectifymg  or 

required  for  cancelling  any  certificate  under  the  provisions  of  this  amending  Act  or  for 

reetiflcatipn  the  purposo  of  inspection  in  case  of  loss  op  destruction  or  obliteration  of 

oriiupeotion  any  original  grant  or  certificate  of  title,  the  Eegistrar  shall  by  writing  under 

his  hand  require  tbe  judgment  debtor  mortgagor  or  mortgagee  or  proprietor 

of  the  land  comprised  in  any  duplicate  or  triplicate  grant  certificate  mortagage 

lease  or  other  instrument,  or  the  person  having  the  possession  custody  or 

control  of  any  such  duplicate  or  triplicate,  to  bring  the  same  into  the  Office 

of  Titles  withm  a  period  named  in  such  requisition,  not  less  than  seven  days 

from  the  date  thereof,  to  be  endorsed  cancelled  rectified  or  otherwise  dealt 

with  as  the  case  may  require."     {Wilkinson  v.  Breton,  121.) 

^^^  ^  7.  Section  sixty-two  of  Act  DCCCLXXII.  shall  be  and  the  same  is  hereby 

£^in*      repealed,  and  the  following  shall  henceforth  be  deemed  such  section : — "  li 

ttSuSSe**'  ^^^  person  shall  refuse  or  neglect  to  comply  with  any  such  requisition  as 

may  be        af  orcsald,  the  Eegistrar  or  any  person  interested  may  apply  to  a  judge  to 

fOTe°Suit*"  ^^^^  *  summons  for  such  person  to  appear  before  the  Supreme  Court  or  a 

or  judge      judge  and  show  cause  why  the  document  mentioned  in  such  requisition 

should  not  be  delivered  up  or  produced  for  the  purpose  mentioned  in  such 

requisition ;  and  upon  appearance  before  the  court  or  a  judge  of  anv  person 

so  summoned  it  shall  be  lawful  for  the  court  or  judge  to  examine  such  person 

upon  oath  and  to  receive  other  evidence,  or  if  he  do  not  appear  after  being 

duly  served  with  such  summons,  then  to  receive  evidence  in  his  absence  and 

(in  case  the  same  shall  seem  proper)  to  order  such  person  to  deliver  up  such 

document  upon  such  terms  or  conditions  as  to  such  court  or  judge  shall 

seem  fit,  and  the  cost  of  the  summons  and  proceedings  thereon  sludl  be  in 

the  discretion  of  the  court  or  judge." 
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8.  Section  sixty-six  of  Act  DCCCLXXII.  shall  be  and  the  same  is  Old  roads 
hereby  repealed,  and  the  following  shall  henceforth  be  deemed  such  section: —  SSdeJ  aS?^* 
"  Whenever  the  Council  of  any  municipality  under  Part  XVI.  of  the  *  Local  widtrang- 
Govemment  Act,  1874,'  shall  by  order  direct  that  any  land  taken  purchased  SSScipaiity 
or  acquired  by  them  shall  be  a  public  highway  and  be  deemed  to  be  dedicated 
to  the  public  accordingly,  and  that  any  land  thereby  dedicated  to  the  public 
shall  be  in  lieu  of  any  existing  street  or  road  named  in  such  order,  and  the 
G-oTemor  in  Council  shall  have  confirmed  the  same,  the  publication  of  such 
order  together  with  the  confirmation  thereof  in  the  Oovernment  Oazette 
shall  have  the  efEect  of  bringing  under  the  operation  of  the  '  Transfer  of 
Land  Statute '  such  existing  street  or  road  if  not  already  under  the  Act, 
and  if  an  instrument  of  transfer  of  such  existing  street  or  road  under  the 
common  seal  of  such  municipality  shall  be  presented  to  the  Begistrar 
accompanied  by  the  Gazette  notice  required  by  section  three  hundred  and 
sixty-six  of  the  *  Local  Government  Act,  1874,'  the  Eegistrar  shall  proceed 
to  register  such  transfer  in  like  manner  as  if  it  had  been  accompanied  by  a 
certificate  of  title  in  the  name  of  such  municipality  to  the  street  or  road 
purporting  to  be  so  transferred." 

0.  In  section  thirty-one  of  the  "Real  Property  Statute,  1864,'*  the  Section  si  of 
phrase  "  absence  beyond  seas  "  is  hereby  declared  to  mean  "  absence  from  iSiSl^Sjd*^'^ 
the  Colony  of  Victoria." 

10.  Section  seven  of  the  "  Survey  Boundaries  Act,  1885,"  shall  be  Section  7  of 
and  is  hereby  amended  by  striking  out  the  word  "  Thousand  "  and  inserting  ^°*  ^'  ^^ 
the  words  "  Five  hundred  '*  in  the  said  section  in  lieu  thereof.  Conunis- 

sionermay 

11.  In  dealing  with  any  applications  involving  the  amendment  of  a  diM««*fd 
certificate  or  adjustment  of  boundaries  the  Commissioner  may  disregard  dimensions 
any  difference  in  the  dimensions  of  boundaries  or  any  encroachment  excess  jj^ exceed 
or  deficit  which  does  not  exceed  the  margin  of  error  allowed  in  the  descrip-  thoM»  men- 
tion  of  boundaries  by  the  "  Survey  Boundaries  Act,  1885."  aS? N<j°866 

12.  Where  a  block  of  land  has  been  subdivided  into  allotments  and  by  Excess  ot 
reason  of  erroneous  measurements  in  the  original  survey  the  area  of  the  ^*  ™*y  ^ 
block  as  marked  on  the  ground  exceeds  the  sum  of  the  areas  of  all  the  be^een^^ 
allotments  and  roadways  (if  any)  as  shown  by  any  plan  or  description  used  ^e'^^r 
at  the  sale  thereof  or  by  the  grants  or  certificates  of  title  of  such  allotments  proprietors 
the  total  excess  of  area  of  the  block  shall  be  deemed  originally  appor- 
tionable  amongst  the  allotments  and  roadways  (if  any)  proportionately  to 

their  relative  dimensions,  and  if  the  area  of  the  land  included  in  any 
application  to  bring  land  under  the  Act  or  for  an  amended  certificate  is  in 
the  applicant's  possession  and  was  in  the  possession  of  the  applicant  or  of 
him  and  those  tnrough  whom  he  claims  for  a  period  of  not  less  than  fifteen 
years  previous  to  the  application  and  does  not  exceed  the  area  attributable 
to  the  allotment  or  allotments  or  fraction  of  an  allotment  represented 
by  the  land  included  in  such  application  after  such  apportionment  of  excess 
as  aforesaid,  the  Commissioner  may  without  ascertaining  the  dimensions  of 
the  other  allotments  or  fraction  of  allotment  and  without  the  consent  of  the 
owner  or  owners  thereof  issue  a  certificate  in  respect  of  the  land  included 
in  such  application  as  if  the  whole  of  it  had  been  included  by  metes  and  Abandon, 
bounds  in  the  original  grant  or  certificate  thereof.  ment  of 

13.  ITpon  an  application  to  bring  land  under  the  Act  or  to  amend  a  right.0f.wft7 
certificate  it  it  shall  be  proved  to  the  satisfaction  of  the  Commissioner  that  JSSedTft^tiw 
any  land  constituting  a  private  road  street  or  way  or  a  portion  thereof  thirty  yeftn' 
respectively  or  subject  to  an  easement  of  right-of-way  has  been  exclusively  ^SluS2i<m 
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eonthnioiislT  and  adrendj  occupied  br  tbe  applka&i  or  bj  Ub  md  tiune 
throng  bixn  whom  he  claims  for  &  period  of  not  Ie«  tiim  tUztj  jean»  Ik 
CommisnoDer  maj  Dotwithstandiiig  lection  fortr-ooe  of  Act  DCCCLXIIL 
at  his  discretion  issue  a  certificate  for  the  fee  simple  of  mxk  laad  wAoui 
Dotifjiiig  such  road  rights  or  easement  of  nght-of-waj  aa  an  eDexaahnaK, 
and  thereafter  the  same  shall  not  be  pfoserrcd  bj  section  brtj-mne  of  the 
Act.     (See  noie  to  See.  4B,^ISS6  Act.) 

wwr«^  14.  If  upon  an  application  to  bring  land  under  the  Act  or  to  amezid  a 

^      certificate  it  is  foona  that  a  bailding  of   a  permanent  nature  has  been 

erected  prior  to  the  pasaing  of  this  Act  so  as  to  encroach  upon  the  vidth  or 

'^^    ali^ment  of  a  public  road   street  or  way  within  the  limits  of  the  dty  of 

2J*"^^  Melbourne  or  town  of  Geelong,  but  it  is  prored  to  the  satisfaction  of  the 
^  Commissioner  that  such  encroachment  has  continued  for  a  period  of  not  ktf 

than  fifteen  years,  the  Commissioner  may  issue  a  certificate  for  or  incladi&g 
the  land  covered  by  such  building,  provided  notice  of  such  application  idJ 
alleged  encroachment  shall  have  been  duly  given  to  the  corporation  council 
board  or  other  body  in  whom  such  road  street  or  way  is  vested  or  who  hsie 
the  trust  or  legal  control  thereof.  In  the  event  of  such  body  sending  in 
objections  it  shall  be  heard  m  support  thereof,  and  the  Commissioner  shill 
hare  power  to  examine  witnesses  upon  oath  on  behalf  of  the  applicant  and 
the  corporation  council  board  or  other  body  and  make  such  order  as  to  bim 
may  seem  fit.  Provided  always  that  no  encroachment  so  allowed  br  the 
Commissioner  shall  exceed  three  feet.  Provided  also  that  the  Gt>verDor  in 
Council  may  from  time  to  time  upon  a  petition  in  that  behalf  signed  \fj 
two-thirds  of  the  totsl  number  of  members  of  the  council  of  any  shiie 
borough  town  or  city  sealed  with  the  common  seal  of  the  municipslin 
affected,  order  that  the  operation  of  this  section  be  extended  to  such  ehiie 
borough  town  or  city,  and  every  order  so  made  shall  be  published  in  tk 
Oavernment  Gazette  and  shall  take  effect  as  from  the  day  of  sod  publi- 
cation. 

^  Com-  15,  Where  a  block  of  land  has  been  subdivided  and  the  whole  or  ptrt 

Bsj  de^.  thereof  sold  in  allotments  according  to  a  plan  of  subdivision  but  such  hloA 
p^xJ^^  i«  altogether  or  in  part  unoccupied,  and  by  reason  of  errors  of  surveyor 
dam  of  old  misdescription  in  the  muniments  of  title  the  boundaries  and  positions  of 
•abdiTiaioiii  ^^^^  subdivisional  allotments  cannot  be  ascertained  with  certainty  or  are 
found  to  be  inconsistent  with  each  other  and  with  the  scheme  of  subdivision 
indicated  by  what  appears  on  the  ground  or  in  the  muniments  of  title,  then 
if  it  is  upwards  of  fifteen  years  since  the  original  subdivision  was  made  vA 
if  the  onginal  external  survey  boundaries  of  such  block  can  be  determined 
and  sufficient  evidence  is  available  to  satisfy  the  Commissioner  as  to 
the  governing  features  of  the  original  scheme,  the  number  and  relatfre 
position  and  relative  dimensions  of  the  subdivisional  allotments  roads 
streets  and  ways,  he  may  upon  an  application  to  bring  any  such  sub- 
divisional  allotment  or  allotments  under  the  Act,  or  where  such  land 
is  already  under  the  Act,  to  have  a  separate  certificate  of  title  issued 
for  such  allotment  or  allotments,  or  an  existing  certificate  amended, 
cause  a  survey  to  be  made  and  if  it  be  found  that  such  land  or  uiy 
portion  thereof  has  been  erroneously  described  as  regards  position 
dimensions  or  area,  or  that  an  excess  or  deficiency  of  measurement  exists 
he  may,  if  of  opinion  that  such  a  course  is  necessary  and  expedi&it 
for  the  recognition  or  issue  of  titles  to  land  comprised  in  the  said  block, 
prepare  a  scheme  of  subdivision  of  the  whole  or  any  portion  of  such  Uoek 
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agreeing  as  near  as  may  be  with  the  original  scheme  as  indicated  by  such 
evidence  as  aforesaid,  and  for  that  purpose  may  adjust  and  determine  all  or 
any  of  the  boundary  lines  and  the  position  and  dimensions  of  the  roads 
streets  and  ways,  and  apportion  any  excess  either  in  accordance  with  section 
twelye  of  this  Act  or  in  such  other  manner  as  he  shall  deem  equitable  and 
expedient  for  the  purposes  of  such  subdivision. 

16.  The  scheme  of  subdivision  so  prepared  shall  be  embodied  in  a  plan  ^f^  ^ 
and   adopted  provisionally  for  the  purposes    of  the  notices   hereinafter  b«  m*de 
mentioned. 

17.  After  such  plan  has  been  constructed  the  Commissioner  shall  in  Notice  to  be 
addition  to  any  other  notices  which  he  may  think  fit  direct  notice  of  the  and^^^STto 
proposed  subdivision  to  be  advertised  once  at  least  in  a  newspaper  published  J^^J^^ 
in  Melbourne  and  in  a  newspaper  (if  any)  published  and  circulating  in  the  pT^pneton 
neighbourhood  of  the  land,  and  also  to  be  served  upon  all  persons  appearing 

by  the  Eegister  to  be  owners  or  proprietors  of  the  fee  simple  of  any  portion 
of  such  land  by  sending  the  same  through  the  post-office  in  a  registered 
letter  marked  on  the  outside  "  Office  of  Titles  "  to  the  address  appearing 
upon  the  Begister  and  also  to  any  other  address  ascertained  by  the  Com- 
missioner to  be  the  address  for  the  time  being  of  the  person  notified ;  such 
notice  shall  state  that  such  provisionally  adopted  plan  can  be  inspected  at 
the  Office  of  Titles,  and  appoint  a  time  not  less  than  fourteen  days  nor  more 
than  six  months  within  wnich  objections  or  proposals  to  alter  the  same  and 
evidence  in  support  of  such  objections  or  proposals  will  be  received  by  the 
Commissioner.  But  it  shall  be  in  the  discretion  of  the  Commissioner 
whether  or  not  he  will  concede  to  any  objections  or  adopt  any  alteration 
submitted  to  him  upon  such  notice  ;  and  if  he  do  adopt  any  such  alteration, 
whether  or  not  any  and  what  notice  thereof  shall  be  given  to  all  or  any  of 
the  persons  previously  notified. 

18.  After  a  scheme  of  subdivision  has  been  finally  decided  upon,  the  The  tub. 
plan  embodying  it  shall  be  verified  by  the  Commissioner  and  Chief  Drafts-  pSi'tobe 
man  or  officer  discharging  the  duties  of  Chief  Draftsman  signing  a  state-  J^*^.^ 
ment  written  on  the  face  of  the  plan  in  the  Eorm  in  the  Second  Schedule  dnftmLn 
hereto,  and  the  plan  so  verified  shall  be  marked  with  a  distinguishing  symbol  JJJj^er  wJd*" 
and  kept  in  the  Office  of  Titles  as  an  approved  lodged  map  of  subdivision,  and  b«»ome*» 
shall  as  from  the  date  of  such  verification  govern  the  titles  thereafter  issued  JS^sumT*^ 
under  the  Act  to  the  block  so  subdivided  or  any  portion  thereof.      And  the  ▼Won 
remedy  of  any  person  having  an  estate  or  interest  in  the  land  subdivided  or  second 

in  any  portion  thereof  who  shall  be  injured  by  any  certificate  of  title  issued  Schedule 
in  pursuance  of  such  subdivision  stall  lie  in  damages  only,  and  the  same  may 
be  sued  for  and  recovered  in  manner  indicated  by  section  twenty -five  of  this 

Act.  Noticeof 

19.  Notice  of  such  subdivision  and  verification  of  the  plan  shall  be  and  plan  to 
published  in  the  Ghvemment  Gazette  and  in  some  newspaper  circulating  in  jlf&e^^^®^ 
the  neighbourhood  of  the  land.  Q<n«mmid 

20.  The  expense  of  any  survey  which  the  Commissioner  shall  cause  to 

be  made  under  section  fifteen  of  this  Act  shall  in  the  first  instance  be  Expense  of 
defrayed  out  of  the  consolidated  revenue,  but  every  applicant  who  after  such  J3d*^  ^^^ 
subdivision  shall  apply  to  bring  any  portion  of  the  land  comprised  in  such 
subdivision  under  the  Act  or  to  have  a  certificate  issued  or  amended  as  to 
any  such  land  for  the  first  time  after  such  subdivision  shall  in  addition  to 
any  other  moneys  chargeable  in  such  case  pay  to  the  Begistrar  (to  be  by 


Digitized  by  VjOOQIC 


400 


VICTORIAN    LAND    TEANSFEE    ACT— No.  8. 


Detennin*- 
tion  of  lease 
or  iiib-leMe 
by  re-entry 
to  be  entered 
inreeister 
book 


Certain 

enonm- 

branoes 

which  hare 

ceaaedto 

•ffeot  the 

title  may  be 

remoTed 

firomthe 

register 


Power  to 
ooQimis* 
doner  to 
make  a 
Testine 
order  m 

BOf 


completed 
parol 


ipieted 
obase 


IndMnnitr 
chargeabto 
incases 
under  the 
▲ot 


him  paid  into  the  consolidated  rerenae)  such  amount  as  the  Commiationer 
shall  under  his  hand  certify  to  be  in  his  judgment  an  equitable  share  of 
such  expense  to  be  contributed  in  respect  of  the  land  comprised  in  such 
application. 

21,  In  the  case  of  a  lease  or  sub-lease  of  land  under  the  Act,  if  it  be 
proved  to  the  satisfaction  of  the  Commissioner  that  the  lessor  or  sub-lessor 
nis  assign  or  transferee  has  re-entered  upon  the  premises  in  strict  conf ormitj 
with  the  provisions  for  re-entry  contained  in  the  lease  or  sub-lease  or  under 
the  power  of  the  second  sub-section  of  section  seventy-seven  of  the  Act 
where  the  lease  or  sub-lease  is  under  the  Act,  or  that  the  lessee  or  sub-lessee 
has  abitndoned  the  leased  premises  and  the  lease  and  that  the  lessor  or  sub- 
lessor his  assign  or  transferee  has  thereupon  re-entered  upon  and  occupied 
the  said  premises  by  himelf  or  tenants  undisturbed  by  the  lessee  or  sub-lessee 
the  Commissioner  may  direct  the  Eegistrar  to  make  an  entry  of  such  re-entry 
in  the  Eegister  Book  or  in  the  Sub-Lease  Eegister  (as  the  case  may  be),  and 
the  term  for  which  the  land  was  leased  or  sub-leased  shall  upon  such  entry 
being  made  determine  and  may  be  removed  as  an  encumbrance  from  a 
certificate,  but  without  prejudice  to  any  action  or  cause  of  action  which  shall 
previously  have  been  commenced  or  have  accrued  in  respect  of  any  breach 
or  non-observance  of  anv  covenant  expressed  in  the  lease  or  sub-lease  or  by 
the  Act  or  any  amendment  thereof  declared  to  be  implied  therein. 

22,  Where  it  shall  bo  proved  to  the  satisfaction  of  the  Commissioner 
that  the  rights  of  an  OfScial  Assignee  or  trustee  in  insolvency,  or  of  an 
execution  creditor  notified  as  an  encumbrance  on  the  certificate,  have  been 
f ullv  satisfied  extinguished  or  otherwise  determined  and  no  longer  affect  the 
land  comprised  in  the  certificate,  the  Commissioner  may  either  direct  a 
statement  to  that  effect  signed  by  the  Registrar  to  be  endorsed  on  the 
certificate  or  permit  any  subsequent  certificate  dealing  with  the  same  land  to 
be  issued  free  from  such  encumbrance. 

23.  If  it  be  proved  to  the  satisfaction  of  the  Commissioner  that  land 
under  the  Act  has  been  sold  by  the  proprietor  and  the  whole  of  the  parchase 
money  paid  and  that  the  purchaser  or  those  claiming  under  him  have  entered 
and  taken  possession  under  such  purchase  and  such  entry  and  possession 
have  been  acquiesced  in  by  the  vendor  or  his  representatives  but  that  no 
transfer  or  formal  conveyance  has  ever  been  executed  by  the  vendor  and 
cannot  be  obtained  by  reason  that  the  vendor  is  dead  or  residing  out  of  the 
jurisdiction  or  cannot  be  found,  the  Commissioner  may  in  his  discretion 
make  a  vesting  order  in  the  premises,  and  the  Begistrar  on  being  served 
with  such  order  shall  make  the  entries  directed  to  be  made  by  section  one 
hundred  and  eleven  of  the  Act  in  the  case  of  the  vesting  orders  therein 
mentioned  and  the  making  or  the  omission  to  make  such  entries  shall  be 
attended  by  the  same  results  as  declared  by  the  said  section  in  respect  of 
the  vesting  orders  therein  mentioned. 

24.  Upon  granting  an  application  made  under  Act  1872,  for  amendment 
of  a  certificate,  or  made  under  this  Act  for  the  exercise  by  the  Commissioner 
of  any  of  the  powers  conferred  on  him  by  sections  twelve  thirteen  fourteen 
fifteen  twenty-one  twenty-two  and  thirty-three  of  this  Act  or  for  the  waiver 
of  any  requisition  made  in  connexion  with  a  proposed  dealing  under  the 
Act,  the  Commissioner  may  grant  such  application  conditioned  upon  the 
applicant  contributing  to  the  Assurance  Fund  in  augmentation  thereof  such 
a  sum  of  money  as  the  Commissioner  shall  certify  under  his  hand  to  be  in 
his  judgment  a  sufficient  indemnity  by  reason  of  the  non-production  of  any 
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document  affecting  the  title  or  of  inability  to  obtain  a  consent  serve  a 
notice  or  comply  with  any  otber  requisition  made  in  the  case  or  by  reason 
of  the  imperfect  nature  of  the  evidence  of  title  or  as  against  any  uncertain 
or  doubtful  claim  or  demand  incident  to  or  which  may  arise  upon  the  title 
or  any  risk  to  which  the  Assurance  Fund  may  be  exposed  bj  toe  granting 
of  the  application. 

25,  Any  person  sustaining  any  loss  or  damage  in  or  by  the  exercise  by  Panona  sot. 
the  Commissioner  after  the  coming  into  operation  of  this  Act  of  any  of  the  SJjJ'SSiJJIir 
powers  conferred  on  him  by  the  "  Transfer  of  Land  Statute  "  or  any  statu-  damages 
tory  amendments  or  modifications  thereof  and  who  shall  not  have  been  party  Aummoe 
OP  privy  to  the  application  or  dealing  in  connexion  with  which  such  power  ^^^ 

was  exercised  may  notwithstanding  the  provisions  of  section  one  hundred 
and  forty-four  and  section  one  hundred  and  forty-six  of  the  Act  and  without 
prejudice  to  the  rights  (if  any)  of  such  person  thereunder  in  the  first 
instance  and  without  any  obligation  to  pursue  the  remedies  provided  by 
such  sections  bring  an  action  against  the  Kegistrar  as  nominal  defendant 
for  recovery  of  damages,  and  may  recover  the  damages  awarded  together 
with  the  costs  of  the  action  out  of  the  Assurance  Eund.  And  where  such 
person  shall  have  been  party  or  privy  to  such  application  or  dealing  he  shall 
06  at  liberty  to  join  the  Registrar  as  a  nominal  co-defendant  in  any  action 
brought  by  him  m  respect  of  such  loss  or  damage  against  any  other  person 
or  persons  who  shall  have  been  party  or  privy  to  such  applicatiou  or  dealing, 
and  all  damages  and  costs  recovered  against  the  EegiHtrar  in  such  action 
whether  by  the  plaintiff  or  a  co-defendant  may  be  recovered  out  of  the 
Assurance  Fund. 

26.  Any  person  sustaining  loss  or  damage  in  any  case  in  which  hereto-  ^JJJJ* 
fore  he  would  have  been  entitled  to  bring  an  action  to  recover  damages  majWore 
against  the  Begistrar  as  nominal  defendant  may  before  commencing  pro-  JJ^JJ^j^^ 
ceedings  against  the  Registrar  make  application  in  writing  to  the  Commis-  apply  to 
sioner  for  compensation,  and  such  application  shall  be  supported  by  affidavit  sSSm  in 
or  declaration.      If  the  Commissioner  admit  the  claim  or  any  part  thereof  writing  for 
and  certify  accordingly  to  the  Attorney-General,  thereupon  the  Qovernor  Son*****^ 
may  if  he  shall  think  fit  issue  a  warrant  to  the  Treasurer  for  the  amount  so 
certified  out  of  the  Assurance  Fund. 

27*  From  and  after  the  coming  into  operation  of  this  Act  the  Eegistrar-  Memorial  to 
General  shall  refuse  to  register  any  deed  conveyance  or  other  instrument  J5dr^  &o. 
under  Part  XVII.  of  the  "  Eeal  Property  Statute  1864.  "  unless  the  memorial  of  each 
thereof  shall  set  forth  in  addition  to  the  particulars  required  by  section  one  SSedT^. 
hundred  and  ninety-eight  of  that  Statute  the  address  and  addition  (if  any) 
given  in  such  instrument  of  each  party  thereto,  such  address  and  addition  to 
appear  after  the  name  of  such  party  in  the  column  of  the  memorial  corres- 
pon^ng  to  the  third  column  in  the  Fourth  Schedule  to  the  said  Statute  under 
the  besting  "  Names  of  the  parties."  t^Sf^^^ 

28.  Where  a  caveat  has  been  lodged  by  or  on  behalf  of  a  beneficiary  ^S^i^ 
claiming  under  a  will  or  settlement  and  a  change  in  the  proprietorship  of  or  or  "****^ 
a  transfer  or  other  dealing  with  or  affecting  the  land  estate  or  interest  in  SS?*be* 
respect  of  which  the  caveat  was  lodged  is  presented  for  registration,  the  JS^Juw 
same  may  notwithstanding  section  one  hundred  and  nineteen  of  the  Act  be  trstiou^ 
registered  without  the  caveat  being  withdrawn  and  without  determining  the  ^^^Sg^d 
operation  of  the  caveat,  provided  the  Commissioner  is  of  opinion  that  such  byUiewm 
change  of  proprietorship  or  such  transfer  or  other  dealing  is  authorised  by  ^eof^^ 
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the  will  or  settlement  and  the  caveator  either  consents  to  the  registration  or 
does  not  lodge  a  written  protest  against  such  registration  within  fourteen 
days  after  being  served  with  notice  as  such  caveator. 
Coot  writ  of  29.  On  a  transfer  from  a  sheriff  being  presented  for  registration  it 
"Se  re  v"**  ^^*^^  ^^^  ^®  registered  nor  deemed  produced  for  registration  within  the 
tered^efbre  meaning  of  Boction  thirty-seven  of  the  Act  unless  previously  and  within 
frSSfsheriff  three  months  preceding  the  transfer  being  so  presentea  a  copy  of  the  writ  of 
produced  fi  fa  in  pursuance  of  which  such  transfer  purports  to  have  been  made  shall 
^OTregwtra-  j^^^^  ^^^  ^^^  servod  upou  the  Eegistrar  for  entry  by  him  in  the  Begister 

Book  in  accordance  with  section  one  hundred  and  six  of  the  Act. 
Notices  of  30.  Upon  any  application  being  made  to  bring  land  under  the  Act  the 

•ppUofttion  Commissioner  shall  direct  the  notice  thereof  mentioned  in  section  nineteen 
of  the  Act  to  be  served  on  all  persons  appearing  on  the  Itegister  to  hare 
a  then  subsisting  estate  or  interest  in  the  land,  by  the  Eegistrar  sending 
through  the  post-office  a  registered  letter  marked  outside  ''  Office  of  Tities  " 
containing  a  copy  of  such  notice  addressed  to  such  person  at  the  address  (if 
any)  appearing  upon  the  Begister. 


FIEST  SCHEDULE. 
Notice. 
See.  3  Application  has  been  made  to  bring  the  land  hereunder  described 

under  the  "  Transfer  of  Land  Statute  "  on  a  titie  claimed  by  possESSiof 
(insert  if  applicable  "  as  to  part ").    The  number  of  the  application  is 
'  Date  of  lodging  in  Office  or  Titles  Name  address  and  occupation 

of  applicant  Land  applied  for  [here  insert  description  the 

same  as  in  advertisement^     Dated  this  day  of  188     . 

[Signature  of  applicant  or  his  agent.] 


SECOND  SCHEDULE. 

8eo.  18  This  map  correctly  embodies  the  scheme  of  subdivision  of  the  land 

therein  comprised,  prepared,  approved,  and  adopted  by  the  Commissioner  of 

Titles  under  the  provisions  of  Act  No.  .     v  erified  this  day  of 

188        [Signature]  Commissioner  of  Titles      [Signature] 

Chief  Draftsman  in  the  Office  of  Titles  (or  Acting  Chief  Draftsman, 

as  thelcase  may  he) . 
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A.  J.  B. — Australian  Jurist  Reports 
A.  L.  T. — Australian  Law  Times 

N.  8.  W.  L.  R.— New  South  Wales  Law  Reports 
N.  8.  W.  8.  0.  R.— New  South  Wales  Supreme 

Court  Reports 
N.  8.  W.  W.  N.— New  South  Wales  Weeklj 

Notes 
N.  Z.  App. — New  Zealand  Appeal  Cases 
N.  Z.  J. — New  Zealand  Jurist 
N.  Z.  L.  R.— New  Zealand  Law  Reports 

N.  Z.  L.  R.  S.  C.    1  New  Zealand  Law  Reports 
N.  Z.  L.  R.  Sup.  Ct.  )  (Supreme  Court) 


Q.  L.  J.  R. — Queensland  Law  Journal  Reports 
Q.  L.  R — Queensland  Law  Reports 

S.  A.  R. — South  Australian  Reports 

Tas.,  Ta.— Tasmania 

V.  L.  R. — Victorian  Law  Reports 
V.  R. — Victorian  Reports 

W.  &  W.— Wyatt  and  Wehb  ReporU  (Victoria) 
W.  W.  k  I'B.— Wyatt,  Webb  and  A'Beckett't 
Reports  (Victoria) 
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DIGEST    OF    CASES. 


N,B, — In  a  few  cases  where  ike  records  are  scarce  or  difficult  to  get  at^  a  full  report  is 
inserted  instead  of  a  digest  only. 

Readers  should  be  careful  in  the  first  instance  to  search  under  the  large  type  side  headings 
for  any  subject  on  which  information  is  needed. 


X»  Abandonment — Mudgtoay  t.  Datjy  and 
Buick  —  Statute  of  Limitations  —  AdTcrse 
possesBion — 3  &  4  Will  4.,  cap.  27 — Crown 
out  of  Possession — Information  of  Intrusion 
— Scire  facias — 21  Jac.  1.,  cap.  14 — Crown 
Suits  Act,  1881— Crown  Grants  Act,  1883, 
tections  22,  23 — Supreme  Court  Bule  471 — New 
Zealand  Company — Land  Order — Crown  Grant 
—9  <k  10  Vic,  cap.  382—10  &  11  Vic,  cap.  112— 
14  &  15  Vic,  cap.  86—31  &  32  Vic,  cap.  93~ 
]^ew  Zealand  Company's  Land  Claimants  Ordi- 
nance, 1851 — New  Zedland  Company's  Land 
Claimants  Ordinance  Amendment  Act,  1861 — 
liaches  —  Purchase  without  notice  —  Deed  — 
Insufficient  description — Land  Transfer  Acts 
—  Ultra  Tires  —  Begistration  —  Priority  — 
Deeds  Begistration  Ordinance,  1842 — Deeds 
Registration  Act,  1860 — Deeds  Begistration 
Act,  1868.] — Per  Biohmond  J.,  jwacrff  :  Whether 
the  report  of  a  commissioner  under  section  12  of 
the  New  Zealand  Company's  Land  Claimants 
Ordinance,  1851,  is  conclusive. 

McManaway  t.  Cleland  (1  N.Z.  App.  Cas. 
343)  doubted  : — Held,  per  Johnston  &  Williams, 
J.  J.  (Prendergast,  C.  J.,  dissentiente)  :  Where 
the  Crown  has  been  out  of  possession  of  land 
for  more  than  twenty  years,  and  then  makes  a 
grant  of  it,  the  statute  21  Jac  1,  cap.  14,  giving 
the  person  in  occupation  a  right  to  the  possession 
until  the  Crown  lias  obtained  a  judgment  against 
him  or  an  information  of  intrusion,  ceases  to 
apply. 

Semble:  That  the  proceeding  by  writ  of  in- 
trusion is  abolished  by  the  Crown  Suits  Act,  1881. 
Where  title  is  derived  imder  a  land  order  of  the 
New  Zealand  Company,  followed  by  a  Crown 
grant,  twenty  years  adverse  possession  before  the 
iBSue  of  the  grant  will  not  operate  as  a  bar  against 
the  grantor.  See  Johns  t.  Rivers.  (2  N.Z.  App. 
Caa.  344.) 

In  1841  A.,  the  holder  of  land  under  a  New 
Zealand  Land  Company's  order,  conveyed  parts 
of  his  lands  to  purchasers  by  de^s  which  imper- 
fectly described  the  land  sold.  In  1843  the 
purchasers  abandoned  the  land,  which  was,  there- 
after, occupied  adversely  by  other  persons.  In 
1851  A.  conveyed  the  land  to  B.,  who  made  a 
claim  for  a  grant.  In  1859  C.  entered  into 
possession  of  the  land  without  title.  In  1875  the 
New  Zealand  Company's  Land  Claimantb'  Com- 
missioner reported  tnat  B.  was  entitled  to  a  grant, 
but  in  1879  the  Commissioner  purported  to  with- 


draw his  report.  In  1884  C.  took  conveyances  of 
the  land  from  the  original  purchasers,  and  applied 
to  the  Commissioner  to  nave  his  claim  investi- 
gated. In  1885  a  Crown  grant  was  issued  to  B., 
ante-vesting  to  1851 : — Held,  per  Johnston  and 
Williams,  J.  J.,  affirming  Bichmond,  J.  (Prender- 
gast, C.  J.,  dissentiente) :  1.  That  by  sections  3 
and  4  of  the  New  Zealand  Company's  Land 
Claimants  Ordinance,  1851,  C.'s  claim  was  too  lat« 
to  be  entertained,  and  by  the  New  Zealand  Com- 
pany's Land  Claimants  Ordinance  Amendment 
Act,  1861,  it  was  also  too  late,  as  being  derived 
from  conveyances  dated  after  1861.  2.  That  B., 
being  a  purchaser  for  value  without  notice,  and 
having  got  in  the  legal  estates,  had  a  good  title. 
3.  That  any  rights  which  the  original  purchasers 
might  have  had  under  9  &  10  Vict.,  cap.  382,  sec. 
51,  to  have  the  grantee  declared  a  trustee  for  them 
had  been  lost  by  the  abandonment  of  the  land  for 
nearly  forty  years.  4.  That  as  the  land  in  the 
deeds  of  the  original  purchasers  was  insufficiently 
described,  no  equity  against  the  land  could  be  en- 
forced. 

Semble :  That  the  Statute  31  &  32  Vict.,  cap. 
93,  validated  section  12  of  the  New  Zealand  Com- 
pany's Land  Claimants  Ordinance,  1851.  N.  Z. 
L.  K.  (App.  1886,  vol.  4.  p.  192.) 

a.  Absence  — Ground    of    Refusal— ^j? 

parte  Bowman — Transfer  of  Land  iStatute  (No. 
301),  sec.  135 — Summons  to  Registrar  of  lilies — 
Co*^*.] — TheBegistrar  of  Titles  is  not  justified 
in  refusing  to  bring  land  under  the  Act,  solely  on 
the  grounds  of  an  interpretation  by  the  Com- 
missioner of  Titles,  of  a  devise  in  a  will,  in 
opposition  to  a  decision  of  the  Supreme  Court  on 
the  same  devise ;  and  that,  although  his  inter- 
pretation is  supported  by  a  decision  of  the  Supreme 
Court  of  a  neighbouring  colony  upon  the  same 
devise.  His  course,  if  an  appeal  depends,  is  to 
postpone  the  determination  of  the  application, 
until  the  question  has  been  finally  decided  on 
appeal.  But,  as  he  is  guardian  of  the  assurance 
fund,  the  Court  would  be  slow  to  certify  "that 
there  was  no  probable  ground  for  such  refusal," 
so  as  to  deprive  him  of  his  costs  of  a  summons 
under  sec.  185  of  the  Transfer  of  Land  Statute. 
When,  in  the  investigation  of  title,  one  objection 
appears  which  thp  Commissioner  considers  fatal, 
yet  all  questions  on  the  title  should  be  considered  ; 
the  applicant  ought  not  to  be  compelled  to  take 
out  several  summons  on  one  title.  V.  L.  B.,  vol. 
7,  L.  314. 
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3.  Abstract  of  T\t\e^ Shan>e  t.  HudUy — 
Vendor  and  Purchasers  Act — Beat  Property  Act 
-^ Error  in  Chrant — Requisitions — Title — Certifi- 
cate— Marketable  Title — Conditions  of  Sale — 
Abstract  — Implication  —  Purchaser — Rescission 
— Estoppel — Inaccurate  Survey — CostsJ]—  These 
were  proceedings  instituted  by  a  yen  dor,  Mr. 
Johnson  Sharpe  against  a  purchaser,  Mr.  John 
Claj  Hadlej  to  compel  him  to  complete  the  pur- 
chase of  a  property  in  Murray  Street,  Hobart. 
The  proceedings  were  resisted  by  the  purchaser 
on  the  ground  that  part  of  the  property  sought  to 
be  coiiTeyed  by  Mr.  Sharpe  (although  included  in 
his  grant)  was  comprised  in  a  prior  Certificate  of 
Title  under  the  Keal  Property  Act  to  Mr.  Samuel 
Dove.  The  suit  was  argued  on  several  occasions 
before  Mr.  Justice  Dobson  in  Chambers.  Mr.  A. 
Dobson  (instructed  by  Messrs  Dobson  and 
Mitchell)  appeared  for  the  vendor,  Mr.  John 
Mclntyre  (instructed  by  Messrs.  Gill  and  Ball) 
for  the  purchaser.  On  the  8rd  of  December,  His 
Honor  dehvered  judgment  in  favour  of  the  pur> 
chaser  as  follows  : — This  is  a  summons  under  the 
Vendor  and  Purchasers  Act  taken  out  by  the 
vendor,  asking  that  the  purchaser  may  be  com- 
pelled to  complete  his  purchase,  and  that  it  may 
be  declared  that  the  vendor  is  not  bound  to  com- 
ply with  certain  requisitions  made  by  the  pur- 
chaser as  to  the  title.  The  first  and  substantial 
requisition  is  that  the  vendor's  title  consists  of  a 
land  grant  issued  under  the  Real  Property  Act  of 
the  land  sold,  and  the  purchaser  objects  that  a 
portion  of  the  land  contained  in  the  vendor's 
grant  is  included  in  a  Certificate  of  Title  issued  to 
one  Samuel  Dove,  whose  property  adjoins  that 
sold.  After  the  sale  was  made  by  Sharpe  to 
Hadley,  it  was  discovered  that  whilst  the  land 
grant  to  Sharpe  correctly  corresponded  with  the 
boundaries  of  the  land  he  contracted  to  sell  to 
Hadley,  yet  that  Dove's  Certificate  of  Title  to  the 
adjoining  land  overlapped  Sharpe's  boundary  and 
even  included  a  portion  of  his  house.  Dove's 
Certificate  of  Title  was  prior  in  date  to  Sharpe's 
grant,  and  would,  therefore,  primd  facie,  take 
priority  over  it.  Section  135  of  the  Real  Property 
Act,  however,  provides  that  on  first  bringing  land 
under  the  Act,  a  Certificate  of  Title  shall  be  void 
as  against  the  Title  of  anjr  person  adversely  in 
actual  possession  of  and  rightly  entitled  to  such 
land  at  the  time  it  was  brought  under  the  Act. 
This  section  seems  to  have  been  intended  to  meet 
such  a  case  as  the  one  which  has  arisen,  and 
renders  Dove's  Certificate  of  Title  void  as  against 
Sharpe,  so  far  as  Sharpe  can  establish  that  he  or 
those  under  whom  he  claims  were  at  the  time  of 
the  issue  of  Dove's  Certificate  in  possession  of  and 
entitled  to  any  portion  of  the  land  included  in 
such  Certificate.  That  Sharpe  or  those  under 
whom  he  claims  was  in  such  possession  and  so 
entitled  there  is  evidence  before  me,  and  therefore 
evidence  of  Dove's  Certificate  being  void  so  far  as 
it  overlaps  the  land  that  was  in  Sharpe's  possession. 
I  should,  therefore,  arrive  at  the  conclusion  that 
there  is  a  fair  holding  or  even  marketable  title  in 


Sharpe.    The  conditions  of  sale,  however,  set  out 
that  the  vendor  will  deliver  an  Abstract  deducing 
his  title  from  a  Crown  grant,  and  the  question 
arises   whether  the  title  that    the   Tendor   has 
deduced  is  from  a  Crown  or  land  grant  within  the 
meaning  of  this  condition.      A  title  under  such  a 
grant  implies  one  under  which  in  case    of   a 
question  of  title  arising,  the  production  of  the 
grant  is  a  sufficient  protection  as  the  basis  of  the 
title.    But,  in  the  present  case.  Dove's  Certificate 
of  Title  primd faeieyestB  in  him  a  strip  of  Sharpe's 
land ;  and  Sharpe's  grant  being  subsequent  in  date 
cannot  prevail  against  it,  unless  he  is  prepared  to 
prove  that  Dove's  Certificate  is  pro  tanto  void 
under  the  provisions  of  section  135.     The  pur- 
chaser's title  would,  therefore,  not  depend  solely 
on  this  grant  to  Sharpe,  but  upon  his  being  able 
to  adduce  evidence  to  show  that  Sharp«  was  in 
possession  and  entitled  to  the  land  when  Dove 
obtained  his  Certificate.     This  does  not  appear  to 
me  to  be  the  title  that  the  vender  offered  to  gire 
the  purchaser,  and  consequently  the  purchaser  ij 
not  bound  to  accept  it.    X  adjourned  the  summoni, 
and  suggested  that  application  should  be  made  to 
the  Recorder    of   Titles    under  section  136  to 
summon  Dove  before  him  to  show  cause  why  the 
error  in  his  Certificate  should  not  be  corrected. 
If  Dove  objects  to  go  before  the   Recorder,  he 
could  then  have  been  summoned  before  the  Ck>ait 
or  a  Judge  to  show  cause  why  his   Certificate 
should  not  be  corrected.     The  Recorder  did  not 
see  fit  to  grant  a  summons,  and  unless  and  until 
that  is  done  Sharpe  has  no  means  of  removing 
the  grounds  of  objection  on  which  the  puivhaser 
relies.    The  vendor,  Sharpe,  after  this  gave  notice 
that  he  rescinded  the  contract  under  conditiGQ 
No.  6,  which  is  as  follows : — "  If  any  requisition 
or  objection  be  made  which  the  vendor  is  unable 
or  unwilling  to  remove  or  comply  with,  or  if  any 
difficulty  shall  arise  which  may  prevent  the  com- 
pletion of  the  sale  (of  which  difficulty  the  yendor 
shall  be  sole  jud^e),  the  vendor  shall  be  at  liberty 
to  rescind  the  sale ;   in  such  case,  the  purchaser 
shall  receive  back  the  deposit  in  full,  but  be  shall 
have  no  claim  to  interest  costs,  or  compensation." 
The  summons  came  on  again  before  me  on  29th 
November  upon  the  question  of  who  was  to  pay 
the  costs.    It  was  contended  for  Hadley  that  all 
the  costs  attending  the  abortive  sale  should  be 
borne  by  Sharpe.    On  the  other  hand,  it  was  con- 
tended for  Sharpe  that  the  sixth  condition  of  sale 
empowered  the  vendor  to  rescind,  and  that  if  he 
did  so,  the  purchaser  had  no  claim  for  costs.     To 
this,  it  was  answered  that  it  was  too  late  for 
Sharpe  to  exercise  the  power  to  rescind  after  he 
had  taken  stef)s  to  enforce  the    contract,  and 
Tanner  v.  Smith,  10  Sum.  410,  and  Ery  455,  wcw 
cited.     The  language  used  in  the  condition  upon 
which  the  case  is  decided  is  much  more  restricted 
than  that  used  in  condition  6,  as  it  did  not  contain 
the  words  **  if  any  difficulty  shall  arise  which  may 
prevent  the  completion  of  the  sale,  of  which  diffi- 
culty the  vendor  shall  be  sole  judge."     It  seems  to 
me  that  such  a  difficulty  arose  when  it  was  fint 
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dUcoTered  that  Dove's  Certificate  overlapped 
Sharpens  land.  The  difficulty  then  was  not 
necessarily  insuperable,  and  the  vendor  attempted 
to  remove  it  by  applying  to  the  Recorder  to  act 
under  seotion  186,  but  upon  his  refusal  to  do  so, 
the  difficulty  became  insuperable,  and  giving 
ordinary  effect  to  the  words  of  the  condition,  I 
think  the  vendor  had,  therefore,  the  right  to  act 
upon  it  and  rescind  the  contract.  The  costs  re- 
ferred to  in  the  condition  are,  I  am  of  opinion, 
the  ordinary  costs  attending  the  purchase  of  land, 
such  as  perusing  abstract,  drawing  requisitions  on 
title,  but  not  the  costs  of  litigation  commenced  oy 
the  vendor  against  the  purchaser  to  enforce  the 
contract.  Such  costs  are  payable  according  to  the 
discretion  of  the  tribunal  before  which  the  pro- 
ceedings are  taken,  and  they  may  even  be  incurred 
and  paid  before  the  power  to  rescind  is  exercised. 
The  case  is  one  of  hardship  on  both  sides,  and 
neglect  is  not  attributable  to  either  vendor  or 
purchaser,  but  arises,  as  it  appears  to  me,  from 
the  inaccurate  survey  of  Dove's  land.  The 
vendor,  however,  took  out  the  summons  to  compel 
the  purchaser  to  complete  the  purchase,  and  has 
failed  in  it;  instead  of  this,  the  vendor  might 
at  once  have  rescinded  under  condition  6.  Under 
these  circumstances,  I  think  that  the  costs  of  this 
summons  must  be  borne  by  the  vendor. 

NoTJC. — This  report  was  compiled  and  cour- 
teously supplied  by  James  White,  Esq.,  Becorder 
of  Titles,  Tasmania,  for  purposes  of  this  publica- 
tion and  in  the  absence  of  regular  reports. 

^.  Absolute  and  undisturbed  posses- 
slon  —  Featherstone  v.  Manlon  —  Ejectment — 
Certificate  of  Title — Adverse  Possession — Hx- 
tinguishment  Title  —  Applicant  Proprietor  — 
Lim  itation — Real  Property  A  ct — Pu  r  chaser^  s  Pro  - 
tection  —  Notice  —  Certificate  Paramount — Beal 
Property  Act,  South  Australia — Transfer  Land 
Statute,  Victoria.'] — The  Acting-Chief  Justice 
gave  the  reserved  judgnient  in  this  cause.  He 
said : — This  was  an  action  of  ejectment  tried 
before  His  Honor  (the  Acting  Puisne  Judge),  in 
which  a  verdict  was  found  for  the  claimant  in 
respect  of  the  land  claimed,  which  was  comprised 
in  a  Certificate  of  Title  issued  to  him  under  the 
Real  Property  Act  on  the  28th  July,  1885.  At 
the  trial  leave  was  reserved  to  the  defendant  to 
move  to  set  aside  the  verdict  and  to  enter  up  a 
verdict  for  the  defendant,  upon  the  ground  that  it 
had  been  proved  in  evidence  and  found  by  the  jury 
as  a  fact  that  the  defendant  had  been  in  absolute 
and  undisturbed  possession  of  the  land  claimed 
from  1862  until  the  time  of  the  verdict.  A  rule 
nisi  was  obtained  by  the  defendant  to  set  aside  the 
claimant's  verdict  upon  the  grounds — 1.  That  the 
certificate  of  title  of  the  claimant  was  void  under 
the  135th  section  of  the  Real  Property  Act  (25 
Vict.,  No.  16)  because  of  the  adverse  possession  of 
the  defendant  at  the  date  of  such  certificate.  2. 
That  by  reason  of  the  adverse  possession  of  the 
defendant  for  more  than  12  years  before  action, 
the  alleged  title  of  the  claimant  was  by  virtae  of 


the  Statute  of  Limitation,  3  and  4  Will.  4,  c. 
27  (extended  to  Tasmania  by  6  Will.  4,  No. 
16)  and  39  Yict.,  No.  1,  extinguished.  The  case 
presents  questions  of  some  difficulty  and  of  con- 
siderable importance,  and  is  so  far  as  appears  bare 
of  direct  authority  upon  the  precise  points  involved. 
As  to  the  first  groimd :  We  are  of  opinion  that  the 
135th  section  of  the  Real  Property  Act  does  not 
apply  to  the  certificate  of  title  issued  to  the 
claimant.  It  applies  only  to  a  certificate  issued  to 
an  *'  applicant  proprietor,"  or  to  persons  claiming 
or  deriving  title  under  him,  and  it  declares  such 
certificates  to  be  void  "  as  against  the  title  of  any 
person  adversely  in  actual  occupation  of  and 
rightfully  entitled  to  such  land  or  any  part  thereof 
at  the  time  when  such  land  was  so  brought  under 
the  provisions  of  tbe  Act,  etc."  An  "  applicant  " 
proprietor  must  be,  we  think,  one  who  has  applied 
to  be  registered  as  proprietor,  and  as  every  such 
applicant  in  order  to  be  registered  is  required  by 
law  to  make  a  declaration  that  "  there  is  no  person 
in  possession  or  occupation  of  the  said  lands 
adversely  to  my  estate  or  interest  therein,"  the 
case  contemplated  bv  the  135th  section  could  only 
arise  when  the  first  bolder  of  a  certificate  of  title 
had  procured  it  by  means  of  a  false  declaration, 
and  in  that  case  the  Legislature  declares  the  cer- 
tificate so  fraudulently  procured  to  be  void.  B ut, 
in  the  present  case,  the  land  claimed  was  origin- 
ally granted  (partly  in  the  year  1870,  and  partly 
in  the  year  1874)  to  one  John  Hanlon.  The 
grants  were  pursuant  to  an  enactment  of  the 
Legislature  registered  in  the  Real  Property  office 
without  any  application  by  or  consent  of  John 
Hanlon,  or  any  declaration  as  to  possession,  and 
when  so  registered  the  land  comprised  in  such 
grants  became  subject  to  such  of  the  provisions  of 
the  Act  as  were  applicable,  of  which  in  our  opinion 
the  135th  section  was  not  one,  the  word  "grant " 
being  omitted  (apparently  by  design)  from  that 
section,  though  it  is  used  in  the  immediately  suc- 
ceeding section  and  in  others  in  the  Act,  in  direct 
conjunction  with  the  words  "certificate  of  title  or 
other  instrument "  (Sec.  34).  The  correct  term 
to  describe  a  grantee  such  as  John  Hanlon  would 
be  **  registered  proprietor,"  which  term  is  not  used 
in  the  135th  section.  The  second  ground — that 
the  title  of  the  claimant  was  extinguished  by  the 
Statutes  of  Limitation — was  sought  to  be  met  by 
the  arguments  adduced  by  the  claimant's  coimsel* 
that  the  Statutes  of  Limitation  did  not  apply  to 
any  laud  held  under  the  Real  Property  AcU 
This  sweeping  contention  was  based  upon  tlie  large 
and  general  words  of  the  first  section  of  the  Act 
that  '*  all  laws,  statutes,  Acts,  ordinances,  rules, 
regulations,  and  practice  whatsoever  relating  to 
freehold  and  other  interests  in  land,  so  far  as  in- 
consistent with  the  provisions  of  this  Act,  are 
hereby  repealed  so  far  as  regards  their  application 
to  land  under  the  provisions  of  this  Act."  These 
appear  to  be  very  comprehensive  words,  but  it  may 
be  doubted  whether  they  are  more  than  *'  a 
rhetorical  flourish,"  to  adopt  the  description  of  Mr. 
Justice  Gwynne,  of  South  Australia,  when  con- 
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sidering  the  similar  words  used  in  the  South 
Australian  Act  of  1861,  from  which  our  Real 
Property  Act  was  in  1862  closely  copied.  The 
section  is,  after  all,  little  more  than  surplusage,  as 
CTcry  Act  of  Parliament  must  by  implication,  if 
not  by  express  words,  repeal  all  preTious  legisla- 
tion inconsistent  with  the  proTisions  contained  in 
the  now  enactment.  The  important  question  then 
arises,  are  theproTisionsand  policy  of  the  Statutes 
of  Limitation  inconsistent  with  the  provisions  of 
the  Real  Property  Act  ?  To  answer  this  correctly 
it  is  necessary  to  examine  somewhat  closely  the 
object  and  provisions  of  this  large  and  important 
enactment,  under  which  so  much  of  the  convey- 
ancing of  tlie  Colony  is  at  present  carried  on,  and 
which  being  made  compulsorily  applicable  to  all 
Crown  land  which  was  not  in  1862  under  contract 
for  alienation,  must,  while  it  remains  in  force, 
every  year  control  a  still  larger  proportion  of  such 
conveyancing.  The  object  of  the  Real  Property 
'  Act  as  stated  in  its  full  title  was  "  to  simplify  the 
law  relating  to  the  transfer  and  encumbrance  of 
freehold  and  other  interests  in  land,"  and  it  pro- 
posed to  do  this  by  providing  short  and  simple 
forms  for  the  transfers,  mortgages,  leases,  or  other 
of  the  moie  ordinary  dealings  with  land,  but 
above  all  by  giving  to  each  new  purchaser  of  land 
an  assured  or  guaranteed  title,  which  should  be 
complete  in  itself,  which  should  have  no  backward 
relation,  but  shoidd  disclose  upon  its  face  all  its 
encumbrances  and  defects  as  they  existed  at  the 
date  of  the  instrument  of  title — called  by  the  Act 
a  **  certificate  *' — to  be  issued  to  each  successive 
purchaser  of  land .  For  the  purposes  of  the  present 
enquiry,  there  are  only  three  or  four  out  of  the 
145. sections  of  the  Real  Property  Act  which  need 
special  notion,  viz ,  those  relating  to  the  force 
and  effect  of  a  certificate  of  title.  By  the  83rd 
section,  every  certificate  of  title  is  to  be  received 
in  all  Courts  of  Law  or  Equity  as  evidence  of  the 
particulars  therein  set  forth,  and,  except  in  cases 
otherwise  in  the  Act  provided,  is  to  be  conclusive 
evidence  that  the  person  named  therein  is  seized 
or  possessed  of  the  land  described  in  it  for  the 
estate  or  interest  therein  specified.  By  the  40th 
section,  it  is  enacted  that  '*  notwithstanding  the 
existence  in  any  other  person  of  any  estate  or 
interest,  whether  derived  by  grant  from  the 
Crovm  or  otherwise,  which  but  for  this  Act  might 
be  held  to  be  paramount  or  to  have  priority,  the 
registered  proprietor  of  land  .  .  under  the 
provisions  of  this  Act  shall,  except  in  case  of 
fraud,  hold  the  same  subject  to  such  encumbrances 
.  .  as  may  be  noted  on  the  folium  of  the 
Register  Book  constituted  by  the  grant  or  certifi- 
cate of  title  of  such  land,  but  absolutely  free  from 
all  other  encumbrances,  liens,  estates,  or  interests 
whatsoever,'*  with  certain  exceptions,  none  of 
which  apply  to  the  case  of  the  claimant  in  the 
present  action.  By  the  3 14th  section,  a  purchase 
from  a  registered  proprietor  is  (except  in  case  of 
fraud)  protected,  notwithstanding  he  may  have 
had  **  notice  direct,  or  constructive  of  any  trust  or 
unregistered  interest,  any  rule  of  law  or  equity  to 


the  contrary  notwithstanding,"  and  the  knowledge 
of  any  such  trust  or  unregistered  interest  is  not 
to  be  imputed  as  fraud.  To  further  protect  a 
registered  proprietor,  it  is  provided  by  section  124 
that  no  action  of  ejectment  shall  be  sustained 
against  him,  except  in  certain  specified  cases,  and 
in  all  other  cases  the  production  of  the  certificate 
of  title  "  shall  be  held  in  every  Court  of  Law  or 
Equity  to  be  an  absolute  bar  and  estoppel  to  any 
such  action  against  the  registered  proprietor,  any 
rule  of  law  or  equity  to  the  contrary  notwith- 
standing.'* Section  126  further  protects  any 
bona  fide  purchaser  or  mortgagee  for  valuable 
consideration  from  any  action  of  ejectment,  etc, 
even  where  the  title  of  the  registered  Tcndor  or 
mortgagor  is  defective.  The  135th  section  re- 
ferring to  adverse  possession  has  been  already 
dealt  with.  Taking  all  these  sections  together,  it 
is  quite  obvious  that  the  Legislature  intended  to 
simplify  the  transfer  of  land  by  making  the  cer- 
tificate of  title  of  a  registered  proprietor  sufficient 
and  absolute  proof  of  the  existence  in  him  at  the 
date  of  the  certificate  of  the  estate  or  interest 
which  the  instrument  certifies  that  he  holds,  and 
for  this  purpose  the  Act  disregards  other  interests 
not  appearing  on  the  face  of  the  certificate,  and 
enables  the  registered  proprietor  to  transfer  a 
good  title  to  a  purchaser  unaffected  by  the  existence 
of  such  unregistered  interests.  It  is  in  conformity 
vrith  this  view  that  the  Supreme  Court  of  South 
Australia,  dealing  with  the  precisely  similar  words 
of  the  Real  Property  Act  of  1861  of  that  pro- 
vince, have  repeatedly  held  that  the  registered 
proprietor,  under  a  certificate  of  title,  holds  the 
land  comprised  therein  absolutely  free  from  all 
encumbrances  not  notified  thereon,  and  is  not  even 
bound  by  his  own  demise  made  prior  to  the  date 
of  the  certificate.  See  (inter  alia)  the  following 
cases  in  the  "  South  Australian  Law  Reports  "  :— 
Manning  T.  Grossman,  vol.  6,  p.  130;  2Va»^frv. 
Lord,  vol.  8,  p.  81  ;  Buckett  v.  Knohhe,  vol.  8,  p. 
86  ;  Hunter  Y.  Flayei%  vol.  9,  p.  101.  And  as  to 
the  power  of  a  Coiut  of  Equity  to  interfere  to 
redress  hardships  owing  to  the  force  given  to  the 
certificate  of  title,  see  in  the  same  reports  the 
cases  of  Brady  v.  Brady^  vol.  8,  p.  219 ;  Cnth- 
hertson  v.  Swann,  vol.  11,  p.  102  ;  and  Formhyx. 
Adelaide  Corporation,  vol.  14,  p.  114u  The  case 
of  Wadham  v.  Buttle,  decided  in  1879  (vol.  13, 
p.  1),  was  in  some  respects  similar  to  the  one  now 
before  us,  with  the  distinction  that  the  holder  of 
the  certificate  of  title,  who  was  the  claimant  in 
ejectment  in  that  case,  was  an  "applicant"  pro- 
prietor within  the  meaning  of  the  135th  section 
before  alluded  to,  and  it  was,  therefore,  held  thai 
the  question  of  adverse  possession  under  the 
Statutes  of  Limitation  had  been  improperly  left 
to  the  jury,  and  a  new  trial  was  granted  to  enable 
the  true  issue  (viz.,  the  alleged  fraudulent  ob- 
taining of  the  certificate  of  title  by  a  false  declara- 
tion as  to  possession)  to  be  left  to  the  jury.  •*  If  " 
(said  Judge  Gwynne)  "  the  defendants  cannot 
get  rid  of  the  certificate  of  title  in  this  manner, 
they  are  bound  by  it,  for  it  is  absolute  and  inde- 
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feasible  eyidcnc©,  and  no  Court  can  refuse  to 
receWe  it  as  such."     Concurring  generally  in  the 
view  which  the  South  Australian  Court  has  taken 
of  the  effect  of  a  clean  certificate  of  title  when 
produced  as  evidence  on  the  part  of  a  claimant  in 
ejectment,  we  believe  wo  are  giving  effect  to  the 
expressed  intention   of    the   Legislature  of  this 
Colony  bj  holding  in  the  present  case,  which  is  a 
common  law  action  of  ejectment,  that  the  claimant 
is  entitled  to  recover  upon  production  of  his  cer- 
tificate of  title,  there  being  no  evidence  of  any 
adverse  interest  created  after  the  date  of  such 
certificate  of  which  this  Court  can  take  notice. 
We  are  of  opinion  that  the  Statutes  of  Limitation 
do  apply  to  land  held  under  the  Real  Property 
Act,  but  that  in  each  case  the  Statutes  commence 
to  run  aeainst  the  registered  proprietor  from  the 
date  of  his  certificate  of  title.    If  there  is  a  previous 
adverse  possession  or  outstanding   unregistered 
interest  Except  in  cases  falling  within  the  135th 
section),  the  new  certificate,  to  again  adopt  the 
graphic  language  of  Justice  Q-wynne  in  Hunter  v. 
Flayer,  "acts  Uke  a  wet  sponge  and  wipes  the 
slate  clean,"  or  as  Chief  Justice  Hanson  says  in 
the  same  case,  "  it  causes  all  other  interests  to 
cease    and    determine."      In  cases  which  come 
within  the  135th  section  of  the  Act,  that  is,  when 
a  proprietor  has  secured  his  certificate  of  title  by 
a    false  declaration   that  no  one  is  in  adverse 
possession  of  the  land  applied  to  be  brought  under 
the  Act,  in  these  cases,  or  in  other  like  cases  of 
direct  fraud,  a  Coiu't  of  Common  Law  can  by 
vii^ue  of  the  exception  contained   in   the   40th 
section  of  the  Act,  go  behind  the  certificate  of 
title  and  inquire  whether  it  was  in  fact  obtained 
by  fraud,   and,  if  so,   consequently  void.      The 
precise  point  in  this  case  appears  to  have  arisen  in 
the  Colony  of  Tictoria  in  the  case  of  Michel  v. 
Michel,  4  W.  W.  and  A.  B.  18,  in  which  it  was 
held  that  in  actions  of  ejectment  a  certificate  of 
title  is  only  ]prim&  facie  evidence  of  plaintiff's 
title,  and  his  right  to  the  possession  may  be  met 
and  defeated  by  evidence  of  possession  for  fifteen 
years  by  other  than  the  plaintiff  or  those  through 
whom  he  claims.    But  this  decision  is  based  upon 
the  express  language  of  the  Victorian  Transfer  of 
Land  Statute.    The  49th  section  of  this  Statute 
(corresponding  in  other  respects   to    the    40th 
section  of  the  Tasmanian  Act)  makes  the  land 
included  in   a    certificate    of  title  issued    to    a 
registered  proprietor  subject  **  to  any  iright  sub- 
sisting under  any  adverse  possession  of  such  land." 
In  the  absence  of  any  such  restrictive  words  in 
t^  Tasmanian  Act,  we  are  not  at  liberty  to  intro- 
duce a  similar  restriction  into  the  section  we  have 
to  interpret,  but  must  give  effect  to  the  enactment 
according  to  its  apparently  plain  meaning.      We, 
therefore,   decide    that    the   production   by   the 
claimant  in  ejectment  in  this  case  of  a  clear  cer- 
tificate of  title  to  himself  in  respect  of  the  land 
sought  to  be  recovered,   together   with    formal 
proof  of  the  identity  of  the  laud  described  in  the 
certificate  with  that  described  in  the  writ,  was 
absolute  and  conclusive  evidence  of  his  right  to 


the  possession  of  the  land  claimed,  in  the  absence 
of  any  evidence  of  a  recognition  by  him  sub- 
sequently to  the  date  of  the  certificate  of  any 
tenancy  by  the  defendant,  or  of  any  subsequently 
created  adverse  interest.  The  defendant's  con- 
tention, therefore,  fails  on  both  grounds.  The 
verdict  for  the  claimant  will  stand,  and  the  rule 
to  set  it  aside  will  be  discharged  with  costs.  Sir 
Henry  Wrenfordsley :  Of  course  I  agree  with 
that    judgment. 

Note.— Compiled  and  courteously  supplied 
by  James  White,  Esq,  Recorder  of  Titles, 
Tasmania,  for  purposes  of  this  publication  and  in 
the  absence  of  regular  reports. 

S.  Account  Stated— Coitrgr  v,  Spenci — 
When  Maintainable — Cormderaiionfor  Executed 
Contract.'] — C.  Verbally  promised  S.  in  considera- 
tion of  £600  that  he  would  not  lodge  a  caveat 
against  the  bringing  of  certain  land  under  the 
Transfer  of  Land  Statute,  that  he  would  assist  S. 
in  obtaining  a  certificate  of  title,  and  would  give  a 
transfer  of  his  interest.  C.  carried  out  the  con- 
tract as  far  as  he  could,  the  land  was  brought 
imder  the  Act,  an  increased  contribution  being 
made  to  the  guarantee  fund,  and  it  was  agreed 
that  £50  should  be  deducted  from  the  sum  to  be 
paid  to  C. : — Hold,  that  though  C.  could  not 
recover  on  the  agreement,  since  it  was  not  in 
writing,  he  could  maintain  his  action  upon  an 
account  stated  for  the  amount  of  tho  considera- 
tion.   2  V.L.  E.  (L.)  278. 

O.  Acknowledgment  —  Certificate  of  — 
In  re  Kerr — Objection  to  Register  Land — 
Acknowledgment  of  Melease  of  Dower — Certifi- 
cate of — Insufficiency  of] — It  is  a  good 
objection  to  an  application  to  register  land, 
under  the  Transfer  of  Land  Statute,  as 
free  from  dower,  that  the  certificate  of  ac- 
knowledgment of  the  wife  releasing  her  dower 
does  not  contain  tho  name  of  the  place  at  which 
the  acknowledgment  was  signed,  nor  state  that 
the  Commissioner  before  whom  it  was  signed  was 
not  the  person  employed  to  prepare  the  deed. 
The  Transfer  of  Land  Statute,  1  A.  J.  R.,  163. 


Ackno\yledgment,     Insufficiency     of. 
(See  Insufficiency.) 

Acknowledgment  of  Dower.     See  "  Re- 
lease,*'  No.  6,  ante. 


T.  Action  against  Insurance  Fund— 
Oakden  and  others  v.  Oibbs — Tranrfer  of  Land 
Statute  {No,  301),  sees.  27,  \4Jd— Action  against 
Assurance  Fund — Omission  of  Registrar  to 
endorse  signed  memo,  that  land  had  been  brought 
under  the  Act — Loss  to  plaintiff  through  lending 
money  on  mortgage  of  land  as  under  general  law 
aftrr  it  had  been  disposed  of  under  the  Act.] — Sec. 
146  of  the  Tranfer  of  Land  Statute  (No.  301) 
applies  only  to  a  loss  by  deprivation  of  an  actual 
interest  in  land,  and  not  to  a  loss  of  an  ezpectonoy 
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of  an  interest  sustained  by  the  plaintiff  through 
a  fraud  which  the  apparent  owner  of  land  was 
enabled  to  commit,  through  the  neglect  of  the 
Registrar  to  endorse  (under  sec.  27)  on  the  last 
material  registered  document  lodged,  on  an  appli- 
cation-to  bring  land  under  the  Act,  a  memo,  that 
the  land  had  been  brought  under  the  Act ; 
whereby  the  plaintiff  advanced  money  on  mort- 
gage of  the  land,  as  under  the  general  law,  with- 
out notice  that  the  land  had  been  otherwise  trans- 
ferred.    V.  L.  B.,  Yol.  8  (L.),  p.  380. 

8.  Action  by  Mortgagor—  Griffin  t.  Dunn 
— Consfint  bff  Mortgagee — Transfer  of  Jtand 
Statute^  sec,  94.] — In  an  action  of  ejectment  by 
a  mortgagor  of  land  against  the  representative  of 
his  mortgagor,  the  objection  that  no  consent  of 
the  plaintiff's  mortgagee  to  the  bringing  of  the 
ejectment,  as  required  by  sec.  94  of  the  Transfer 
of  Land  Statute,  has  been  stated  or  proved,  may 
be  cured  by  amendment,  and  cannot,  therefore, 
be  taken  on  appeal.  Such  an  objection,  moreover, 
is  not  one  of  which  the  Judge  of  the  County 
Court  is  bound  to  take  notice  unless  raised  by  the 
parties.    4  V.  L.  E.  (L.),  419. 

O.  Louch  T.  Bcdl — Sees.  93  and  94  Transfer  of 
Land  Statute — Action  by  Mortgagor  for  use  ami 
occupation  brought  without  consent  of  mortgagee 
— Rule  nisi  for  a  nonsuit.'\ — Mr.  Molesworth 
moved  the  ruleabsolute.  Mr.Hodges  showed  cause. 
The  action  was  brought  to  recover  an  amount  due 
for  use  and  occupation  of  premises  at  Benalla, 
and  a  verdict  was  given  for  the  plaintiff,  damages 
£40.  The  premises  had  been  in  the  occupation 
of  a  person  named  Byrnes,  who  assigned  his 
estate  to  trustees.  The  trustees  let  the  premises 
to  the  defendant  Ball,  who  remained  in  possession 
for  several  months.  The  plaintiff  was  the  holder 
of  a  certificate  of  title  to  the  property,  subject  to 
a  mortgage.  It  was  contended  for  the  defendant 
that  the  plaintiff  could  not  sue  for  use  and  occu- 
pation of  the  property  without  having  obtained 
the  consent  in  vnriting  of  the  mortgagee  to  the 
action  being  brought.  Sections  93  and  94  of  the 
Transfer  of  Land  Statute  were  referred  to.  The 
Court  held  that  the  consent  of  the  mortgagee  was 
not  necessary  to  an  action  of  this  kind.  Inasmuch 
as  the  mortgagee  could  not  bring  such  an  action 
as  the  present,  it  did  not  come  within  the  pro- 
visions of  section  94  of  the  Statute.  A.  L.  T., 
1879,  p.  10. 

XO.  Action  for  Damages  —  Fotheringham 
T.  Archer — Declaration  —  Plea  —  DemurrerJ] — 
Where  a  person  fraudulently  personates  the 
owner  of  land,  brings  such  land  under  the  Real 
Property  Act,  and  has  the  name  of  a  peison  to 
whom  he  has  sold,  registered  as  the  proprietor, 
any  action  for  damages  must  be  brought  against 
such  first-mentioned  person,  though  he  has  never 
been  the  proprietor ;  and  an  action  will  not  lie 
against  the  Registrar  of  Titles  under  section  118 
of  that  Act.  W.  W.  and  A.  B.  Rep.,  vol.  5, 
L.  96. 


11.  Action  of  Ejectment — Slack y.  Dom- 
ton— Section  49,  Transfer  of  Land  Statist— 
Effect  of  Certificate  of  Title  on  rights  of  existag 
tenant.'] — The  plaintiff  in  person  appUed  for  % 
rule  nisi  to  enter  a  verdict  for  himself.  The 
action  was  one  of  ejectment  to  eyict  the  defendant 
from  a  hotel  at  Emerald  Hill.  The  hotel  formed 
part  of  the  property  that  was  in  litigation  in  the 
suit  of  Slack  v.  Atkinson.  Plaintiff  relied  upon  a 
certificate  of  title  issued  to  him  in  pursuance  of 
the  decree  of  the  Court  in  that  suit,  as  giving 
him  an  indefeasible  title  to  the  ground  against 
the  defendant.  It  appeared,  however,  that  while 
Atkinson  wns  still  in  occupation  of  the  pn^jerty, 
after  the  decree,  but  before  the  certificate  of  tatJe 
was  issued  to  Slack,  he  had  granted  a  lease  of  the 
premises  to  Mr.  Downton,  which  was  afterwards 
assigned  to  Mrs.  Downton,  the  defendant.  Bj 
section  49  of  the  Transfer  of  Land  Statute,  a  cer= 
tificate  is  issued  subject  to  the  right  of  aoj 
'*  tenant."  Mrs.  Dovmton  being  a  tenant  of  tbie 
property  at  the  time  the  certificate  of  title  ww 
issued  to  Slack,  it  was  contended  for  the  defen- 
dant that  Slack  could  not  recover.  At  the  trial  a 
verdict  wtlb  given  for  the  defendant,  but  leave 
was  reserved  to  the  plaintiff  to  move  to  enter  s 
verdict.  The  Court  held  that,  under  section  ^ 
of  the  Transfer  of  Land  Statute,  the  plain tifi^t 
certificate  of  title  vras  subject  to  the  rights  of 
Mrs.  Downton  as  lessee.  What  those  rights 
were,  or  how  they  were  to  be  got  rid  of,  was 
another  question,  with  which  it  was  not  necessary 
to  deal  on  this  application,  but  while  they  existed 
the  defendant  could  not  be  ejected  from  the 
premises  by  this  mode  of  procedure.  Rok 
refused.     A.  L.  T.,  1879,  p.  2. 

12.  National  Bank  v.  National  Mortga^  and 
Agency  Co. — Land  Transfer  Act,  1870,  sec.  119 
— Actual  Fraud — Notice  of  Breach  of  lV«jf— 
Company — Agent — Trustee.] — Where  a  person 
has  notice  not  only  of  the  existence  of  a  trust  but 
also  of  the  nature  of  that  trust,  and  takes  a  mort- 
gAfie  from  the  trustees  which  is  a  fraud  upon  the 
trust,  he  is  a  party  to  the  fraud,  and  is  not  pro- 
tected by  section  119  of  the  Land  Transfer  Act, 
1870.  Where  a  person  accepts  from  A.  a  transfer 
of  property  belonging  to  B.,  with  which  A.,  to  tl» 
knowledge  of  the  purchaser,  has  no  right  to  deal, 
such  a  transaction  is  an  actual  fraud,  and  is  not 
protected.  A  company  cannot  retain  a  benefit 
obtained  through  the  fraud  of  its  agent.  B.  and 
M.  were  trustees  under  the  will  of  V.  whereby 
they  were  directed  to  mortgage  certain  land  for 
certain  purposes.  They  accordingly  mortgaged 
to  the  N.  M.  and  A.  Co.  in  pursuance  of  the  trust. 
Afterwards  A.  V.  and  J.  V.  (persons  faaiing  a 
residuary  interest  under  the  will)  being  indebted 
to  the  bank,  B.  and  M.  guaranteed  the  payment 
of  the  debt,  and  aftei'wards  gave  the  bank  a  seeood 
mortgage  to  secure  the  overdraft  to  A.  V.  and  J. 
y.  The  same  person  was  manager  of  both  mort- 
gage company  and  bank,  and  at  the  time  of  the 
second  mortgage  knew  of  the  existence  and  naturs 
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of  the  trusts  under  which  the  land  was  held,  and 
consequently  that  giving  the  mortgage  was  a 
breach  of  trust  on  the  part  of  B.  and  M. : — Held, 
that  this  was  a  fraud  and  was  not  protected  by 
the  119th  section  of  the  Land  Transfer  Act,  1870, 
and  was  invalid  as  against  the  beneficiaries  under 
the  will  of  V.  N.  Z.  L.  R.,  Supreme  Court,  vol. 
3,  267. 

13,  Sx  parte  Bowan — Transfer  of  Land 
Statute — Bringing  Land  under  the  Act — Mistake 
in  area  stated  in  Croum  Grant — Adjustment  Certi- 
ficate— Practice.^ — This  was  a  summons  to  the 
Registrar  of  Titles  requiring  him  to  uphold 
objections  to  the  issue  of  a  certificate  of  title  to 
half-an-acre  of  land  at  Caulfield.  The  area  was 
said  to  be  in  excess  of  that  comprised  in  the 
Crown  grant  for  allotment  41,  Parish  of  Prahran, 
at  East  Elstemwick.  It  was  stated  in  giving 
judgment  that  the  Commissioner  of  Titles  was  at 
liberty  to  obtain  any  evidence  to  satisfy  himself 
as  to  the  validity  of  the  claim  of  an  applicant. 
He  was  to  have  all  the  facts  before  him,  and  was 
then  to  exercise  his  discretion.  The  practice  to 
require  an  adjustment  certificate  had  sprung  up, 
but  was  not  binding  in  law.  In  case  of  doubt  the 
Commissioner  can  take  the  opinion  of  the  Court. 
An  officer  could  not  exact  fees  except  under 
authority  of  an  Act  of  Parliament.  An  applicant 
might  satisfy  the  Commissioner  that  he  was 
entitled  to  the  land  vrithout  any  adjustment  cer- 
tificate, and  doing  so,  would  bo  entitled  to  a 
certificate.  Summons  allowed.  A.  L.  T.,  vol.  6, 
p.  88. 

l^fc.  Adjustment  Certificate — Ex  parte 
Rowan — In  re  the  Transfer  of  Land  Statute — 
Parcels — Original  Crown  Allotment — Surplus 
Area — Application  to  hring  land  under  the 
Transfer  of  Land  Statute — JSvidence.^—Vfhere 
application  had  been  made  to  the  Registrar  of 
Titles  to  bring  under  the  Transfer  of  Land 
Statute  an  original  Crown  allotment,  and  to  have 
included  in  the  certificate  of  title  a  surplus  over 
the  measurements  and  area  specified  in  the  parcels 
of  the  Crown  grant,  it  is  the  duty  of  the  Registrar 
to  accept  all  relevant  evidence  tendered  to  prove 
that  such  surplus  pabsed  by  the  grant  so  as  to 
entitle  the  applicant  to  it.  The  Registrar  has  no 
right  to  insist  upon  production  of  a  certificate 
from  the  Lands  Department,  as  the  only  evidence 
upon  which  he  can  act. 

Semble :  That  a  regulation  of  the  Crown  Lands 
Department  requiring  payment  of  the  value  of 
such  surplus  land,  before  issuing  an  adjustment 
certificate  acknowledging  the  grantee's  right  to 
it,  is  quite  unwarranted  by  law.  Y.  L.  R.  vol.  9, 
L.  p.  286. 

IS.  Administration— ^qmiffgrj  v.  Cabot — 
Administration  Act^  1879 — Seal  Estate  unad- 
ministered  of  person  dging  before  Administration 
Aet — Practice — Non-joinder  of  Administrator — 
Will  of  Lands^Land  Transfer  Act,  1870,  sees. 


46  and  119 — Fraud — Notice — Purchasing  Land 
without  enquiry.'] — The  right  of  action  with 
regard  to  real  estate  belonging  to  a  person  who 
died  before  the  coming  into  operation  of  the  Ad- 
ministration Act,  1879,  remains  m  his  heir-at-law 
or  devisee,  and  does  not  pass  to  his  administrator. 
Per  Prendergast,  C.  J. : — If  in  such  an  action  it 
is  necessary  to  join  the  administrator  as  plaintiff, 
as  non  -joinder,  is  not  groimd  for  a  nonsuit.  When 
a  man  agrees  to  sell  land  to  another  and  receives 
payment  of  the  purchase  money,  and  the  purchaser 
dies,  it  is  a  fraud  in  the  vendor  to  buy  back  the 
land  from  the  purchaser's  widow,  without 
enquiring  whether  the  purchaser  left  any  children, 
or  whether  the  widow  had  any  right  to  dispose  of 
his  interest.  It  is  a  fraud  within  the  meaning  of 
section  46  of  the  Land  Transfer  Act  to  bring  the 
land  so  bought  under  the  provisions  of  the  Land 
Transfer  Act  with  the  knowledge  of  these  facts. 
Fraud,  under  section  46,  includes  everything 
comprehended  under  that  term  in  Courts  of  Equity. 
Per  Gillies,  J. : — No  probate  need  be  taken  out  of 
a  will  relating  solely  to  land,  and  the  devisee  can 
deal  directly  with  the  land.  N.  Z.  L.  R.,  Ct. 
App.,  Sup.  Ct.,  vol.  — ,  p.  19. 

XO.  Pannan  v.  Pannan — Real  Property  Act  oj 
1861 — Ejectment  —  Administration  —  Registered 
Proprietor — Prior  Grant — Powers  of  Registrar • 
General  under  Clause  79  of  above  Act.'] — In  eject- 
ment by  administrator  to  whom  a  certificate  of 
title  had  been  issued,  in  pursuance  of  clause  79 
of  the  Real  Property  Act  of  1861,  defendant 
claimed  by  virtue  of  a  grant  of  the  land  made 
prior  to  the  death  of  the  registered  proprietor. 
Verdict  directed  for  the  plamtiff,  with  liberty 
to  defendant  to  move  for  a  nonsuit,  on  the 
ground  that  the  Registrar- General  had  exceeded 
his  power  in  issuing  such  certificate.  S.  A.  R., 
vol.  6,  p.  106. 

X7.  Administration  Suit — Macartney  v. 
Kesterson—As  to  primary  liability  of  personalty 
to  payment  of  mortgage  debt — Real  Property 
Statute^  1864,  sec.  150 — Administration  Suit  to 
ascertain  construction  of  Will — The  will  is  de- 
scribed in  the  judgment t  which  was  written.] — Mr. 
Holroyd,  Q.C.,  and  Mr.  A*Beokett  for  plamtifis ; 
Mr.  Lawes  and  Mr.  Worthington  for  defendants. 
His  Honor  said :  In  this  case,  I  have  to  deal 
with  the  construction  of  the  will  and  second 
codicil  of  Mr.  Wm.  £esterson,  dated  September 
13,  1870,  and  January  29,  1873.  The  will  left 
furniture  and  specific  chattels  to  his  wife — Mrs. 
Mary  Ann  Kesterson,  a  defendant — and  left  all 
the  residue  of  his  real  and  personal  property  to 
her  and  two  ethers,  as  trustees.  It  directed  the 
trustees  with  all  convenient  speed  to  convert  his 
personal  estate  into  money,  and  therewith  pay 
all  his  just  debts,  personal  and  testamentary  ex- 
penses, if  the  same  were  sufficient ;  if  not,  the 
deficiency  to  be  supplied  out  of  the  other  moneys 
coming  to  their  hands,  and  if  the  same  were 
more  than    sufficient,    to   lay  oUt  the    moneys 
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remaining  after  the  several  payments  aforesaid 
in  the  manner  thereinafter  directed  of  iuresting 
moneys.  It  then  directed  the  trustees  to  pay 
rents,  issues  and  profits,  interests  and  dividends, 
of  real  and  personal  estate,  and  invest  the  un- 
appropriated surplus,  if  any,  upon  Government 
and  real  securities,  &c.,  and  improve  the  same  as 
an  accumulating  fund,  and  then  upon  trust  to 
receive  rents,  issues,  profits,  interest,  dividends  of 
real  and  p««rsonal  estate,  and  pay  them  among 
his  daughters  equally,  with  various  limitations 
over.  The  will  contained  a  trust  for  sale  of  real 
and  personal  estate  at  a  period  of  those  limita- 
tions, also  leasing  powers.  By  the  second  codicil, 
amongst  other  things  he  left  his  dwelling-house 
to  his  wife  for  life,  and  authorised  a  sale  of 
unoccupied  land  at  the  discretion  of  his  trustees, 
and  he  desired  that  all  mortgages  should  be  paid 
off  out  of  the  rents  received  from  his  property 
before  the  rents  should  be  divided  amongst  his 
cliildren.  At  his  death,  his  real  properly  was 
subject  to  a  mortgage  of  somewhat  greater  amount 
than  the  balance  of  his  personal  property  after 
payment  of  his  other  debts,  funeral  and  testa- 
mentary expenses.  The  question  I  have  to  deal 
with  is  if  it  is  a  debt  payable  out  of  the  personal 
property  in  exoneration  of  the  real.  I  think  that 
under  the  will  payment  of  mortgages  was  pro- 
vided as  of  other  debts.  He  doubted  whether 
the  personalty  would  be  sufficient  or  insufficient 
for  the  purpose.  If  it  were  more  than  sufficient 
he  directed  an  investment,  and  that  the  interest 
of  the  investment  should  go  in  the  same  course 
as  his  real  estate;  but  if  the  personalty  were  in- 
sufficient, he  directed  that  the  deficiency  should 
be  supplied  out  of  the  other  moneys  coming  i  ■»  the 
hands  of  his  trustees.  The  personalty  being  dis- 
posed of,  and  no  immediate  provision  for  sa  e  of 
real  estate,  the  other  moneys  coming  to  their 
hands  would  be  rents,  rente  of  real  estates  which 
would  be  diverted  from  his  daughters*  estates 
imtil  all  debts,  &c.,  were  paid.  I  have  been  re- 
ferred to  Moore  v.  Moore,  2  De  Ot.  and  S.,  602, 
much  resembling  this  case,  but  not  so  strong  as 
to  the  primary  responsibility  of  personalty,  not- 
withstanding the  Act  213,  sec.  150 ;  also  to 
Porcher  v.  Wilson,]l4,W .  K  ,  1001.  The  codicil 
again  expresses  the  same  intent,  but  as  it  with- 
draws part  of  the  real  estate  from  the  distribu- 
tion among  the  daughters,  the  testator  may  have 
thought  that  it  was  right  to  repeat  it.  Declare 
that  the  trusts  of  the  will  of  the  testator,  Wm. 
Kesterson,  should  be  carried  out  under  the  direc- 
tion of  this  Court.  Declare  that  according  to  the 
said  will  and  codicils,  the  general  personal  estate 
of  the  said  testator  should  be  applied  inpayment 
of  his  general  and  testamentary  expenses,  legacies 
and  debts,  including  debt«  by  mortgage,  and  the 
deficiency  therefrom  made  up  out  of  the  rents 
and  profits  of  his  real  estate  devised  to  his 
daughters  and  their  iseue,  postponing  their  rights 
thereto.  Declare  that  a  new  trustee  of  the  said 
will  should  be  appointed  instead  of  Edward 
Ashley,  who  has  renounced  the  said  tmst.    Befer 


it  to  the  master  to  appoint  such  tnutee,  in  case 
the  defendants,  Mary  Ann  Kesterson  and  Richard 
White  Kitchen,  do  not  agree  in  such  appoint* 
ment.  Direct  accounts  according  to  prayer  of  the 
bill.  Reserve  further  directions  and  costs. 
Liberty  to  apply.    A.  L.  T.,  1880,  p.  177. 


le.  Administrator— Paimait  y.  Fannau— 
Seal  Property  Act,  IS61— InieHaU*  Meal 
Estate,  1867  ^  Transmission — Cerii/ieat^  of 
Title.'] — A  certificate  of  title  issued  under  clause 
79  of  the  Real  Property  Act^  1861,  is  not  in- 
validated by  reason  that  the  particulars  of  trans- 
mission through  which  the  applicant  claims  are 
not  entered  on  the  register.  But  it  is 
sufficient  if  such  certificate  purports  to  be  issued 
pursuant  to  the  direction  of  the  Lands  TiUes 
Commissioner,  the  decision  of  such  Com- 
missioner being  final  and  without  appeal.  An 
administrator  entitled  to  real  estate  of  an  intestate 
by  virtue  of  the  Inheritance  Act  of  1867  is  not  a 
person  authorised  by  clause  79  of  the  Keal  Pro- 
perty Act  of  1861  to  apply  to  be  registered  as 
proprietor  of  the  lands  of  an  intestate,  and  the 
Real  Property  Commissioners  have  no  juris- 
diction to  register  transmission  to  him,  but  he  is 
entitled  to  maintain  ejectment  by  virtue  of  his 
letters  of  administration,  irrespective  of  the  Real 
Property  Act,  and  his  title  of  possession  dat^s 
back  to  the  death  of  the  intestate  the  moment 
such  letters  are  granted.  The  lands,  therefore, 
of  an  intestate  of  which  at  the  time  of  his  death 
he  is  registered  as  proprietor,  are  by  virtue  of  the 
Inheritance  Act  of  1867  removed  from  the  pro- 
visions of  the  Real  Property  Act  of  1861.  The 
provisions  of  the  Intestates  Estates  Act,  1867, 
making  the  production  ofletters  of  administration 
conclusive  evidence  that  the  deceased  died  in- 
testate, do  not  dispense  with  the  proof  of  the 
death,  but  the  production  of  such  letters  of 
administration  only  estabhshes  conclusively  the 
intestacy,  when  the  intestate  is,  in  fact,  proved 
to  be  dead.     S.  A.  R.,  vol.  7,  p.  64. 

18.  Be  MacCarthy—Real  Property  Act,  1861 
— Intestate  Real  Estates  Distribution  Act,  1867 
— Devisee — Trust  Estates — Purchaser J^— A.  de- 
visee under  a  devise  of  trust  estates  of  which  the 
testator  was  seized  in  fee-simple  as  administrator 
of  an  intestate  who  has  died  after  the  Intestate 
Real  Estates  Distribution  Act,  1867,  came  into 
operation,  is  not  entitled  to  sell  such  land  without 
the  consent  of  the  persons  beneficially  interested 
in  the  same,  nor  will  the  Registrar- General  be 
compelled  to  register  as  proprietor  of  such  land, 
under  the  provisions  of  the  Real  Property  Act, 
1861,  a  purchaser  from  such  devisee  without  such 
consent.  S.  A.  R.,  vol.  11,  p.  39.  See  aUo 
"  Duties*  Nonjoinder." 

go.  Admission  Evidence  Improperly- 

Small  and  another  v.  Glen — Inconsistency  in 
description  and  delineation  of  land  in  a  muniment 
of  title — Where  the  figures  purporting  to  give  tie 
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area  and  lineal  measurements  on  a  plan  in  a  Cer- 
tijicate  of  Title  under  the  Transfer  of  Lands 
Statute  do  not  correspond  with  the  land  as  de- 
lineatedy  they  may  he  rejected  as  Falsa  demons- 
tratio — Disseising] — This  was  an  action  of  tres- 
pass relating  to  land  at  Prahran.  At  the  trial 
the  juiy  gave  a  Terdict  for  the  plaintiffs.  A  rule 
nisi  was  obtained  for  a  nonsuit  or  a  new  trial, 
which  was  argued  last  term.  The  material  facts 
are  stated  in  the  judgment.  Mr.  Walker 
appeared  for  plaintiffs,  and  Mr.  Higinbotham 
and  Mr.  Williams  for  defendant.  The  Chief 
JiiBtice  now  delivered  the  judgment  of  the  Court: 
Action  for  injury  to  the  reversion  in  a  portion  of 
land  delineated  on  a  plan  on  the  record  as  ex- 
tending from  Chapel-street  to  Cato-street, 
Prahran,  198ft.  in  length  and  54ft.  lOjin.  in 
width.  Pleas  not  guilty,  and  reversion  not  in  the 
plaintiffs  as  alleged.  Verdict  for  the  plaintiffs. 
The  present  rule  was  obtained  for  a  nonsuit  on 
points  reserved,  and  also  for  a  new  trial  on  the 
grounds  of  mis-direction  and  improper,  reception 
of  evidence.  The  plaintiffs  proved  their  having 
let  this  land  to  a  tenant  on  lOtb  December,  1875, 
for  four  years,  and  the  payment  to  them  of  rent. 
They  also  proved  a  certificate  of  title  under  the 
Transfer  of  Land  Statute,  dated  30th  November, 
1870,  duly  issued  to  them  for  the  same  portion 
of  land,  described  in  the  certificate  as  the  land 
delineated  and  coloured  red  on  the  map  on  the 
margin  containing  3D  9-19ths  perches  or  there- 
abouts, this  map  on  the  certificate  corresponding 
in  all  particulars  with  that  on  the  record.  The 
land  formed  part  of  portion  No.  41,  Prahran,  the 
Crown  grant  for  which  had  been  issued  on  10th 
December,  1850.  It  was  subdivided  and  sold. 
In  the  year  1878,  the  frontage  to  Cato-street  was 
newly- fenced  by  the  plaintiflS,  and  this  fence  was 
soon  after  out  down  and  removed  by  the  defen- 
dant. A  renewal  by  the  plaintiffs  and  removal 
by  the  defendant  were  both  repeated,  and  for 
these  I  respasses  the  present  action  was  brought. 
The  defendant  relied  on  a  conveyance  to  him 
from  a  Mr.  John  Hawkins,  dated  13th  July,  1876, 
of  a  strip  of  land  of  about  2ft.  in  width,  fronting 
Cato-street  on  the  east,  and  extending  on  either 
side  of  the  plaintiff's  frontage.  He  also  con- 
tended that  by  the  evidence  adduced  it  was  shown 
that  Hawkins  and  the  others  from  whom  the 
plaintiffs  derived  title,  as  well  as  the  plaintiffs 
themselves,  had  been  out  of  possession  for  more 
than  15  years,  and  the  present  action  could  not 
therefore  be  maintained.  During  the  conduct  of 
the  defendant's  case,  the  plaintiffs,  the  cross- 
examination  of  a  witness  for  the  defendant, 
C)ved  the  execution  of  three  deeds  relating  to 
d  than  that  the  subject  of  the  action.  These 
deeds,  tlie  defendant  alleged,  were  improperly 
received  in  evidence.  He  also  contended  that, 
although  the  plaintiffs  had  given  evidence  of  a 
possessory  title  by  establishing  a  tenancy  and 
payment  of  rent '  o  them,  yet  they  had  nonsuited 
themselves  by  proving  the  certificate  of  title  under 
the  Transfer  ot  Land  Statute,  as  it  showed  only  a 


right  to  a  piece  of  land  which,  commencing  at 
Chapel-street,  did  not  extend  to  Cato-street,  that 
they  were  bound  by  the  figures  on  the  plan,  and 
the  actual  distance  between  the  streets  was  more 
than  those  figures  represented.  No  title  was, 
therefore,  shown  to  the  narrow  strip  fronting 
Cato-street,  on  which  the  trespasses  had  been 
committed,  and  to  which  the  defendant  had  es- 
tabhshed  a  title.  The  question  of  parcel  or  no 
parcel  is  generally  one  for  the  jury,  but  in  this 
case  the  whole  description,  as  well  as  position,  are 
given  by  a  written  instrument — the  certificate  of 
title;  and  the  proper  interpretation  of  such  a 
document  is  for  the  Court.  The  land  is  described 
generally  in  the  certificate,  and  particularly  by 
reference  to  the  plan.  The  land  delineated  is 
that  which  is  comprised  in  the  certificate.  On 
the  plan  three  straight  lines  were  drawn  at  right 
angles  one  to  the  other,  forming  three  sides  of  a 
parallelogram,  and  close  to  each  of  these  lines 
were  written  the  names  of  three  streets — '*  Com- 
mercial-road," **  Chapel-street,"  and  "  Cato- 
street,"  the  part  coloured  red  being  represented 
as  abutting  on  Chapel  and  Cato-streets,  having  a 
frontage  to  each  of  them.  The  out«ide  bound- 
aries are  not  in  dispute— the  acreable  contents 
are  evidently  given  approximately — the  land  com- 
prised in  the  certificate  was  that  described — not 
any  particular  quantity  of  land,  and  as  it  extends 
from  street  to  street,  the  distance  at  which  those 
streets  are  apart  would  only  be  of  importance  as 
regards  the  contents.  If  the  plan  apart  from  the 
figures  is  to  govern,  no  difficulty  arises  ;  the  land 
is  bounded  by  one  street  on  the  east,  and  by  the 
other  on  the  west,  the  figures  describing  the 
length  are  erroneous,  and  the  plaintiffs  possess 
more  than  the  acreable  contents  mentioned  in  the 
certificate,  the  excess  being  covered  by  the  words, 
**  or  thereabouts "  j  but  if  the  figures  are  to 
govern,  it  is  impossible,  consistently  with  the  plan, 
to  place  the  land  in  any  other  position  thereon 
than  that  which  it  now  occupies.  If  the  centre 
of  a  piece  of  land  of  the  dimensions  represented 
by  the  figures  is  placed  in  the  centre,  between 
the  streets,  instead  of  having  a  frontage  to  each, 
it  would  not  have  one  to  either.  Abutting  one 
street,  it  would  have  a  frontage  to  that  one,  but 
none  to  the  ©ther.  We  see  no  reason  to  justify 
the  figures  being  allowed  to  control  the  plain  and 
obvious  meaning  of  the  description  on  the  plan,  or 
the  placing  the  land  in  any  of  the  uncertain 
positions  we  have  suggested — the  old  maxim,  falsa 
demonstratio  non  nocet,  may  be  applied,  and  the 
length  given  in  figures  rejected.  We  entertain 
no  doubt  as  to  the  correctness  of  this  conclusion ; 
and  as  similar  cases  may  arise  in  the  subdivision 
or  sale  of  Crown  lands,  which  it  is  not  questioned, 
in  several  instances  contain  more  than  the 
acreable  quantity  described,  it  seems  desirable 
that  our  views  of  the  law  on  the  subject  should  be 
known.  It  is  unnecessary  to  decide  whether  the 
plaintiffs  in  this  casa  havinc  proved  a  possessory 
as  well  as  a  documentary  tiUe  by  certificate,  could 
on  failure  of  the  latter  to  sustain  their  case  fall 
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back  on  the  former ;  for  the  documentary  title 
baa  not  failed.  The  facts  of  the  case  to  which  we 
were  referred,  Davison  and  others  v.  Oeni,  1  H. 
&  N.  744,  do  not,  however,  appear  to  be  analogous 
to  those  of  the  imaginary  case  submitted.  If  the 
parcels  in  the  certificate  did  not  correspond  with 
those  in  the  lease,  some  difficulty  might  be  ex- 
perienced in  rejecting  the  effect  of  the  certificate. 
As  to  the  defence  of  the  Statute  of  Limitations, 
the  eyidence  adduced  by  the  defendant  failed  to 
prove  a  disseisin  of  the  plaintiffs  or  of  any  of 
those  through  whom  they  derived  title.  The 
whole  land  had  been  enclosed  with  a  fence,  houses 
erected  on  the  one  part  and  inhabited  ;  the  other 
part  had  been  cultivated  by  Adams,  evidently  as 
an  adjunct  to  the  dwelling-house  ;  the  plaintiffs 
purchased  the  whole  from  Adams,  and  remained 
in  possession.  The  circumstance  that  the  en- 
closure of  the  western  portion  was  allowad  to 
become  defective,  that  the  materials  composing  it 
were  removed,  and  that  a  series  of  trespasses  such 
as  passing  across  the  land,  discharging  rubbish, 
and  other  acts  of  a  similar  nature  were  committed 
by  several  persons,  does  not  amount  to  proof  of 
occupation.  No  one  person  asserted  he  was 
ever  in  occupation  of  any  part,  and  no  one  fact 
from  which  occupation  could  be  legitimately  in- 
ferred was  establislied.  A  direction  in  such  a 
case  would  not  amount  to  a  mis-direction,  forbad 
the  jury  found  for  the  defendant,  such  a  finding 
would  have  been  against  evidence.  The  objection 
on  the  grounds  of  the  improper  reception  of  evi- 
dence applies  to  three  deeds — Hawkins  to 
Everett,  Hawkins  to  Nunnington,  and  Hawkins 
to  Tarry.  Hawkirs'  execution  of  these  deeds  was 
somewhat  irregularly  proved  for  the  plaintiffs  on 
cross-examination  of  Benrole,  a  witness  for  the 
defendant.  All  these  deeds  relate  exclusively  to 
land  west  of  Cato- street.  No  reason  was  given 
why  they  were  received  in  evidence,  and  save  as 
improperly  increasing  the  costs  of  the  trial,  their 
admission  appears  to  be  a  matter  of  no  import- 
ance. The  objection  was  not  pressed  during  the 
argument.  A  finding  for  the  defendant  with 
these  deeds  excluded  would  have  been  against 
evidence,  and  we  do  not,  therefore,  feel  justified 
in  disturbing  a  verdict  on  such  grounds.  The 
rule  nisi  will  be  discharged.  A.  L.  T.,  1880, 
p.  197. 

gl.  Admission  against  Interest — Chom- 
ley  V.  Firebrace — Transfer  of  Land  Statute  (No. 
301),  sec.  50 — Solicitor  and  Client — Mortgage 
Notice — Breach  of  Trust — Fraud — Evidence.']  — 
A.,  a  solicitor,  vras  the  survivor  of  two  trustees  of 
a  settlement,  under  which  they  had  power  to 
invest  and  to  vary  investments  with  the  consent 
of  the  tenant  for  life,  and  the  tenant  for  life  had 
power  to  appoint  new  trustees,  which  was  never 
exercised.  A.  was  also  attorney  under  power  of 
the  defendants,  trustees,  to  invest  moneys.  He 
invested  moneys  of  the  settlement  trust  in  his  own 
name  upon  mortgages,  one  under  the  Transfer 
of  Land  Statute,  and  paid  the   income  to  the 


tenant  for  life,  rendering  signed  accounts  referring 
to  them.  Shortly  after,  being  indebted  to  the 
defendants,  he,  vnthout  consent  of  the  tenant  for 
life,  drew  and  executed  transfers  of  the  mort^agei 
to  them,  untiuly  reciting  receipt  of  the  oonsidera-* 
tion  moneys.  Two  days  after,  he  killed  himself, 
dying  in  insolvent  circumstances.  Upon  bill  by 
new  trustees  of  the  settlement  against  the 
defendants,  seekingare-transfer  of  the  mortgai^ : 
— Held,  on  appeal  (affirming  the  decision  of 
Molesworth,  J.),  that  as  to  the  mortgagee  under 
the  old  law,  the  defendants  should  be  deemed  to 
have  had  notice  of  A.'s  breach-  of  trust,  and 
should  re-transfer  the  mortgagee  to  the  plaintiffs ; 
and  (reversing  the  decision  of  Molesworth,  J.) 
that  tlie  same  principle  applied  to  the  mortgage 
under  the  Transfer  of  Land  Statute.  The  doctrine  of 
constructive  notice  is  not  affected  by  the  Transfer 
of  Land  Statute  (No.  801),  sec.  50,  as  protecting 
a  purchaser.  A  trustee  having  invested  trust 
moneys  upon  several  mortgages  in  his  own  name, 
rendered  accounts  to  the  cestui  que  trust,  signed 
by  him,  giving  credit  for  sums  received  for  mterest 
upon  such  mortgages : — Held,  that  these  docu- 
ments were  sufficient  evidence  of  the  trust,  not- 
withstanding the  Statute  of  Frauds,  and  were 
admissible  in  evidence  against  persons  claiming  as 
assignees  from  him,  after  his  death,  as  being  ad- 
missions by  a  deceased  person  against  his  interest. 
The  IVansfer  of  Land  Statute  (No.  301),  sec.  50, 
should  be  construed  strictly,  its  exceptions, 
liberally.  Fraud  in  that  section  applies  equally 
to  the  cases  of  fraud  by  a  purchaser,  and  by  a 
vendor.     V.  L.  B.,  vol.  5,  p.  67. 

2X  (A)  Murphy  y.  Michel^ Certijicate  of  Title 
— Adverse  possession.] — In  an  action  of  eject- 
ment, begun  by  a  writ  issued  13th  April,  1866, 
the  plaintiff  launched  his  case  by  proving  a  cer- 
tifieatd  of  title,  dated  7th  April,  1866,  which 
certified  that  the  plaintiff  "  is  now  the  proprietor 
of  an  estate  in  fee-simple  "  m  the  land  sued  for, 
'*  subject,  nevertheless,  to  such  encumbrances  and 
interests  as  are  notified  by  memorandum  under- 
written." Underwritten  was  the  following  memo- 
randum : — Any  rights  subsisting  under  any 
adverse  possession  of  the  land.  The  defendant, 
in  answer,  showed  that,  from  1849  downwards, 
the  land  was  in  the  successive  occupation  of  per- 
sons through  whom  the  plaintiff  did  not  claim,  * 
and  the  defendant  did  claim.  The  plaintiff,  in 
reply,  showed  that  the  persons  through  whom  the 
defendant  claimed  had  not  the  sole  occupation, 
that  no  one  person  then  had  exclusive  possession : 
— Held,  on  a  motion  to  enter  a  verdict  for  defen- 
dant: (1)  That  the  certificate  was  a  valid  one 
under  the  Acts,  No.  140  and  No.  180,  s.  26,  and 
the  regulations  issued  under  the  latter  ;  (2)  That 
in  an  action  of  ejectment  such  a  certificate  is  only 
pri  1  a  facie  evidence  of  plaintiff's  title  and  his 
right  to  the  possession,  and  is  met  and  defeated 
by  evidence  of  possession  for  fifteen  years  by 
others  than  the  plaintiff  or  those  through  whom 
he  claims.    4  W.  W.  &  A.  B.,  L.,  13. 
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Adverse  Possession.  See  Mudgway  v. 
Davy  and  Buick^  1,  ante  ;  Sbarpe  v.  Hadl^,  3, 
ante  ;  Featherstone  v.  Hanlonf  4,  ante  ;  Oallash 
et  Uxor  T.  SchutZf  22,  poet ;  Coleman  v.  Ririay 
4C,  post;  Pullen  v.  Thompson^  74,  post;  St. 
George  t.  Burnett,  175,  ^o*^  ;  ca?  ^arte  Broivn, 
ISS,  post ;  Buchnall  t.  Segmanson,  188,  j7o«^. 


Qallash  et  uxor  v.  Schutz — i^a^  Property 
Act,  1861,  wc.  134.] — Through  a  mistake  made  by 
a  licensed  surreyor  in  a  plan,  a  portion  of  the 
defendant's  land  was,  on  the  bringing  of  the  land 
under  the  Beal  Property  Act,  included  in  a  cer- 
tificate of  title  issued  to  t)ie  plaintiff,  the  defen- 
dant beine;  then  in  actual  occupation  of  the  land  : 
— Held,  on  action  for  trespass  by  plaintiff,  that 
the  defendant  haying  been  in  actual  occupation, 
and  rightfully  entitled  when  the  land  was  brought 
under  the  Act,  the  plaintifl  's  certificate  was  void 
as  against  the  defendant  by  yirtue  of  section  134 
of  the  Real  Property  Act  of  1861.  S.  A.  B.,  vol. 
16,  p.  129. 

2^.  Affidavit  of~No  Caveat—Jn  re 
Kennedy  —  Motion  Standing  Over — No  Need 
of  Fresh  Affidavit.']— Whonit  on  a  motion  for 
administration,  an  affidavit  has  been  -filed  of  no 
caveat  being  then  entered,  and  the  motion  stands 
over  for  the  filing  of  other  affidavits — when  the 
motion  is  renewed  on  the  other  affidavits,  no 
later  affidavit  of  no  caveat  need  be  filed.  1  W. 
&  W.,  I.  B.,  &  M.,  16. 

Agent.  See  National  Bank  v.  National  Mort- 
gage and  Agency  Co.,  No.  12,  ante. 

Agent  bl  parte.  See  ex  parte  Rowan,  No. 
14,  ante. 

g-A.  Agreement— ITiin^er  v.  Player— Real 
Property  Act,  1861 — Tenant  in  possession — Tres- 
passer— Payment  of  Rent.] — A  tenant  in  posses- 
sion, under  an  agreement  with  a  person  who 
subsequently  obtains  a  clean  certificate  of  the 
land  in  respect  of  which  such  agreement  is  made, 
becomes  a  trespasser  as  against  such  person  until 
a  f  reeh  tenancy  is  created  by  possession  and  pay- 
ment of  rent.    S.  A.  B.,  vol.  9,  p.  100. 


Agreement  for  Lease — Tranter    v. 

1/ord — Real  Property  Act,  1861 — Ejectment — 
Tenancy  from  Tear  to  Year.] — In  ejectment  by 
the  registered  proprietor  of  land  under  the  Beal 
Property  Act,  the  defendant  set  up  that  he  had 
entered  into  possession  by  virtue  of  a  verbal 
agreement  for  a  lease  for  ten  years  from  the 
former  registered  proprietor,  and  that  by  virtue 
of  such  agreement  he  became  tenant  from  year  to 
year,  and  was  entitled  to  six  months'  notice,  ex- 
piring at  the  time  of  year  when  his  tenancy 
egan  : — Held,  following  Manning  v.  Grossman, 
that  the  defendant  showed  no  estate  or  interest  m 
the  land  valid  against  the  unencumbered  certifi- 
cate of  the  registered  proprietor.  S.  A.  B.,  vol. 
8,  p.  81. 


.  Agreement  for  Lease  Protected— 

Re  Thompson  v.  Chipps — Land  Transfer  Act, 
1885,  S€cs..\4ti,  14S— Caveat  to  Protect  Interest 
under  Agreement  for  Lease — Diligence — Summons 
—  Specific  Relief  .]- -Where  a  person  claims  the 
right  to  specific  performance  of  any  contract  in- 
volving an  interest  in  land  under  the  provisions 
of  the  Land  Transfer  Act,  and  enters  a  caveat  to 
protect  that  interest,  he  must,  with  reasonable 
diligence,  go  on  to  assert  the  right  claimed,  or  the 
Court  will  order  the  caveat  to  be  removed.  A 
claim  by  a  caveator  to  have  a  lease  executed  in 
accordance  with  an  agreement  made  with  a  former 
registered  proprietor;  will  not  he  decided  on 
summons  imder  section  144  of  the  Land  Transfer 
Act,  1885.  The  proper  remedy  is  an  action  for 
specific  reUef .  IT.  Z.  L.  B.,  Supreme  Court,  1887, 
part  2,  p.  52. 


Agreement  for  Sale. 
wolt.  No.  im,post. 


See  Lange  y.  Bud- 


gT.  Agreement  to  Lease  by  Mortgagor 
— Thompson  and  Chipps  v.  Finlay — Specifics  Per* 
formance — Land  Transfer  System — Sale  by  mort' 
gagee  subject  to  agreement.] — Where  a  vaUd  con- 
tract to  grant  a  lease  for  a  term  of  years  has  been 
created  subsequently  to  a  mortgage  and  without 
the  mortgagee's  consent,  but  the  mortcfagee  in 
exercise  of  his  power  of  sale  expressly  sell  subject 
to  such  contract,  it  is  a  moral  fraud  on  the  pur- 
chaser to  repudiate  the  contract,  and  the  Land 
Transfer  Act  vnll  not  protect  him.  Facts  and 
circumstances  which  imdcr  the  old  system  tend  to 
show  the  creation  of  a  new  tenancy  between  the 
tenant  and  the  mortgagee,  unoer  the  Land 
Transfer  system  tend  to  show  a  recognition  of  an 
existing  tenancy  under  the  mortgagor.  N.  Z.  L. 
B.,  1887,  p-  203. 


Agreement  to  Pay  Principal— 
Burne  v.  Stewart — Mortgage — First  and  Second 
Mortgagees  —  Payment  of  Interest — JEstoppel 
— Land  Transfer  Act — Power  of  Sale — Right 
of  Mortgagee  to  call  in  principal  on  default  of 
payment  of  interest.] — A.  and  B.  were  first  and 
second  mortgagees  of  a  property.  The  mortgagor 
haying  become  insolvent  and  made  default  in 
payment  of  interest,  B.  paid  the  interest,  saying 
m  a  series  of  letters  that  he  was  making  arrange- 
ments to  take  a  transfer  of  the  mortgage,  that  he 
would  pay  the  interest,  and  requesting  A.  to 
insert  in  the  receipt  for  the  interest  that  he  would 
execute  a  transfer  of  the  mortgage  when  required, 
which  undertaking  A.  gave.  After  paying  interest 
for  three  years,  B.  refused  to  pay  any  more  or  to 
take  over  A.'s  mortgage : — Held  (1)  That  no 
agreement  to  pay  the  principal  money  on  A.'8 
mortgage  could  be  implied  against  B. ;  (2)  That 
B.  was  not  estopped  from  denying  his  liability  to 
pay  A. 

Semble:  That  where  a  mortgage  under  the 
Land  Transfer  Act  contains  a  clause  declaring 
that  the  power  of  sale  contained  in  the  Aot  shall 
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be  exercisable  immediatelj  after  default  in  paj- 
meni  of  principal  or  interest  money  and  default  is 
made  in  payment  of  interest  before  tire  principal 
becomes  due,  the  mortgagee  is  not  entitled  to 
insist  on  the  payment  of  the  principal  money  as  a 
condition  of  his  abstinence  irom  the  eiercise  of 
his  power  of  sale,  but  is  bound  at  any  time  before 
sale  to  accept  his  interest  in  arrear  with  expenses. 
N.  Z.  L.  B.,  Sup.  a.,  No.  3247. 


|(A.)  Harvey  ▼.  /rt/;/*?.]— In  a  mortgage 
under  the  Transfer  of  Land  Statute,  upon  default 
in  payment  of  interest,  although  the  time  for 
payment  of  the  principal  has  not  arrived,  the 
mortgagee  can  only  be  stayed  from  selling  by 
payment  or  tender  of  the  whole  amount  principal 
and  interest.    W.  W.  &  A.B.  Rep.  vol.  5,  p.  125. 

Agreement  for  the  Sale  of  Land- 


Lange  ▼.  Rudwolt — In  Appeal — Real  Property 
Act  of  1861^— Executory  Contract.^ — An  instru- 
ment purporting  to  transfer  or  affect  land  under 
the  Real  Property  Act  1861,  but  not  in  the  form 
prescribed  by  such  Act,  and  incapable  of  registra- 
tion under  it  conveys  no  estate  or  interest  in  the 
land  at  law,  or  in  equity,  and  cannot  be  specifically 
enforced.  It  may  confer  a  right  to  damages  for 
its  non-performance.  On  the  death  of  a  registered 
proprietor  of  land  under  the  Real  Property  Act 
1861,  the  Lands  Titles  Commissioners  have  the 
sole  and  final  decision  as  to  the  persons  to  whom 
the  land  is  transmitted.  A  the  registered  pro- 
prietor of  the  fee-simple  of  a  section  of  land 
entered  into  an  agreement  for  the  sale  of  portion 
of  the  same  to  B,  upon  certain  terms  as  to  pay- 
ment specified  in  the  said  agreement.  These 
terms  were  duly  complied  with,  but  in  the  mean- 
time, A  had  died,  devising  all  his  real  and 
personal  estate  in  trust  for  his  wife  and 
children : — Held,  that  the  agreement  not  being 
in  the  form  prescribed  by  the  Act,  and  therefore 
incapable  of  registration  conferred  no  estate  on 
the  purchaser,  and  that  specific  performance 
could  not  be  enforced. 

Semble: — That  no  executory  contract  for  the 
sale  of  land  under  the  above  Act  is  valid. 
Qusere  :  Whether  the  Supreme  Court  has  any 
jurisdiction  in  cases  of  transmission  by  reason  of 
the  death  of  the  registered  proprietor  of  Isnd 
under  the  provisions  of  the  Real  Property  Act  of 
1861,  and  whether  the  absolute  and  final  decisions 
in  all  such  cases  is  not  vested  in  the  Registrar- 
General  and  the  Lands  Titles  Commissioners. 
S.  A.  B.,  vol.  7,  p.  1. 

OO.   Agreement   to    Transfer    Land— 


Eagles  v.  Blain —  Oood  Titled — An  agreement  to 
give  a  good  transfer  of  land  implies  an  agreement 
to  give  a  good  title.    A.  S.  R.,  153. 

3X.  Alteration  In  Mortgage  after  Exe- 
cution—jtfarArer  V.  Weld— Principal  and  Agent 
— Solicitor — Agent  for  both  parties — Land  Trans- 
fer Act — Mortgage^ Registration,'] — Where,  in  a 


mortgage  transaction,  one  solicitor  act«  for  moK* 
gagee  and  mortgagor,  and  the  mort^fagee  pap  the 
money  to  him,  the  acceptance  by  the  mort|ragin-  rf 
part  of  the  money  from  the  solicitor  is  eTidenceof 
a  ratification  by  the  mortgagor  of  the  authoritj  of 
the  solicitor  to  receive  the  whole  monej  from  the 
mortgagee,  and  the  mortgagor  cannot  repudiate 
the  solicitor's  authority  to  receive  the  moo«y. 
The  endorsement,  after  execution,  upon  a 
memorandum  of  mortgage  of  land  under  the 
Land  Transfer  Act  of  a  note  stating  that  tke 
document  is  subject  to  a  prior  mortga^,  has  ae 
material  effect  upon  the  instnunent  or  the 
registration,  and  does  not  vitiate  either.  5".  Z. 
L.  R.,  Sup.  Ct.,  No.  3,  p,  104. 


3g.  Applicant  made  Plaintiff— Jg^  Seldm 
— Settling  Issues — Motion  to  settle  Zj^ae*.]— 
An  applicant  to  bring  certain  land  at  Lane  Cove 
under  the  Real  Property  Act,  claimed  under  s 
Crown  Grant  dated  July  1819,  and  allefred  Ibat 
he  had  been  in  possession  for  more  than  20  yean. 
The  caveator  claimed  part  of  the  land,  for  whitk 
the  applicaut  asked  for  a  certificate  of  title  under 
a  Crown  Grant  dated  1840.  He  denied  that  the 
land  claimed  by  him  was  included  in  the  gnat 
ma  le  to  the  applicant  in  1819,  and  he  denied  the 
applicant's  possession. 

Percuriam  : — This  matter-is  of  no  importance ; 
this  is  not  like  an  action  for  ejectment.  The 
applicant  will  be  plaintiff,  and  the  caveator 
defendant : — Order  accordingly,  the  issues  having 
been  agreed  to  by  the  parties.  N.9.  W.  "  We^y 
Notes,"  vol.  1,  77. 


Applicant  Proprietor. 

Han  Ion f  Ifo.  4,  ante. 


See  FeatAerstome  v. 


33.  Applicant's  Title  — ^g  Dotut  —  Se^ 
Property  Act,  (26  Vict.,  No,  9),  sees.  21,  23  — 
Further  Amendment  Act,  41  Vict,  No.  18,  See. 
4 — Issues — Onus  of  proof— AppUcanV*  TVIfe 
Challenged — Caveator's  THU  by  Possession— 
Caveators  in  possession  made  defendants.]— 1 
caveator  may  ^ut  in  issue  any  document  in  the 
applicant's  claim  of  title. 

Quaere : — Whether,  when  the  caveator  is  io 
possession,  the  Further  Amendment  Act,  sec  4* 
throws  the  onus  of  proof  on  the  applicant. 
Caveators  in  possession  made  defendants — (1)  28 
Vict.,  No.  9,  sec.  23  :— "  After  the  expiration  <rf 
three  months  .  .  every  such  caveat  shall  be 
deemed  to  have  lapsed  unless  the  (caveator)  .  . 
shall  within  that  time  have  taken  proceedings  in 
any  court  of  competent  jurisdiction  to  estabKsli 
his  title."  2  Ol.  Stat.  1948.  (2)  41,  Tict,  Ka 
18,  sec.  4: — "Where  any  caveat  shall  .  .  have 
been  lodged  .  .  it  shall  not  be  necessary  for 
such  caveator  to  take  proceedings  .  .  but  the 
applicant  may  state  a  case  for  the  opinion  and 
direction  of  the  Supreme  Court  upon  the  matter. 
And  the  Court  may  in  its  discretion  direct  the 
caveator  to  lodge  a  case  on  his  own  behalf,  stating 
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whether  he  claims  in  liis  own  right  or  under 
another  person,  together  with  such  other  par- 
ticulars (if  anj)  as  the  Court  shall  think  fit  to 
order ;  and  the  Court  shall  thereupon  direct  an 
issue  or  issues  to  be  tried  by  a  jury  as  to  any 
fact  or  facts ;  or  should  no  fact  be  in  contest, 
may  decide  the  matter  upon  the  case  stated,  and 
for  the  purposes  aforesaid  may  make  all  such 
orders  as  the  Court  shall  think  fit ;  and  the 
decision  of  the  Court  finally  upon  the  matter  shall 
be  conclusiTe  on  the  parties,  and  on  the  Registrar- 
G-eneral  and  Commissioners  ;  and  the  costs  of 
every  proceeding  out  of  this  section  shall  be  borne 
by  the  party  finally  unsuccessful."  2  01.,  Stat. 
1990,  N  S.  W.  L.  R.,  vol.  2,  p.  299. 


Ba  CyBrien—Real  Pro^perty  Act,  (26, 
Vict.^  No.  9),  St.  21,  23 — Further  Amendment 
Act,  (41,  Vict.t  No.  ISy*.^) — Itsues — Applicant* s 
Title — Dedication  to  Public  —  Appurtenant  to 
Caveator's  Land  —  Statute  of  Limitations  — 
Witness  de  bene  esse,'] — The  applicant  sought  to 
register  a  semi-circular  segment  of  land  lying 
between  the  circular  road  of  W.  crescent  and  the 
main  road.  The  caveators  were  owners  of  allot- 
ments on  the  other  side  of  the  circular  road. 
The  following  issues  were  ordered : — (1)  Whether 
the  applicant's  title  was  good  from  a  certain  date. 
(2)  Whether  the  segment  had  been  dedicated  to 
the  pubUc.  (3)  "V^ether  the  portions  of  the 
segment  opposite  the  allotments  were  re- 
spectively appurtenant  thereto.  (4)  Whether 
the  applicant's  title  had  been  destroyed  by  the 
Statute  of  Limitations.  Applicant  made  plaintiff. 
Qufisre : — ^Whether  an  order  from  the  full 
Court  is  necessary  for  the  examination  of  a 
witness  de  bene  esse  in  an  B.  P.  issue.  N.  S.  W.  L.B. 
vol.  2,  301. 

3S.  Application— .JZg  jr  b.  Slack— In  re 
the  caveat  of  J.  B,  Slack  and  the  application  of 
W,  H,  Winder,  and  the  Transfer  of  Land 
Statute—The  Transfer  oj  Land  Statute  {No, 
801),  sec,  116 — Service  at  place  named  in  careat.'] 
— A  rule  nisi  to  remove  a  caveat  is  not  properly 
served  upon  the  caveator  by  leaving  it  at  the 
address  named  in  the  caveat  at  the  time  when  no 
person  is  present  at  such  address  to  receive  it. 
If  the  affidavit  of  service  disclose  such  mode  of 
service,  instead  of  stating,  in  the  usual  form,  that 
the  service  was  effected,  it  is  unnecessary  for  the 
caveator,  in  moving  to  rescind  such  rule,  to  make 
a  counter-affidavit  that  the  rule  nisi  never  reached 
him  or  came  to  his  knowledge : — Held,  also, 
(Barry,  J.,  dissenting)  that  an  admission  by  the 
caveator  that  the  rule  nisi  did  reach  him  two  days 
before  it  was  made  absolute,  would  not  cure  the 
defective  affidavit  of  service,  or  prevent  the  Court 
from  rescinding  the  rule.      V.  L.  R.,  vol.  1,  319. 

38.  Be  Nelson  Bros,,  Reretaunga  Block — 
Application  to  bring  land  under  the  Act — Title — 
Butif  of  Registrar— Caveat,']^1he  District  Land 
Hegistrar  will  be  supported  by  the  Court  in  sus- 


pending the  issue  of  a  certificate  until  a  disputed 
portion  of  title  can  be  tried,  notwithstanding  that 
no  caveat  has  been  lodged,  if  the  result  of  the 
action  might  be  to  endanger  the  assurance  fund. 

37.  Warner  and  others  v.  Dove — Injunction 
— Application —  Certificate — Possessortf  Title — 
Illegitimacy.'} — This  was  a  bill  filed  by  Henry 
Joseph  Warner,  William  Henry  Whitboum, 
Mary  Cantwell  and  Samuel  Cantwell,  against 
Samuel  Dove,  to  obtain  an  injunction  to  prevent 
the  defendant  from  proceeding  with  an  applica- 
tion for  a  certificate  of  title  to  a  piece  of  land  in 
Wellington-street,  Hobart.  The  defendant,  Dove, 
had  purchased  the  right,  title,  and  interest  of  one 
Charles  Cantwell  in  the  land  in  question  under  a 
Sheriff's  sale,  and  sets  up  a  possessory  title  as 
having  been  vested  in  Charles  Cantwell  at  the 
time  of  the  Sherifi''s  sale  by  virtue  of  upwards  of 
twenty  years  possession  by  him  as  owner.  It 
appeared,  however,  from  the  evidence  of  Charles 
Cantwell  that  he  had  not  occupied  as  owner,  but 
as  tenant  to  his  mother,  the  plaintiff*,  Mary  C/ant- 
well,  at  the  rental  of  ten  shillbgs  per  week,  and 
that  he  bad  for  more  than  twenty  years  prior  to 
the  Sheriff's  sale  paid  this  rent.  Mary  Cantwell 
also  confirmed  this  statement  as  to  the  whole 
period  of  the  alleged  tenancy,  and  a  daughter, 
Mrs.  Warner,  also  gave  evidence  as  to  the  pay- 
ment of  rent  by  Charles  to  his  mother  for  the 
land  now  claimed  by  Dove.  It  further  appeared 
that  Charles  Cantwell,  who  for  many  years 
believed  himself  to  be  the  eldest  son  and  heir-at- 
law  of  John  Cantwell  (the  prior  owner  of  the 
land  claimed),  was  in  fact  illegitimate,  and  that 
the  true  heir  was  the  plaintifB,  Samuel  Cantwell. 
Samuel  was  ignorant  of  his  rights  until  the  year 
1883,  but  on  discovering  them  he  took  no  steps  to 
disturb  the  tenancy  created  between  Mary  and 
Charles  Cantwell — and  it  is  not  necessary  for  our 
decision  of  this  case  vo  discuss  how  far  he  could 
have  been  bound  by  any  such  arrangements.  The 
introduction  of  the  names  of  Henry  Joseph 
Warner  and  William  Henry  Wilkinson  as  plain- 
tiffs in  this  smt,  in  which  they  have  no  scintilla 
of  interest,  originated  in  mistake,  and  so  far  as 
they  are  applicants  for  relief,  the  bill  must  be 
dismissed  with  costs,  if  the  defendant  has  been 
put  to  any  additional  expense  by  reason  of  their 
having  been  improperly  joined  as  plaintiffs.  As 
far  as  Mary  Cantwell  and  Samuel  Cantwell  are 
concerned,  it  is  clear  that  the  posseesory  title  of 
the  one  and  the  claim  of  heirship  of  the  other 
would  be  both  frustrated  if  an  indefeasible  title 
were  to  be  issued  to  Samuel  Dove  in  respect  to 
the  land  claimed,  and  as  the  defendant  has  not 
established  any  right  to  such  a  title,  we  shall  be 
best  conserving  the  rights  of  all  parties  by  grant- 
ing an  injunction  to  restrain  the  defendant.  Dove, 
from  proceeding  further  with  hb  application  for 
a  certificate.  We  are  not  enabled  in  this  form  of 
procedure  to  make  such  a  decree  as  would  settle 
the  rights  of  the  various  claimants,  but  as  the 
plaintiffs,  Mary  and  Samuel  Cantwell,  have  suc- 
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oeeded  in  establishing  their  rights  to  the  edict 
claim,  yiz.,  an  injunction,  the  costs  of  those  plain- 
tiffs must  be  borne  by  the  defendant,  Samuel 
DoTe.  His  Honor,  Sir  Henry  Wrenfordsley,  con- 
curred. See  also  ex  parte  Mahoney^  No.  73, 
post. 

Note. — Co-ypilod  and  courteously  supplied  by 
James  Whyte,  Esq.,  Recorder  of  Titles,  Tasmania, 
for  purposes  of  this  publication,  and  in  the  absence 
of  regular  reports. 

33  Application— Erroneous  Descrip- 
tion Xn—Wiggins^  app.  v.  Mammill,  resp. — 
Transfer  of  Land  Statute  (No.  301),  sec.  163— 
Fraud.'] — A  mis-description  in  an  application  to 
bring  land  under  the  Transfer  of  Land  Statute, 
as  that  the  land  was  unoccupied,  will  not,  under 
section  153,  invalidate  a  certificate  of  title  ;  there 
must  be  fraud  with  a  guilty  intention. 

Semble :  That  such  a  matter  could  not  be 
decided  collaterally,  and  the  certificate  could  not 
be  treated  as  void,  in  a  civil  suit;  the  person 
charged  with  such  fraud  should  first  be  convicted 
by  a  jury,  and  then  proceedings  might  be  taken 
to  cancel  the  certificate  of  title.  Y.  L.  B.,  vol.  4, 
L.63. 

33.  Application,  ex  parte— Jg  David  Le 
Compie — Land  Trasfar  Act^  1870,  sec.  89 — Caveat 
— Practice.] — An  order  under  section  89  of  the 
Land  Transfer  Act,  1870,  to  prevent  the  lapsing 
of  a  caveat  cannot  be  made  ex  parte.  N.  Z.  L. 
R.,  Sup.  Ct.,  vol.  4,  p.  340. 


Se  the  Seal  Property  Act,  1861,  and 
the  application  of  the  Sight  Rev.  Dr.  O,  Quinn — 
Public  Road—Dedication^2h  Vict.,  No.  14.]— 
The  owner  of  oertain  land  having  subdivided  it  for 
the  purpose  of  selling  it  in  allotments,  deposited 
with  the  Registrar-General  a  map  showing  the 
subdivision  and  streets  as  required  by  section  119 
of  the  Real  Property  Act,  1861.  The  map 
showed  a  street  running  through  the  street  called 
Gotha-street.  Subsequently  to  the  deposit  of  the 
map,  the  land  having  been  assessed  for  rating 
purposes  in  one  block,  the  owner  procured  the 
assessment  in  the  subdivisions  shown  on  the 
map,  and  from  that  time  he  paid  no  assessment 
upon  Gotha-street.  The  land  soon  after  its  sub- 
division was  advertised  for  sale  by  auction,  and 
described  as  having  been  subdivided  into  twenty 
allotments,  Gotha-street  intersecting  them.  To 
the  majority  of  the  allotments  there  would  have 
been  no  access  but  through  Gotha-street  : — Held, 
that  there  was  sufficient  evidence  of  the  dedica- 
tion of  Gtrtha-street  as  a  public  road  or  highway. 
Q.  L.  R.,  1879,  p.  7.     See  also  No.  37,  ante. 


Application.    Refusal    of  —  In    re 

Knapman^Land  Transfer  Act,  1870,  sec.  115, 
sec.  21,  sub'Sec.  3 — Limitation — Estate  for  Life 
— Mule  in  Sheilas  Case — Conveyancing  Ordi- 
nance, 1842,  sec.  36—"  Heirs  and  assigns  " —  Con- 
struction.']— By  an  anti-nuptial  settlement,  land 


was  conveyed  to  trustees  upon  trust  for  the 
separate  use  of  the  wife  during  her  life,  then  to 
the  use  of  the  husband  and  his  assigns  during  his 
life,  and  after  his  death  to  the  use  of  the  children, 
in  default  of  issue  to  the  use  of  the  heirs  and 
assigns  of  the  survivor.  The  wife  having  died 
without  issue  of  the  marriage,  the  husband  applied 
to  the  Land  Transfer  Office  for  a  certificate  of 
title  as  proprietor  in  fee-simple.  The  application 
was  refused  on  the  ground  that  the  applicant  had 
an  estate  for  life  only : — Held)  that  the  words 
"  and  assigns  **  following  the  word  "  heirs  "  in  the 
ultimate  limitation,  conferred  no  power  of 
appointment ;  and  that  the  applicant^  estate  in 
the  land  was  a  life  estate.  N.  Z.  J.,  1878,  vol. 
3,  111. 


Application,  Registrar's  Duty  as  to 

— Ex  parte  Hamilton.] — An  application  to  have 
lands  brought  under  the  operation  of  the  Real 
Property  Act  of  1862  must  be  entertained  by  the 
Registrar-General,  although  it  appears  by  the 
terms  of  the  application  that  the  lands  in  questicm 
are,  as  a  matter  of  fact,  occupied  by  some  person 
who  does  not  claim  in  any  way  to  be  there  under 
the  applicant.    N.  S.  W.  S.  C.  R.,  voL  3, 311. 


Application  to  bring  land  under  the  Act* 
See  ex  parte  Rowan,  No.  14^  ante, 

^3.  Application  to  Register  —  Mx 
parte  Locke — Native  Orant^'s  Act^  1873,  sec.  4 
"^Construction — Joint  Tenancy  and  Tenancy  in 
Common — Land  Transfer  Act,  1870,  sec.  93.]— 
By  memorandum  of  lease,  under  the  provisions  of 
the  Land  Transfer  Act,  1870,  dated  13th  Septem- 
ber, 1873,  a  block  of  land  was  devised  by  the 
grantees,  thirty-one  aboriginal  Natives,  to  B.  and 
another,  for  a  term  of  twenty-one  vears.  The 
lease  was  executed  by  twenty-six  or  the  lessors 
prior  to  the  Ist  of  January,  1874,  the  date  of  the 
coming  into  operation  of  the  Native  Grantees 
Act,  1873,  and  by  the  remaining  five  lessors  sub- 
sequently to  that  date.  The  4th  section  of  the 
Natife  Grantees  Act,  1873,  provides  (1)  that  the 
grantees  in  any  Crown  grant  issued  to  more 
Natives  than  one  shall  be  deemed  to  be  tenants 
in  common  and  not  joint  tenants.  A  proviso 
enacts  that  this  provision  shall  not  apply  to  cases 
in  which  the  grantees,  or  their  survivors,  have 
alienated  their  land  by  lease  or  otherwise,  before 
the  Act  came  into  operation,  or  to  cases  in  which 
any  of  the  joint  tenants  had  died  before  the 
passing  of  the  Act : — Held,  that  the  effe<^  of  the 
proviso  was  that  the  twenty-six  grantees  who  bad 
executed  the  lease  prior  to  the  coming  into  opera- 
tion of  the  Act,  remained  joint  tenants  for  all 
purposes  as  in  the  Crown  grant: — Hold,  also, 
that  any  application  to  deal  with  an  undivided 
share  under  the  Land  Transfer  Act  must  define 
the  extent  of  the  interest  proposed  to  be  dealt 
with.  "  (1) — In  any  Crown  grant  to  mow 
Natives  than  one,  such  grantees  shall  be  hnd  be 
deemed  to  have  been  from  the  date  of  the  grant 
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or  the  ante-yetting  date  therein  (if  any),  which- 
ever  is  earliest,  tenants  in  common  and  not  joint 
tenants;  bat  the  estate  or  interest  of  each  of 
sereral  of  such  grantees  shall  not  be  deemed  to 
be  equal,  or  of  an  equal  value,  unless  it  has  been 
so  stated  in  their  grant.  Prorided  always  that 
this  proyision  shall  not  apply  to  cases  in  which 
the  grantees,  or  the  surnTorsof  them,  shall  before 
the  oominx  into  operation  of  this  Act  have  alien- 
ated by  sale,  lease  or  mortgage,  or  otherwise,  the 
land  comprised  in  their  grant,  or  to  such  part  of 
their  land  as  they  may  have  so  alienated ;  nor 
shall  this  provision  apply  in  any  case  where  any 
of  the  joint  tenants  have  died  before  the  passing 
of  the  Act."     N.  Z.  J.,  vol.  4,  15. 

Application    for    Inspection    of 


Documents— /feAtfr  v.  iStuart — Transfer  of 
Land  Statute,  1866,  {No.  301),  sec.  27.— An 
application  under  sec,  27  of  Act  No,  301  for  In- 
spection of  documents  ought  to  he  made  ex  parte — 
Costs,'] — This  was  an  application  granted  for 
inspection  of  certain  deeds  and  documents  lodged 
with  defendant's  application  to  bring  land  under 
the  Act,  and  which  were  retained  by  the  Registrar 
when  certificate  issued.  The  certificate  not  giving 
boundaries,  the  affidavit  of  plaintiff  stated  that 
inspection  is  necessary  for  the  action.  A.  L.  T., 
vol.  7,  page  45. 


B  (A)  Application,  Scope  of. —JSx  parte 
Bumell  and  ano^Aer.]— Every  application  to  bring 
land  under  the  provisions  of  the  Real  Property 
Act  must  be  confined  to  one  block,  or  to  a  con- 
tiguous (tract  ?)  of  land.  N.  S.  W.  C.  R.,  vol. 
3,148. 

^S-  Application.  Vendor,  and  Pur- 
ohaser  ^Ex-parte  Ctissold  and  another — To 
bring  the  Title  under  Act  —  Contract  should 
he  Stamped  as  a  Conveyance — 26  Viet.  (No.  9), 
44  Vict.  {No.  3),  ».*.,  2,  8.]— The  apphcante 
purchased  land  under  a  written  agreement  with 
the  vendor  that  the  title  should  be  brouglit  under 
the  Real  Property  Act,  and  that  the  certificate  of 
title  should  issue  to  the  applicants.  The  title 
was  approved  by  the  examiners,  and  a  certificate 
drawn  out,  but  the  Registrar-General  refused  to 
register  it  until  a  stamp  duty  bad  been  paid  as 
for  a  conveyance  of  real  property.  Held  :~Tliat 
the  Registrar- General  was  not  bound  to  register 
the  title  unless  the  duty  was  paid.  The  agree- 
ment for  sale  was  the  instrument  by  which  a 
complete  transfer  in  equity  of  the  land  pur- 
chased was  effected,  and,  being  a  conveyance 
within  the  meaning  of  Section  2  of  the  Stamp 
Duties  Act,  ought  to  have  been  stamped  as  such. 
N.S.W.L.R.,voL5, 176. 

Appointment  to  Caveator's  Land.  See 
re  CyjBrten,  No.  34,  ante. 


Assertion  of  Title.  —  Coleman  and 
CUsrkf.  Riria  Fuwhanga — Kjectment — Adverse 
Possession — Land    Transfer  Act — Forged    Con- 


veyance— Notice.'] — An  assertion  by  a  person 
occupying  land,  in  answer  to  a  claimant,  that  she 
is  occupying  under  another,  is  not  an  assertion 
that  she  is  only  a  visitor,  but  that  she  is  occupying 
in  common  with  others,  and  she  is  therefore 
properly  included  in  an  action  for  ejectment. 
An  alleged  taking  possession  of  land  by  claimants 
without  ousting  a  tenant  who  holds  it  from  the 
owner  is  merely  a  trespass,  and  not  an  adverse 
possession  sufficient  to  invalidate  a  certificate  of 
title  under  the  Land  Transfer  Act.  Where  a 
signature  to  a  deed  of  conveyance  is,  unknown  to 
the  purchaser,  a  forgery,  and  the  land  conveyed 
thereby  is  brought  under  the  Land  Transfer  Act, 
the  purchaser's  title  to  the  land  is  unimpeachable. 
N.  Z.  L.  R.,  Sup.  Ct.    Vol.  4,  230. 


■AT.  Assignees  Equitable  Title  to  Re- 
strain—  Kickham  y.  the  (^ueen — Transfer  of 
Land  Statute,  (No,  301),  sec.  l06Sheriff*s 
Sale — Registration  of  Transfer — Forfeiture  of 
Lease  ^Tenders  of  Rent  before  Re-entry — For- 
feiture.]— ^The  Crown  in  this  Colony  stands  in  the 
same  relation  to  its  tenant  as  an  ordinary  landlord 
to  his  tenant.  An  assignee,  by  purchase  at  a 
Sherifi^s  sale  of  a  leasehold  estate  from  the  Crown, 
whose  transfer  has  not  been  registered,  has 
sufficient  interest  to  come  into  a  Court  of  Equity 
to  protect  the  land  from  forfeiture.  If  sucli  an 
assignee  tender  the  rent  due  before  a  re-entry  is 
made  for  default  in  payment  of  rent,  that  is 
sufficient  to  prevent  forfeiture. 

Semble  : — It  may  be  otherwise  where  the  re- 
entry has  actually  taken  place.  The  provisions  of 
the  Transfer  of  Laud  Statute  referring  to  regis- 
tration have  merely  the  efiect  that  until  the 
transfer  to  the  assignee  is  registered,  the  original 
lessee  may  act  so  as  to  defeat  the  title  of  the 
assignee.    Y.  L.  R.,  vol.  8,  3,  p  1. 


Assignment— Condition  Against — 

Ex-parte  Ellison — In  re  The  Transfer  of  Land 
Statute— Land  Act,  1869,  {No.  360),  sec.  20, 
sub'Sec.  5.] — A  condition  inserted  in  a  Crown 
lease  under  the  Land  Act  1869,  (No.  360),  sec. 
20,  sub-sec.  5:  That  no  assignment  or  transfer 
should  have  any  validity  whatever,  until  sanc- 
tioned by  the  Qovemor-in-Council,  does  not  apply 
to  an  involuntary  assignment,  as  by  a  sale  under* 
a  writ  of  fi.  fa.  V.  L.  R.,  vol.  6,  (L.  69.)  See 
also  Bond  ex-parte  Bond,  No.  89,  post. 


.  Assurance  Fund.  Actions.  Llml^ 
tatlons— 3foy/e  v.  Oibbs—Act  No.  301,  sees.  66, 
149 — Act  353.  sec.  9  —  Limitation  of  Action 
Against.] — In  an  action  by  a  widow  to  recover 
damages  out  of  the  Transfer  of  Land  Statute 
Assurance  Fund  lor  loss  of  dower  when  the  cause 
of  action  accrued  within  15  years.  Held  : — That 
under  sec.  9  of  No.  353,  she  was  entitled  to  the 
dumages,  and  that  sec.  66  of  Act  No.  301  did  not 
apply  to  this  case  where  the  husband  was  seized 
in  fee  of  Crown  land  alienated  in  1851,  but  in 
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respect  of  which  he  had  never  become  the 
registered  proprietor.  9,  V.  L.  E.,  (L.  1),  26  ;  4, 
A.  L.  T.,  148. 

SO-  Attornment — Jellicoe  v.  Wellington 
Loan  Company — Land  Transfer  Act,  1885 — 
Memorandum  of  Mortgage — Tenancy — Estoppel 
— Distress  on  goods  of  third  person.'] — A.  clause 
in  a  memoraudum  of  mortgage  under  the  Land 
Transfer  Act,  1885,  wherebj  the  mortgagor  attorns 
tenant  to  the  mortgagee  creates  no  tenancy  except 
by  estoppel,  and,  therefore,  as  third  persons 
are  not  bound  by  the  estoppel,  their  goods  on  the 
premises  are  not  liable  for  distress  for  rent  due  to 
the  mortgagee. 

Semble : — Such  an  attornment  clause  creates  a 
tenancy  by  estoppel  as  between  the  mortgagor  and 
mortgagee.     N.  Z.  L  R.,  Sup.  Ct.,  toI  4,  p.  330. 

SI.  Bailiff.  Special — House  v.  O' I arr ell- 
Certificate  of  Title — Sale  of  Leaseholds — Notice 
of  Sale.'] — In  an  action  for  trespass,  for  breaking 
and  entering  the  leasehold  close  of  the  plaintiffs  at 
St.  Arnaud  the  title  of  the  plaintiffs  was  based 
on  (1)  a  certificate  of  title,  under  the  Transfer 
of  Lands  Statute,  that  they  were  lessees  of  the 
Crown  for  thirty  years;  and  (2)  a  sale  by  a 
special  bailiff,  appointed  by  a  Judge  of  the 
Supreme  Court,  on  the  application  of  a  judgment 
creditor  of  the  prior  lessee : — Held  (1)  that 
the  plaintiffs  could  not  recorer  on  the  certificate  of 
title  alone ;  (2)  that  the  special  bailiff  was  well 
appointed,  St.  Arnaud  being  more  than  100  miles 
from  Melbourne,  although  less  than  that  from  a 
circuit  town ;  and  (3)  that  the  month's  notice  of 
sale  required  by  19  Vict.,  No.  19,  section  176, 
(Consolidated  Statutes,  toI.  3,  p.  678),  does  not 
apply  to  the  sale  of  a  term  of  years.  6,  W.W. 
&  A'B.,  p.  98. 


Banker's    L.\&n~-Bank  of  Victoria  t. 

Rawlings — Voluntary  Settlement  of  under  the 
Transfer  of  Land  Statute — Partnership  business 
carried  on  by  Surviving  Partner — Bill  by  Creditor 
seeking  to  make  representative  of  deceased  partner 
liable  for  debts  incurred  by  surviving  partner — 
Multifariousness — Costs.] — This  was  a  suit  by 
a  bank  to  have  an  infant  child  of  a  deceased 
^  partner  declared  a  trustee  for  the  partnership  of 
certain  land  comprised  in  a  certificate  of  title 
issued  in  the  infant's  name,  and  for  the  enforce- 
ment of  a  banker's  lien  over  the  certificate 
deposited  with  the  bank,  and  for  satibfaction  of  a 
judgment  debt.  Three  brothers — William,  John 
Adams,  and  Samuel — were  partners,  and  pur- 
chased for  the  partnership  some  land  at  Stratford. 
The  grant  was  in  the  name  of  John  Adams. 
William  (lied  in- 1867,  but  the  business  was  still 
carried  on  by  his  brothers.  In  1870,  land  was 
purchased  in  Baimsdale  for  the  purposes  of  joint 
business,  and  the  purchase  money  was  paid  by 
John  Adams  from  the  partnership  funds.  The 
land  was  transferred  in  1874  to  the  infant  child 
ot  John  Adams,  and  a  certificate  issued  ia  the 


name  of  the  infant,  John  Samuel  Bawlingt. 
Both  grant  and  certificate  were  deposited  by 
John  Adams  with  the  National  Bank  to  secure  an 
overdraft  allowed  to  the  partnership.  John 
Adams  died  in  1875,  and  Samuel  still  carried  on 
the  business  under  the  same  style  ("  Bawlings 
Brothers").  Margaret,  the  widow  of  John 
Adams,  took  out  administration  in  December, 
1875.  Samuel  assisted  her  in  the  administration 
statement,  and  treated  the  Stratford  land  as  a 
partnership  asset,  but  not  the  Baimsdale  land. 
In  consideration  of  Margaret's  forbearing  to  call 
in  the  moneys  due  to  her  as  administratrix, 
Samuel  supplied  her  with  funds  for  household 
and  other  purposes  as  required.  Samuel  trans- 
ferred the  banking  account  to  the  plaintiff  bank, 
which  paid  upwards  of  £400,  being  the  debt 
owing  to  the  National  Bank,  and  also — ^buf  with- 
out the  knowledge  of  the  administratrix — de- 
posited the  grant  and  certificate  as  security.  In 
1878,  the  plaintiff  recovered  judgment  against 
Samuel  for  £1658,  and  Samuel  executed  a  deed, 
reciting  that  both  the  pieces  of  land  were  part- 
nership assets,  and  assigning  Samuel's  shu«  in 
the  same  and  in  all  other  assets  of  the  partner- 
ship with  John  Adams.  The  administratrix,  when 
questioned  by  the  plaintiff,  had  denied  that  she 
was  a  partner  with  Samuel,  and  refused  to  join  in 
a  mortgage  of  the  partnership  assets.  The  bill 
prayed  a  declaration  that  the  infant  was  a  trustee 
of  the  Baimsdale  land,  for  the  partnership  and 
the  persons  beneficially  entitled  to  the  assets 
therein  ;  that  the  plaintiff  was  entitled  to  a 
banker's  lien  on  the  certificate  for  the  moneys 
owing  on  the  judgment ;  and  also  prayed  for  an 
account  of  what  is  due,  that  the  defendants, 
Samuel  and  Margaret,  might  be  ordered  to  pay, 
or  in  default  that  the  land  comprised  in  the  cer- 
tificate might  be  sold ;  and  for  a  declaration  that 
the  plaintiff  was  entitled  to  a  moiety  of  the  other 
lands  and  assets  of  the  partnership ;  that  an 
account  might  if  necessary  be  taken  of  the  part- 
nership dealings ;  and  that  the  administxatrix 
might  admit  assets,  or  otherwise  that  the  est^ 
of  John  Adams  might  be  administered.  Mr. 
Uolroyd,  Q.  C,  and  Mr.  A'Beckett  for  the  plain- 
tiff ;  Mr.  Lawes  for  Margaret  Bawlings ;  Mr. 
Wrixon  for  John  Samuel  Bawlings.  Samuel 
Bawlings  left  the  suit  undefended.  As  to  the 
land  being  partnership  assets,  and  the  quasi  lien 
of  partners,  counsel  for  plaintiff  referred  to  Bank 
of  England  case,  3  D.  F.  and  J.  G46 ;  Lindley, 
3rd  ed.,  700 ;  (as  to  resulting  trust  for  partn»- 
ship,  &c.)  ;  Dyer  v.  J>yer,  1  W.  and  1.,  L.  C. 
Eq.,  5th  ed.,  223  ;  Ray  v.  Steel,  2  V.  and  B.,  388; 
Willis  V.  Willis,  2  Atk.,  72 ;  Sidmouth  t.  5..  2 
Beav.;  447  ;  Lindley,  pp.  681,  711  j  Ifaherskon 
V.  Blurton,  1  Deg.  and  Sm.,  121.  His  Hodw 
remarked  that  there  was  no  colour  for  the  greater 
part  of  the  relief  sought,  as  the  administratrix 
was  not  shown  to  be  a  partner  of  Samuel ;  that 
there  was  no  evidence  to  show  how  William'i 
share  in  the  Stratford  land  passed  to  his  brothers : 
that  there  was  no  room  for  further  enquiry  as  to 
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the  Baimsdale  land  being  partnership  property, 
and  proceeded  as  follows : — ^Take  these  properties 
to  hare  been  partnership  properties,  Samuel 
would,  as  surriving,  have  had  a  right  to  half  the 
partnership  assets,  but  not  specificallj  to  these. 
If  he  got  his  share  of  the  partnership  assets 
otherwise,  the  representatives  of  John  Adams 
would  hare  been  entitled  to  these  properties,  and 
Samuel  could  not  have  given  to  his  creditors  or 
assignees  more  than  his  own  rights.  The  bill 
does  not  at  all  meet  this  view.  It  says  nothing 
of  the  value  of  the  partnership  property  at  John 
Adams'  death,  or  of  what  Samuel  got  of  it.  It 
is  consistent  with  his  having  got  more  than  his 
ehare.  Viewing  the  conveyance  of  the  tannery 
land  to  John  Samuel  in  another  light  as  a  con- 
veyance procured  by  a  father  to  an  infant  son,  it 
would,  I  apprehend,  be  at  first  sight  an  advance- 
ment. But  that  would  be  voluntary,  and,  in  case 
of  land  not  under  the  Act  301,  might  be  defeated 
by  the  donor  conveying  to  a  purchaser  for  value. 
The  bill  is  not  pointed  to  this,  and  John  Adams 
keeping  the  conveyance  and  depositing  it  with 
the  National  Bank  would,  I  think,  give  it  security 
as  against  his  son.  But  that  would  apply  only 
to  the  debt  due  to  the  National  Bank  at  his  death, 
as  to  the  amount  of  which  the  bill  sajs  nothing. 
Samuel  could  not  increase  that  debt.  As  regards 
John  Samuel's  rights,  the  transfer  to  the  plaintiflf 
was  not,  I  thmk,  a  transfer  of  the  rights  of  the 
National  Bank  to  it.  Samuel  paid  one  debt  by 
contracting  another,  he  gave  a  document  which 
one  had  held  to  another  creditor,  conferring,  I 
think,  only  his  own  rights.  But  the  conveyance 
of  March,  1874,  was  of  land  under  Act  301,  which 
(sections  47  to  50)  gives  the  proprietor,  by  certi- 
ficate in  some  respects,  conclusive  title.  This  is 
to  be  regarded  as  evidence  of  the  intention  of  the 
parties  in  the  subjects  I  have  dealt  with,  and  also 
as  to  the  liability  of  such  conveyances  being  sub- 
ject to  trusts  for  persons  paying  purchase  money, 
and  also  as  to  the  power  of  a  father,  by  manual 
delivery  of  a  document  conclusive  as  to  his  son's 
title,  defeating  that  title,  supposing  he  could 
defeat  it,  as  without  consideration  (see  Colechin 
V.  Wade,  3  V.  L.  K..,  Eq.,  266).  I  am  not  decid- 
ing these  points,  and  it  way  not  be  necessary  to 
decide  some  of  them.  But  the  plaintiff  claims 
rights  under  the  deed,  December  2,  1878.  It 
split  an  entire  debt  of  Samuel's  as  to  £1000  of 
that  debt  in  one  aspect,  and  as  to  the  entire  debt 
in  another.  It  claims  a  lien  on  the  certificate  as 
to  the  balance  owed  being  a  bad  debt  by  Samuel. 
It  devoted  £658  Is.  8d.  of  it  to  purchasing  a 
moiety  of  Samuel's  rights  in  the  partnership 
assets.  He  was  entitled  to  an  adjustment  with 
John  Adams'  representatives,  had  not  sought  for 
it,  but  sold  his  rights  to  the  plaintiff,  which  first 
seeks  it  by  this  bill — I  think,  a  legal  proceeding, 
but  entitled  to  little  favour.  The  two  defendants 
are  not  each  interested  in  the  entire  matter;  yet 
their  interests  are  so  far  blended  that  I  do  not 
think  the  objection  as  to  multifariousness  appli- 
cable.   The  bill  seeks  under  this  deed  much  more 


than  I  think  the  plaintifP  entitled  to.  *'  Befer  to 
the  master  to  take  an  account  of  the  dealings  of 
the  partnership  between  John  Adams  Eawlings 
in  bill  named,  and  the  defendant,  Samuel 
Bawlings,  up  to  the  decease  of  the  said  John 
Adams  Bawlings,  as  far  as  is  necessary  to  ascer- 
tain the  rights  of  the  said  Samuel  Bawlings  as 
against  the  ropresentatives  of  the  said  John 
Adams  Bawlings.  Direct  the  said  master  to  en- 
quire and  report  whether  the  land  comprised  in 
the  certificate  of  title  of  March  6th,  1874,  was  or 
was  not  partnership  property  at  the  time  of  the 
decease  of  the  said  John  Adams  Bawlings,  but  to 
report  the  above  rights  in  the  alternative  of  the 
said  land  being  and  not  being  partnership  pro- 
perty. Direct  the  master  to  report  as  to  the 
assets  of  the  said  partnership  now  outstanding, 
and  debts,  if  any,  remaining  unpaid,  and  as  to 
the  debts  thereof,  paid  by  the  said  Samuel 
Bawlings  since  the  death  of  the  said  John  Adams 
Bawlings.  Direct  the  said  master  to  continue  the 
said  accounts  as  between  the  said  Samuel  Bawlings 
and  the  defendant,  Margaret  Bawlings,  as  ad- 
ministratrix of  the  said  John  Adams  Bawling^,  to 
the  date  of  his  report,  giving  the  said  Samuel 
Bawlings  credit  for  all  sums  paid  to  the  said 
Margaret  Bawlings,  or  expended  for  the  main- 
tenance, clothing,  and  support  of  her  and  the 
infant  defendant,  John  Samuel  Bawlings,  and 
direct  the  said  master  to  take  the  said  account  in 
the  same  alternative  as  to  the  said  land  being  or  not 
being  partnei-ship  property ;  in  case  of  it  being 
partnership  property,  charging  the  said  Samuel 
Bawlings  for  the  occupation  of  the  land  comprised 
in  the  said  certificate  as  a  receipt  of  partnership 
property  j  in  the  case  of  it  not  being  partnership 
property,  charging  the  said  Samuel  Bawlings  for 
the  occupation  thereof  as  of  so  much  property  of 
the  representatives  of  John  Adams  Bawlings,  and 
generally  to  enquire  and  report  the  rights  and 
liabilities  of  the  said  Samuel  as  to  assets  of  the 
said  partnership  at  the  dat«  of  the  said  deed  of 
December  2nd*  1878,  the  bill  mentioned.  Befer 
it  also  to  the  said  master  to  enquire  and  report  the 
state  of  the  banking  account  of  the  said  partner- 
ship at  the  decease  of  the  said  John  Adams 
Bawlings  with  the  National  Bank  of  Australasia 
and  since,  the  state  of  the  banking  account  of  the 
said  Samuel  Bawlings  with  the  said  Bank  and  the 
plaintiff*,  from  time  to  time,  especially  at  the  date 
of  said  decease,  and  of  the  transfer  of  the  sai  i 
account.  Declare  that  the  directing  of  the  said 
account  is  without  prejudice  to  the  right  of  all 
parties,  and  saving  all  accounts  as  between  the 
said  defendants.  Order  the  plaintiff*,  the  Bank  of 
Victoria,  to  pay  to  the  said  defendants,  Margaret 
Bawlings  and  John  Samuel,  respectively,  their 
costs  of  this  suit,  up  to  and  including  this  decree 
when  taxed  and  ascertained.  Befer  to  master  to 
tax  said  costs.  Beserve  further  directions  and 
future  costs.  Liberty  to  apply."  In  tliese 
directions,  I  perhaps  should  more  distinguish  the 
rights  of  the  defendants,  Margaret  and  John 
Samuel,  between  themselves;    and  should  dis- 
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tinguish  the  occupation  of  the  dwelliDg-house 
from  the  rest  of  the  tannery  land.  If  any  party 
wishes  amendment  in  this  respect,  I  should  be 
glad  to  hear  him  on  Friday.  On  Friday,  July  2, 
no  amendment  haying  been  suggested,  His  Honor 
directed  that  the  decree  should  stand  in  the  above 
form  as  of  that  date.    A.  L.  T.,  1880,  p.  9. 

g3.  Beneficial  Interest.  Want  of— Jn  re 

Beattie — Charging  Ordtr — Cancellation  under 
Mule  814 — Land  Tiansfer  Act — Regiitration,'] — 
A  charging  order  only  affects  property  in  which 
the  defendant  is  beneficially  interested  and 
registration  gives  no  priority  over  an  unregistered 
transfer  to  a  purchaser  in  good  faith  made  before 
the  issuing  of  the  order.  N.  Z.  L.  B.,  1887,  p. 
342. 

B4.  Bona  fide  Purchasers —  Bailey  t. 
Chrixp  and  others — Real  Property  Act  of  1861, 
26  Vict.,  (No.  14),  *.*.  123  and  126— Transfer  by 
Forged  Instrument — Bona  fide  Purchaser  toithout 
notice  —  Registration  —  Order  39,  Rule  2 — 
Pra<?/iVc.]— Under  the  Eeal  Property  Act  of  1861, 
a  purchaser  from  a  proprietor  registered  on  a 
forged  transfer  for  valuable  consideration  without 
notice  or  registration  obtains  the  legal  estate. 
Cooper  V.  Vesey,  (20  Ch.  D.  611.)  Commented  on 
Q.  L.  E.,  1884,  p.  42. 

SS  Bona  Fides— .gg-parftf  John  Finlay— 
The  Land  Tax  Act  1877,  (Ao.  575),  wc*.  4,  35— 
Landed  Estate  subject  to  a  Mortgage — Transfer 
by  father  to  his  children — Valuable  Con- 
sideration— Transfer  of  Land  Statute,  {No, 
301)  sec.  63.] — A  father  of  a  family,  with  a  view 
to  providing  for  his  children,  bought  for  them  a 
Btation,  consisting  ol  freehold  Land  under  the 
Transfer  of  Land  Statute,  comprising  a  "  landed 
estate  *'  within  the  meaning  of  the  Land  Tax  Act, 
1877,  and  stock  thereon ;  the  land  being  subject 
to  a  mortgage  under  the  Transfer  of  Land 
Statute.  He  requested  the  vendor  to  transfer 
direct  to  the  children,  but  as  some  of  them  were 
minors  he  refused  to  ilo  so,  and  the  father  took 
the  transfer  to  himself,  and  gave  his  promissory 
notes  for  the  payment  of  the  purchase  money, 
extending  over  a  period  of  ten  years,  except  a 
small  amount  which  he  paid  in  cash.  He  also 
gave  a  second  mortgage  over  the  land  to  secure 
the  payment  of  the  promissory  notes.  Forthwith 
he  transferred  the  lands,  except  a  small  portion 
which  he  retained  for  himself,  to  his  children,  in 
such  portions  as  that  each  was  under  the  taxable 
amount,  and  the  children  were  registered  as  the 
absolute  proprietors  in  fee  of  those  portions. 
Thereupon  the  Jlegistrar  placed  the  father's  name 
on  the  Land  Tax  Register  as  owner  of  the  whole 
of  the  lands.  The  stock  was  not  transferred  to 
the  children,  but  ran  over  all  the  lands.  There 
was  an  understanding  between  the  father  and  his 
children  that  a  fund  was  to  be  raised  out  of  the 
produce  of  the  station  and  stock  to  meet  the  bills 
given  by  the  father,  the  intention  being  that  the 


station  should  pay  for  itself  in  the  ten  jean.  The 
Registrar,  though  requested  to  do  »o,  refosed  k» 
remove  the  father's  name  from  the  Lai^  In 
Register  in  respect  of  such  transfer.  Upon  order 
nisi  to  remove  his  name  in  respect  of  all  the  laadi 
except  the  portion  he  had  retained  for  himself:— 
Held,  that  the  liability  under  the  Tnnsfer 
of  Land  Statute,  (No.  301),  sec.  63,  of  the 
transferees  to  pay  the  mortgage  debt  did  not  fofs 
a  valuable  consideration  for  the  l3«Dafert  to  i^ 
children ;  and  that  such  a  dealing  by  a  father  d 
a  family  in  favour  of  his  children  was  sot  • 
transfer  bona  fide  for  valuable  ooDsideniioe 
within  the  meaning  of  sec  4  of  The  Jjmnd  Tu 
Act,  1877,  (No.  575).  Price,  v.  Jenkins,  (5  Ql 
D,  619),  distinguished  V.  L.  R.,  vol.  10,  p.  ^ 

SO.  Breach  of  Duty— georgg  t.  AusfnBm 
Mutual  Provident  Society — Land  Transfer  Aei^ 
Specific  Performance  —  Breach  of  T'rust  — 
Fraud — Mistake  of  Law.'] — Where  trustees  deal 
vrith  the  trust  property  in  a  manner  not  autfaorned 
by  the  trust  deed,  and  afterwards  a  certificate  d 
title  under  the  Land  Transfer  Act,  1870,  was  im- 
properly issued  in  favour  of  one  of  the  tra^«ef 
under  the  erroneous  impression  that  he  was  aso^ 
trustee,  but  it  appeared  that  the  mistake  was  boos 
fide,  and  had  not  resulted  in  any  loss  to  the  trait 
estate: — Held,  that  the  certificate  holder  eodd 
make  a  valid  contract  of  sale  which  would  be  en- 
forced against  a  purchaser.  It  is  a  gross  irregu- 
larity for  a  certificate  of  title  to  be  issued  to 
trustees  who  have  no  power  of  sale.  A  re- 
versionary interest  in  a  converted  realty  ms 
vested  in  trustees  upon  certain  trusts.  No  pover 
was  given  to  invest  in  land.  On  the  reversioQaiy 
interest  falling  into  possession,  the  trustees  wiih 
the  consent  of  the  tenant  for  IHe  took  land  instead 
of  money.  The  parties  to  the  deed  of  settlemeot 
afterwards  purported  to  revoke  the  settlemait 
and  declare  new  trusts,  being  erroneously  advised 
that  they  had  power  to  do  so.  One  trustee  retind, 
and  the  other  brought  the  land  under  the  pro- 
visions of  the  Land  Transfer  Act,  1870,  in  he 
own  name.  Afterwards  the  plaintifi^  who  was 
husband  of  the  tenant  for  hfe,  was  appointed  a 
trustee,  and  the  land  was  transferred  to  him  alooe 
by  the  other  trustee,  who  supposed  he  had  redwi 
The  husband  lodged  a  deed  in  the  Land  Registij 
office,  by  which  he  declared  that  he  held  the  Und 
upon  the  trusts  of  the  first  settlement  as  modified 
by  the  second.  The  plaintiff  contracted  for  the 
sale  of  the  land  to  the  defendant.  The  defendant 
received  notice  of  all  the  above  transactions,  asd 
refused  to  complete : — Held,  tliat  the  def^dsat 
would  not  be  guilty  of  fraud  in  completing,  asd 
need  not  see  to  the  application  of  the  purchs«f 
money,  and  consequently  would  obtain  an  ir 
defeasible  title.  N.  Z.  L.  R.,  Sup.  Ct.,  voL  i 
p.  165. 

ST.  Breach  of  Trust — St.  George  r.  Bv- 
nett  and  aihother  —  Trustees — Tortious  Sale^ 
Infants— Real  Property  Act,  1861.]— A  testator 
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deyisedand  bequeathed  the  whole  of  his  real 
and  personal  estate  to  trustees  upon  trust  (after 
payment  of  debts,  &€.),  to  pay  orer  the  annual 
income,  rents,  and  profits  to  his  wife  **  to  and  for 
the  maintenance  of  herself  and  the  support  and 
education  of  his  children  so  long  as  she  should 
remain  his  widow  during  the  remaining  period  of 
lier  natural  life."  The  testator  died  on  the  14th 
October,  1863,  leaying  his  widow  and  four  infant 
children.  After  the  death  of  the  testator  the 
trustees  sold  for  £635,  and  made  application 
under  the  79th  section  of  the  Real  Property  Act, 
1861,  to  be  registered  as  proprietors  of  certain 
land  forming  portion  of  the  estate,  and  the 
certificate  of  title  was  issued  in  the  name  of  the 
purchaser,  £335  of  the  purchase  money  being 
paid  in  cash,  and  the  balance  secured  on  mortgage. 
Subsequently,  and  shortly  before  suit  instituted 
on  behalf  of  the  infant  children,  the  trustees  re- 
purchased the  property  for  £200,  and  obtained  a 
transfer  to  themselves  of  and  executed  a  declara- 
tion that  they  held  same  subject  to  the  trusts  of 
the  will.  On  bill  filed  on  behalf  of  the  infant 
children.  Decreed — 1.  That  the  children  were 
entitled  to  elect  either  to  take  the  land  or  the 
proceeds  of  sale,  and  that  the  latter  being  more 
to  their  advantage  the  trustees  must  pay  over  to 
them  the  amount  of  such  proceeds.  2.  That  the 
land  before  the  sale  having  been  under  a  system 
which  recognized  and  protected  the  equitable 
interests  of  the  infants  had  not  by  re-purchase 
under  the  Real  Property  Act,  which  ignores 
equities,  been  reinstated  to  its  former  position.  3. 
That  the  trustees  must  pay  the  infants  costs  of 
the  suit  as  between  attorney  and  client.  S.  A.  R., 
Tol.  10,  page  47.  See  also  National  Bank  v. 
National  Mortgage  Company ^  12,  ant€  ;  Chomley 
V.  Firehrace^  21,  ante  j  Franklin  v.  Ind,  \^Q,pott. 

Bringing  Land  under  the  Act.    See  ex- 
pctrte  Rowan,  No,  14,  ante. 

Cancellation.  See  Wiggins  (app.)  Hammill, 
(resp.^  No,  38,  ante. 


I.  Biggs  and  others  v.  Waterhouse  and 
others— -Real  Property  Act,  1%Q\— Certificate 
obtained  by  Fraud  —  Cancellation  —  Caveat — 
Regristrar- General — Parties.'] — A  bill  of  com- 
plaint, filed  for  the  purpose  of  setting  aside  a 
certificate  of  title  obtained  by  fraud,  set  out  that 
a  caveat  had  been  lodged,  forbidding  the  registra- 
tion of  any  transfer  of  or  other  dealing  with  the 
land  comprised  in  such  certificate,  the  time  for 
expiration  of  which  caveat  had  been  extended  by 
Judge^B  order  "until  14th  August,  1878."  That 
at  noon  on  the  14th  August,  1878,  an  interim 
order  had  been  obtained,  restraining  all  dealing 
with  such  land.  That  at  1  o'clock  on  the  same 
date  the  Registrar- G-eneral  had  registered  a 
transfer  of  the  said  land.  That  a  further  caveat 
had  been  lodged,  which  the  Registrar-General 
threatened  and  intended  to  disregard : — Held, 
that  the  oaTeat  expired  on  the  first  moment  of 


the  14th  August,  and  that  the  Registrar- General 
had  duly  exercised  his  duty  in  registering  the 
transfer  as  above  mentioned.  That  no  facts  were 
stated  to  support  the  alleged  threat  of  the 
Registrar-General  to  disregard  the  caveat,  and 
that  be  was  not  properly  mtide  a  party  to  the  suit. 
S.  A.  R.,  vol.  12,  p.  75. 

,  SO-  Cancellation.    Certificate — Be   the 


Petition  of  WiUiam  Biggs — Meal  Property  Act, 
1861,  sec,  1^7— Petition — Jurisdiction.}— Tho 
Court  has  no  jurisdiction  under  section  137  of  the 
Real  Property  Act,  1861,  to  cancel  a  certificate 
of  title  on  the  petition  of  a  person  claiming  to  be 
entitled  to  such  land  until  the  title  of  such 
claimant  has  been  established  by  proceedings  at 
law.    S.  A.  R.,  vol.  11,  p.  43. 

BO  (A)  Caveat— J^j?  parte  Martin  Lyons— 
Act  No.  140,  sec.  80 — A  caveat  lodged  under  the 
80th  sec.  of  the  Real  Property  Act  claiming  a 
lien  on  land  for  a  sum  specified,  and  forbidding 
the  registration  of  any  instrument  afiecting  the 
land  until  after  notice  to  the  caveator,  will  not  be 
extended  to  include  a  claim  to  the  land  absolutely 
alleged  by  affidavit ;  and  the  person  applying  to 
be  registered  as  proprietor  may,  on  summons  to 
the  caveator,  obtain  an  order  from  a  Judge  in 
Chambers  for  withdrawal  of  his  caveat,  upon  pay- 
ment to  him  of  the  sum  therein  specified.  In  re 
the  Real  Property  Act,  1,  W.  W.  &  A.  B.,  p. 
119. 


(B)  In  re  Power — Caveat — Judge  at  Cham- 
bers—2Q  Vict.  301,  sec,  24.]--A  Judge  in  Cham- 
bers has  no  jurisdiction  upon  summons,  to  make  an 
order,  under  the  Act  No.  301,  sec.  24,  restraining 
the  Registrar  from  bringing  land  under  the  Act. 
To  obtain  such  an  order,  the  caveator  must  either 
bring  an  action  or  file  a  bill.  6  W.  W.  &  A'B., 
L.  81. 


(C)  Be  the  Transfer  of  Land  Statute  ex 
parte  Peck — Transfer  of  Land  Statute  1866, 
(No,  301),  sec.  Ill-Judicature  Act,  1883,  {No, 
761),  sees,  10, 19— Bules  of  Supreme  Court,  1884, 
order  43,  sec.  2  ] — A  Judge  in  Chambers  haa 
power  to  hear  applications  to  delay  dealings  with 
land  under  the  Transfer  of  Land  Statute,  1866, 
A.  L.  T.,  vol.  6,  p.  162. 


_  (D)  In  the  matter  of  the  Bsal  Property 
Act,  and  of  F.  C,  and  A,  Davis — Real  Property 
Act — Mortgagee,'] — Under  the  14th  section  of 
the  Real  Property  Act,  1861,  a  mortgagee  of 
land  under  the  old  system  having  exercised  his 
power  of  sale  may  apply  to  bring  the  land  under 
I  he  Act  in  the  name  of  the  purchaser.  S.  A.  R., 
vol.  1,  p.  67. 

60  (E)  In  the  matter  of  the  application  of  J. 
Schmid,  and  of  the  Caveat  of  WiUiam  Field — Beat 
PropeHy  Acts,  1861,  lS7S—Interest^Bights-of 
way.] — On  caveat  being  lodged  and  petition  filed 
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bj  the  cayeator,  under  tlie  prorisions  of  the  Beal 
Property  Act,  AmeDcbnent  Act,  1878,  against  the 
bringing  of  land  under  the  proTisions  of  the  Real 
Property  Act,  1861,  the  Court  has  power  by  Tirtue 
of  section  48  of  the  former  Act  to  order  the 
Begistrar-G-eneral  to  enter  on  the  certificate  of 
title  to  be  issued  pursuant  to  such  application, 
right-of-way  over  such  land  to  which  the  caveator 
is  entitled  as  appurtenant  to  other  land  belonging 
to  him. 

Qusre  :  Whether  the  person  entitled  to  a  right- 
of-way  appurtenant  has  any  careating  faculty. 
8.  A.  B.,  vol.  15,  p  48. 

50  (F)  Ex  parte  Peck.'\ — ^A  Judge  in  Chambers 
has  power  to  hear  applications  to  delay  dealings 
with  land  under  the  Transfer  of  Land  Statute, 
1866.    A.  L.  T.,  vol.  6,  p.  162. 


(G)  In  re  Clark  and  Harvey — Real  Pro- 
perty Act,  1861 — Lease  with  Right  of  Purchase — 
Summons  referred  to  Court — Practice — Costs."] — 
A  lessee  with  right  of  purchase  is  not  entitled 
before  time  for  payment  of  purchase  money  has 
arrived  to  caveat  against  his  landlord  dealing  with 
his  property.  "When  a  summons  is  referred  by  a 
Judge  to  the  full  Court,  the  Court  must  deal 
with  the  matter  on  the  basis  of  the  state  of  facts 
at  the  time  when  the  summons  was  so  referred, 
and  can  take  cognizance  of  nothing  which  has 
been  done  after  that  period.  The  Court  has  no 
power  under  the  Real  Property  Act  1861  to  give 
the  applicant  his  costs  of  a  motion  to  remove  a 
caveat.  S.  A.  R.,  vol.  2,  p.  91.  See  also 
re  Thompson  v.  Chipps,  26  ante  ;  re  J.  B.  Slack, 
35  ante;  re  Nelson  Bros.,  36  ante;  re  Damd 
Le  Compte,  39  ante;  Jellicoe  v.  Wellington 
Loan  Co.,  68  ante  ;  re  Hay  ton  ex  parte  Dibbs, 
67  post ;  D'Albrdyhill  v.  D'Albrdyhill  82  post ; 
re  Wm.  Wadham,  114  post ;  Kissling  v.  Mitchel- 
son,  123  post;  Ifeill  v.  Adams,  130  post; 
Wildash  v.  Hutchinson,  132  post;  Butler  v. 
Saddle  Hill  Mining  Co.,  163  post;  Friebe  v. 
Cullen  and  another,  178  post ;  ^x  parte  Brown, 
185  post ;  re  A.  Bosquet,  202  post ;  Ex  parte 
Dams  and  Inman,  208  post ;  re  Pennington,  212 
post, 

OO.  Caveat,  Effect  of — Ex  parte  Macin- 
tosh — In  re  Barnes,'] — M.  claiming  to  be  entitled 
to  certain  land,  but  not  being  in  actual  occupa- 
tion thereof,  applied  to  bring  it  under  the 
provisions  of  the  Real  Property  Act,  26  Vict.,  No. 
9.  B.  thereupon  lodged  in  the  Registrar-  General's 
office  a  caveat,  under  the  21st  section  of  the  Act, 
in  respect  of  a  certain  portion  of  the  land,  which 
he  alleged  had  been  in  his  own  quiet  and  peace- 
able possession  for  the  last  twenty-five  years,  and 
also  commenced  an  action  in  the  Supreme  Court, 
as  directed  by  section  24,  but  took  no  further 
proceedings  therein  up  to  the  time  of  this  appli- 
cation—a period  of  ten  months;  nor  was  the 
summons  ever  served  on  M.  The  Court,  under 
seotion  82   (Hargravo,  J.,  dissentiente),    made 


absolute  a  rule  for  the  removal  of  the  caveit, 
unless  the  caveator  proceeded  with  his  aetkai 
within  a  reasonable  time  : — Held  (Hargrave,  J^ 
dissentiente),  that  the  82nd  section  applies  to  aU 
caveats  under  the  Act ;  and  that  the  wocds 
'^such  caveaf  at  the  commencement  of  the 
section  is  to  be  read  as  if  **  any  caveat : — ^Heid 
(per  Hargrave,  J.),  that  the  proper  conise  for 
M.  to  pursue  was  to  bring  ejectment  against  B., 
or  apply  d^  novo  for  a  certificate  of  title  to  the 
land,  leaving  out  the  portion  in  B.'s  poesesnon. 

Semble  (per  Fawcett,  J.)  :  As  the  summons  ff 
issued  and  not  served  within  six  months  would  be 
no  longer  in  force  (C.  L.  P.  Act,  sec  10),  Hba 
caveat  would  lapse  as  if  no  action  had  heea  con- 
menoed.  Section  81  (which  is  the  first  unds 
Part  YI.,  containing  general  prorisions)  of 
the  Act,  26  Vict.,  No.  9,  provides  that  "any 
settlor  of  land  under  the  provisions  of  tfaii 
Act  transferring  such  land,  to  be  held  by  ths 
transferee  as  trustee,  or  any  beneficiary  or  oth^ 
persons  claiming  estate  or  interest  in  toch  lani 
under  any  unregistered  instrument,  or  hy  derola- 
tion  in  law  or  otherwise,  may,  by  caveat  in  t^ 
form  M.  of  schedule  hereto,  forbid  the  regbtn- 
tion  of  any  instrument  affecting  such  land^  estnto 
or  interest,  absolutely,  or  until  after  notioe,  &c. 
Section  82  provides  that  **\jpon  the  receipt  oC 
such  caveat,  the  Registrar  General  shall  notiiy 
the  same  to  the  person  against  whose  appUeatua 
to  bring  land  under  the  provisions  of  this  Act,  or 
to  be  registered  as  proprietor,  or,  as  the  case  mar 
be,  to  the  registered  proprietor,  against  whose 
title  to  deal  with  the  land  under  the  proviwais 
of  this  Act  such  caveet  has  been  lodged ;  and 
such  applicant,  proprietor,  or  registered  jwo- 
prietor,  may,  if  he  think  fit,  summon  the  caveator, 
or  the  person  on  whose  behalf  such  caveat  has 
been  lodged,  to  attend  before  the  Supreme  Gooit 
or  a  Judge  thereof,  to  show  cause  why  sueb 
caveat  should  not  be  removed,  &c.  And,  except  in 
the  case  of  a  caveat  by  a  settlor,  or  by  or  gb 
behalf  of  a  beneficiary  claiming  under  any  wiH 
or  settlement,  or  by  the  Registrar  Q^neral  for  the 
protection  of  incapable  persons,  &c.,  every  sncfe 
caveat  lodged  against  a  register^  proprietiff 
shall,  unless  an  order  to  the  contrary  be  made  by 
the  Supreme  Court  or  a  Judge  thereof,  be  deemed 
to  have  lapsed  after  the  expiration  of  fomteeB 
days  after  notice  given  to  the  caveator,  ^c.**  H.  S. 
W.  S.  C.  R.,  vol.  10, 146. 

Ol.  Caveat,  Filing  of — Re  Carroll^Opers- 
tion  of— Caveat.] — Although  by  the  rules  d 
Court  a  caveat  against  application  for  letters  of 
administration  should  be  filed  within  a  certain 
time,  yet,  if  at  an^  time  before  the  order  is  made, 
a  caveat  is  filed,  it  has  operation.  In  the  goods 
of  Carroll,  1  W.  W.  &  A»B.,  I.  E.  &  M.,  66. 

Caveat,    Lapse     of— Summers     « 


parte  Ay  twin — Transfer  of  Land  Statute  (N*. 
301),  sees.  23,  24rSubsequent  Order  to  Restrain 
Registrar.] — After  the  lapse  of  a  caveat,  for- 
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bidding  the  bringing  of  land  under  the  Transfer  of 
Land  Statute,  the  Court  or  a  Judge  has  no  power 
to  make  an  order  under  section  24,  restraining  the 
Registrar  from  bringing  the  land  under  the  Act. 
V.  L.  R.,  Tol.  4,  L.  116. 

33.  Caveat  by  Mortgagor  —  Davies  t. 
Herbert— The  Stamp  Duties  Act,  1879  (No.  646), 
see.  61 — Promissory  Note — Mortgage  containing 
Covenant  to  Pay — Act  Imposing  Duties — Con- 
struction— Transfer  of  Land  Statute  {No,  301), 
sec,  116.] — A  mortgage  of  land  containing  a  cove- 
nant for  the  payment  of  money,  but  bearing  no 
stamp  under  section  61  of  the  Stamp  Puties  Act, 
1879  (No.  646)  : — Held,  a  valid  mortgage  on  the 
grounds,  per  Molesworth  and  Higinbotham,  J.  J., 
that  a  mortgage,  as  a  charge  on  land,  is  distinct 
from  the  covenant  to  pay  which  it  contains,  which, 
per  Higinbotham,  J.  (Molesworth,  J.,  dubitante), 
is  unavailable  unless  stamped  as  a  promissory 
note  ;  and,  per  Williams  and  Holroyd,  J.  J.,  that 
the  covenant  to  pav  is  not  distinct  from  the 
mortgage  containing  it,  and  is  not  a  *'  promissory 
note  "  withm  the  section.  A  dictum  to  the  con- 
rary  of  Lindley,  L.  J.,  in  British  India  S.  N.  Co. 
V.  Commissioners  of  Inland  Revenue  (7  Q.  B.  D., 
165),  dissented  from  per  Holroyd,  J.  Per 
Williams,  J.  an  Act  imposing  duties  is  to  receive 
a  strict,  and  not  a  lii>erai  interpretation,  so  far  as 
the  imposition  of  duty  is  concerned,  and,  per 
Higinbothwn,  J.,  care  should  be  taken  that  the 
public  revenue  shall  not  suffer  loss  by  the  un- 
certain construction,  or  the  lax  application,  of  a 
revenue  law.  Under  section  116  of  the  Transfer 
of  Land  Statute  (No.  301),  an  owner  of  land,  sub- 
ject to  a  mortgage,  is  a  person  entitled  to  lodge  a 
caveat  against  a  dealing  by  the  registered  mort- 
gagee.    V.  L.  R.,  vol.  11,  p.  886. 

Caveat,  Operation  of.  See  re  Carroll^  No, 
61,  ante. 


Caveat,  Removal  of— Ex  parte  Pen- 
nington and  others — JReal  Property  Act,  sec.  31 — 
Noting  Incumbrances  on  Certificate,'] — The 
trustees  appointed  under  the  Underwood  Estates 
Act  having  applied  to  the  Registrar-General  to 
bring  certain  lands  comprised  in  those  Acts  under 
the  provisions  of  the  Real  Property  Act,  the 
Registrar-Gkneral  refused  to  issue  a  certificate  of 
title  unless  certain  incumbrances  created  by  the 
devisees,  under  the  will  of  James  Underwood, 
were  noted  on  the  certificate,  and  imless  two 
caveats  lodged  against  the  application  were  re- 
moved : — Held,  that  the  trustees  took  the  estate 
freed  and  discharged  from  all  the  trusts  or  deriva- 
tive interests  arising  under  the  will,  and  that 
such  interests  should  not  be  noted  as  incum- 
brances on  the  certificate : — Held,  also,  that  where 
a  caveator  has  issued  a  writ,  and  judgment  of 
non  pros,  has  been  signed,  the  caveat  is  at  an 
end: — Held,  also  that  where  a  writ  has  been 
issued  and  renewed,  but  there  has  been  no  sentce 
on  the  applicant,  and  the  renewal  has  been  in 


each  case  without  any  prssoipe,  and  no  further 
proceedings  have  been  taken,  the  caveat  must  be 
removed  by  an  application  under  the  82nd  section 
of  the  Real  Property  Act.  V.  L.  R.,  vol.  13,  p. 
876. 


In  the  matter  of  Charles  Williamson.'] — 
A  Judge  in  Chambers  has  no  jurisdiction  to  en- 
tertain a  summons  by  a  person  seeking  to  bring 
property  under  the  Real  Property  Art,  calling 
upon  a  caveator  to  show  cause  why  his  caveat  for-  . 
bidding  the  bringing  of  such  property  under  the 
Act,  should  not  be  removed.  Section  81  of  the 
Act  (No.  140)  authorises  such  a  summons  only  in 
the  case  of  caveats  against  dealing  with  property 
already  under  the  Act.  W.  W.  &  A.  B.  Rep., 
vol.  2,  L.,  p.  110. 


Re  the  Caveat  of  Turner—Transfer  of 
Land  Statute,  1866  (No.  301)  sec.  17— Costs,]— 
A  judge  has  no  power  under  section  117  of  Act 
No.  801  to  grant  the  costs  of  and  occasioned  by 
the  removii  of  a  caveat.  A.  L.  T.,  voL  7, 
p.  76. 

OT.  Se  Mayton  ex  parte  Dibbs — Certificate 
of  Title— Caveat— Real  Property  Act,  26  Vic,, 
No.  9,  sees,  83,  81,  120— Motion  to  set  aside  the 
order  of  Mr,  Justice  Windeyer,  ordering  the 
removal  from  the  file  of  Miss  Sayton^s  Caveat,] 
—John  Campbell  and  Ann  ti. 'Campbell,  the 
owners  of  land  at  North  Shore,  bounded  by  high- 
water  mark,  leased  a  portion  to  the  caveator  for  a 
period  of  twenty-one  years,  with  a  right  of 
renewal  for  a  further  period  of  twenty-one  years. 
They  sold  to  Mr.  T.  A.  Dibbs,  and  in  1866  T. 
A.  Dibbs  obtained  a  grant  from  the  Crown  of  the 
foreshore.  In  1876  he  obtained  a  certificate  of 
title  to  the  whole  of  the  land  which  he  had  pur- 
chased from  the  Campbells.  In  1879  T.  A. 
Dibbs  conveyed  the  land  leased  to  the  caveator, 
and  the  foreshore,  in  front  of  her  land,  to  his  son, 
Mr  T.  B.  Dibbs,  who  took  out  a  certificate  of  title 
for  the  foreshore  and  the  land  leased.  In  1882 
the  caveator  gave  notice  that  she  required  a 
renewal  of  her  lease,  including  the  foreshore,  and 
tendered  a  lease  in  those  terms.  T.  B.  Dibbs, 
however,  executed  a  lease  of  the  land  contained 
in  the  original  lease  to  the  caveator,  and  refused 
to  include  the  foreshore  in  the  lease.  Miss 
Hayton  thereupon  entered  a  caveat  under  section 
81  of  the  Real  Property  Act  to  prevent  T.  B. 
Dibbs  dealing  with  the  foreshore  without  notice 
to  her.  The  renewal  of  the  lease  to  Miss  Hayton 
was  registered  and  noted  on  T.  B.  Dibbs'  certifi- 
cate of  title.  The  Court  dismissed  the  application. 
Section  83  gave  the  holder  of  a  certificate  an 
absolute  title.  The  filing  of  the  caveat  under 
section  81  was  not  the  right  course  to  take ;  and 
the  caveator  not  proceeding  under  section  126, 
the  order  of  His  Honor  was  rightly  made.  Rule 
discharged  with  oosU.  N.  S.  W.  *<  Weekly  Notes," 
ToL  1,  p.  17. 
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In  re  David  Jonet-PretUm* s  Caveat — 
Real  Froperty  Act — Order  that  Caveat  he  JRe- 
moved  from  the  file  set  ande — 'Negligence  of 
Attorneg,'] — Application  of  Dayid  Jones  to  bring 
land  under  the  Keal  Propertj  Act.  The  present 
motion  was  to  set  aside  an  order  of  the  full  Court, 
made  on  March  5th  last,  whereby  the  oareator 
was  ordered  to  remore  his  careat  on  the  around 
that  he  had  not  filed  his  case  within  iSie  time 
prescribed  by  the  Court.  The  t^reator,  although 
out  of  time,  knew  nothing  about  the  delay,  which 
he  ascribed  to  the  negligence  of  the  attorney  who 
was  then  acting  for  him.  The  Court  (sir  J. 
Martin,  C.  J.,  Fawcett,  J.,  and  Windeyer,  J.) 
then  made  a  rule  setting  aside  the  order  of  March 
5th,  and  giving  the  caveator  leave  to  file  his  case 
within  ten  days.  Costs  of  this  application  to 
abide  the  result  of  the  enquiry  into  the  title. 
N.  S.  W.  "  Weekly  Notes,"  vol.  2,  84. 


Caveat,    Stamp    Commissioner— 


questions  of  title,  and  not  to  enquire  whether 
or  not  stamp  duty  has  been  paid  or  probate  taken 
out.  I  can't  imagine  why  the  Commissioner  for 
Stamps  should  expect  the  officials  in  the  Lands 
Titles  Office  to  make  this  enquiry.  Judgment 
for  defendant.  N.  S.  W.  '*  Weekly  Notes,"  voL 
2,68. 


In  re  WalUs — Real  Property  Act,  sec,  81 — 
Caveat  cannot  be  lodged  hy  Commissioner  for 
Stamps."] — C.  B.  Stephen  appeared  in  support  of 
a  summons  calling  upon  W.  Hemming,  the  Com- 
missioner of  Stamp  Duties,  to  show  cause  why  the 
caveat  lodged  by  the  said  W.  Hemming,  as  such 
Commissioner  of  Stamp  Duties,  on  February  6th, 
against  the  application  of  the  said  William  Marcus 
Wallis  and  Nathaniel  Wallis,  to  be  registered 
under  the  Real  Property  Act  as  proprietors  by 
transmission  should  not  be  withdrawn,  and  why 
the  said  W,  Hemming  should  not  pay  the  costs 
of  (andP)  incidental  to  this  application.  On 
January  18  the  trustees  of  the  will  of  the  late 
William  Wallis  applied  to  be  registered  under 
the  Beal  Property  Act  as  proprietors  by  trans- 
mission of  certain  land,  portion  of  the  estate 
of  the  said  William  Wallis,  deceased.  On  Feb- 
ruary 6th,  a  caveat  was  lodged  by  the  Com- 
missioner of  Stamps  claiming  stamp  duty  under 
44  Yict.  No.  8.  Before  obtaining  probate,  the 
said  executors  caused  a  valuation  of  the  testator's 
properties  to  be  made  by  Messrs.  Richardson  and 
Wrench,  for  the  purpose  of  the  necessary  affidavit 
under  the  Stamp  Duties  Act,  according  to  which 
the  property  included  in  the  transmission,  appli- 
cation and  caveat  was  valued  at  £5862.  This 
included  certain  land  at  Port  Hackine,  valued  at 
£360.  The  stamp  duty  was  accordingly  paid, 
and  probate  issued  on  January  14.  AfUr  making 
the  stamp  affidavit,  the  land  was  sold  for  £405, 
being  £46  in  excess  of  the  valuation,  and  con- 
sequently, for  the  purpose  of  the  transmission 
application,  the  lands  were  declared  to  be  of  the 
value  of  £6900.  It  was  presumed  (hat  the  caveat 
had  been  lodged  on  the  ground  that  the  higher 
value  ought  to  have  appeared  in  the  stamp 
affidavit.  The  difference  of  duty  amounted  to 
less  than  eight  shillings.  The  object  of  section 
81  of  the  ^Bal  Property  Act  is  to  enable  any 
person  claiming  any  title  to  the  land  to  make 
that  claim.  The  duty  of  the  officials  in 
the  Lands   Titles    Offices   is   to   enquire   into 


TO.  Caveat  to  Protect  Leasehold— 
In  re  Thompson  and  Chipps,  ex  parte  Fmdlay — 
Zand  Transfer  Act,  1885,  sees,  144,  146— 
Diligence — Summons — Specific  Relief  J\ — ^Where 
a  person  claims  the  right  to  specific  performanoe 
of  any  contract  involving  an  interest  in  land  under 
the  provisions  of  the  Land  Transfer  Act,  and 
enters  a  caveat  to  protect  that  interest,  he  must 
with  reasonable  diligence  go  on  to  assert  the  right 
claimed,  or  the  Court  will  order  the  caveat  to  be 
removed.  A  claim  by  a  caveator  to  have  a  lease 
executed  in  accordance  with  an  agreement  made 
with  a  former  registered  proprietor,  will  not  be 
decided  on  summons  under  sec  144  of  the  Land 
Transfer  Act,  1885.  The  proper  remedy  is  an 
action  for  specific  relief.  N.  Z.  L.  R.,  18W, 
p.  52. 

TX.  Caveatlng  Capaolty^Jit  re  oaveai  of 
H,  C,  Palmer— Real  Property  Act  of  1861— 
Judgment  Creditor.] — A  creditor  on  a  judgment 
of  the  Supreme  Court  has  no  caveating  oapaci^ 
under  the  Real  Property  Act,  1861.  S.  A.  E., 
vol.  5,  p.  80. 

Ta.  Caveator,  Decision  In  favour  of— 

Saddington  v.  Hackett — Real  Property  Amend- 
ment  Act,  (41,  Vict.,  No.  18)— Direction  to 
Registrar- General — Practice.'] — Where  the  jury, 
on  an  issue  directed  under  the  Act  41,  Tict.,  No. 
18,  found  in  favour  of  the  caveator  that  the  land 
in  question  was  a  public  recreation  groimd,  the 
Court  declared  the  land  so  dedicated,  and  ordered 
that  the  Registrar-Q«neral  should  make  such 
entries  in  his  books  and  on  any  certificate  that 
should  be  issued,  and  should  take  such  other  steps 
as  should  give  effect  to  the  judgment  of  the  Court. 
N.  S.  W.  L.  R.  vol.  1,  page  155. 

T3.  Sx  parte  Mahoney— During  vacation^  an 
order  under  sec.  2^  of  the  Transfer  of  Land 
Statute  may  he  obtained  in  Chambers,  restrain' 
ing  the  registration  of  an  application  as  pro- 
prietor, although  the  remedy  by  a  hill  in  equity 
is  open  to  the  caveator — Supreme  Court  Con- 
stitution Act  (15  Vict,,  No.  10,  sec.  19).]— 
Campbell  had  applied  to  bring  certain  land 
under  the  Transfer  of  Land  Statute.  A  caveat 
was  lodged  by  Mahoney,  which  would  have  lapeed 
on  the  19th  March.  The  caveator  was  in  posses- 
sion, and,  therefore,  could  not  bring  ejectment  or 
trespass  with  a  view  to  establishing  his  title  under 
sec.  24.  As  the  Court  was  not  sitting  in  banco, 
the  caveator  insisted  that  he  was  entitled  to  pit>- 
ceed  under  "the  emergency  dause"  (16,  Vict, 
No.  10,  sec  19),  which  provides  that  eyery  Judge 
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ot  the  Court  Bh«ll  hare  power  in  Taoation,  if 
under  the  special  circumstances  of  the  case  he 
shall  see  fit,  to  make  all  such  orders  as  can  only 
under  ordinary  circumstances  be  made  by  the 
Court  The  caveator  claimed  to  have  the  title 
at  law,  and  asked  for  an  order  under  sec  24 
restraining  the  Begistrar  from  bringing  the  land 
under  the  Act.  Mr.  A.  Beckett  appeared  for  the 
caveator ;  Mr.  Topp  for  the  applicant.  Mr.  Topp 
referred  to  in  re  Power,  6,  W.  W.,  and  A*B  (L), 
81,  where  it  was  held  that  a  Judge  in  Chambers 
had  no  jurisdiction  to  make  the  order  asked  for ; 
and  contended  that  as  a  bill  could  be  filed  by  the 
cayeator  for  an  injunction,  the  special  procedure 
authorised  by  sec.  24  was  inapplicable  (ex  parte 
Ounn,  3,  V.  L.  B.  L.,  36).  The  Chief  Justice 
said  that  the  caveator  had  his  choice  of  several 
remedies,  and  could  proceed  in  such  a  case  by 
rules  nisi  atad  absolute  if  the  Court  were  sitting 
in  banco,  and,  therefore,  under  the  emergency 
clauses  in  vacation  by  summons.  The  order  was 
made  as  asked.    A.  L.  T.,  1883,  p.  132. 

T3  (A)  Caveator,  Equity  of  —  Rattray  — 
Real  Property  Act  Further  Amendment  Act  of 
1877,  41,  Vict.  (No.  18,  *.  4.]— Court  will  direct 
an  issue  to  a  jury  as  to  a  trust  or  other  equitable 
question  raised  by  caveators.  Caveators  on  whom 
onus  of  proof  lies  and  who  are  out  of  possession 
made  plaintilEs.    N.  8.  W.  L.  B.,  vol.  2,  p.  303. 


Caveator  Defendants. 
33,  ante. 


See  re  Douitt  No. 


7'A.  Certificate,   Acquisition,    Fraud— 

dullen  V.  Thompson^  Transfer  of  Land  Statute 
(No.  801)  S.S,  49,  50— Adverse  Possession^ 
Tenant — Mortgagor  and  Mortgagee — Construc- 
tive Notice.'] — The  word  "fraud"  in  sec,  49  and 
50  of  the  Transfer  of  Land  Statute,  (No.  301), 
does  not  include  fraud  of  the  conveying  party  in 
acquiring  title.  Chotnley  v.  Firebrace,  No.  21, 
ante. 

Semble  :  The  protection  afforded  by  sec.  49  of 
the  Transfer  of  Land  Statute  (No.  301),  to  a 
tenant,  does  not  extend  to  protect  the  title  of  the 
landlord.  A,  a  registered  proprietor  of  Land 
under  the  Transfer  of  Land  Statute,  borrowed 
money  from  B,  and  was  induced  by  him  to  sign  a 
docxuuent  which  he  supposed  to  be  a  security, 
but  which  was  a  transfer  oy  him  to  B  of  the  land. 
B  had  himself  registered  as  the  proprietor,  and 
mortgaged  the  premises  to  C.  The  premises  were 
throughout  in  the  occupation  of  a  weekly  tenant 
of  A,  who  paid  rent  to  him.  Upon  the  discovery 
of  B's  fraud,  A  filed  his  bill  against  B  and  C  for 
redemption  : — Held,  that  but  for  the  Transfer  of 
Land  Statute,  (No.  301),  sec.  50,  C  would  by  the 
tenancy,  have  been  affected  with  constructive 
notice  of  A's  rights,  but  that,  that  section  pro- 
tected him,  and  that  the  mortgage  to  C  was  good 
as  against  A ;  and  decree  for  redemption  made 
upon  payment  by  A  or  B,  and  if  by  A,  then  B 
ordered  to  repay  him.    Y.  L.  B.  vol.  5,  page  147. 


7S.  Brady  v.  Brady  and  others — Seal  Pro* 
perty  Act,  1861 — Cerliflcate  issued  pursuant  to 
fraudulent  application.] — M,  the  eldest  son  of 
a  deceased  registered  proprietor,  fraudulently 
applied  in  the  name  of  his  father  to  have  certain 
lands  brought  under  the  provisions  of  the  Beal 
Property  Act,  1861,  stating  in  his  declaration  in 
support  amongst  other  things  Ihat  he  was  not 
aware  of  any  mortgage  other  than  set  forth  and 
stated  as  follows : — '*  That  £  lent  to  me  the  sum 
of  £250  sterling  on  the  security  of  the  said  piece 
of  land,  and  that  I  have  agreed  to  execute  and 
register  a  mortgage  foi  the  said  sum  to  the  said 
K,  or  to  whom  he  may  desire."  A  certificate  of 
title  was  accordingly  issued  in  the  name  of  the 
deceased  proprietor,  and  on  the  date  when  the 
same  was  issued,  M  executed  in  the  name  of  the 
deceased  a  memorandum  of  mortgage  to  Der 
Deutsche  Club  to  secure  the  sum  of  £250  and 
interest,  presumably  the  same  sum  expressed  in 
the  application  to  have  been  advanced  by  K. 
On  Bill  filed  to  set  aside  the  certificate  and  mort- 
gage : — Held,  that  the  Lands  Titles  Commis- 
sioners had  no  power  under  the  circumstances  to 
issue  the  certificate  of  title  in  the  name  of  a  dead 
man.  That  such  certificate  was  therefore  a  nullity, 
and  that  the  mortgage  being  based  on  the  certifi- 
cate fell  with  it.  That  neitSier  the  heir-at-law  of 
the  testator,  the  executors  of  his  will,  the 
Begistrar- Q-eneral,  nor  the  Lands  Titles  Com- 
missioners were  necessary  parties  to  the  above  suit. 
That  the  Court  of  Equity  has  concurrent  if  not 
sole  jurisdiction  in  cases  of  fraud  arising  out  of 
the  Beal  Property  Act  of  1861.  S.  A.  B.,  vol. 
8,  p.  219. 

Certificate.  Adjustment  of.   (See   Ad- 
justment.) 


TO-  Certificate -Solicitor's    Lien   for 


Costs—  Craig's  Application — Tran*fer  of  Land 
Statute  (No.  301),  sec.  28.]— A  Judge  in 
Chambers  will  not  order  the  production  of 
deeds  where  thev  are  held  by  a  solicitor  who 
claims  a  lien  on  them  for  his  costs.  A.  L.  T.  54, 
voL  5,  p.  54. 

TT.  Certificate,  Cancellation— Jga?  parte 
Rigby — Transfer  of  Land  Statute  (No.  301),  sec, 
132.]—. Where  a  certificate  issued  to  an  applicant 
who  stated  that  a  caveator  claiming  title  by  ad- 
verse possession  was  merely  a  trespasser,  and  the 
sertificate-holder  afterwards  brought  an  action  of 
ejectment  against  such  caveator,  which  was 
successfully  resisted  on  the  ground  of  adverse 
possession,' the  Court  ordered  the  certificate  to  be 
delivered  up  to  be  cancelled  as  issued  in  error. 
A.  L.  T.,  vol.  6,  p.  128. 

T8.    Certificate,   Entries   on~-Jones  v. 


SelUck—Real  Property  Act,  1861— Ujectment— 
Mortgagor— Mortgagee.]— Though  a  mortgagee 
has  no  legal  estate  under  the  Beal  Propert;^  Act, 
1861,  yet  where  on  default  a  transfer  to  him  has 
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been  endorsed  on  the  mortgagor's  oerfcificate,  the 
Court  will  accept  such  an  entrj  as  conolosiye  eri- 
denoe  of  the  mortgagee's  title  to  possession,  and 
will  permit  him  to  maintain  ejectment.  S.  A.  R., 
Tol.  6,  p.  13. 

TO.  Certif loate  of  Registrar-General— 

Aubrey  and  anothsr  y,  Soott  and  another — RegU- 
tration  Act,  No,  8,  of  IS^l— Memorial-— Detcrip- 
tion  of  Witness."] — Under  the  Registration  Act, 
No.  8,  of  1841,  the  memorial  of  every  deed  is  re- 
quired to  contain  certain  particulars,  amongst 
others  the  description,  &o.,  of  the  attesting 
witness ;  but  where  the  certificate  of  the  Registrar- 
General  of  the  correctness  of  any  memorial  has 
been  obtained,  such  certificate  is  conclusire  evi- 
dence of  the  validity  of  the  registration,  and  will 
not  be  affected  by  the  circumstance  that  such 
memorial  did  not  in  fact  contain  the  description 
of  the  attesting  witness.  A  plea  denying  the 
correctness  of  a  memorial  of  registration  of  a 
deed  under  the  Registration  Act  8  of  1841,  must 
allege  that  the  Registrar-General  had  given  no 
certificate  of  the  correctness  of  such  memorial. 
S.  A.  R.,  vol.  7,  p.  76. 

Certificate  of  Title.  Bee  Sharpev.Hadley, 
8,  ante  ;  Featherttone  v.  Hanlon^  4,  ante  ;  Fannan 
V.  Pannan^  18,  ante ;  Chomley  v.  Firehrace,  21, 
ante  ;  Murphy  v.  Michel,  21  A,  ante ;  House  v. 
0*Farrell,  61,  67,  ante;  Watson  v.  Watson, 
93,  post ;  Sail  v.  Sail,  98,  post ;  Fitzgerald  v. 
Archer,  101,  post ;  Kirkham  v.  Carpenter,  111, 
post ;  Jones  v.  Jones,  184,  post ;  Stephens 
V.  Williams,  186,  post;  re  John  Eaton,  194, 
post ;  Robertson  v.  Keith,  195,  post ;  Formby 
V.  Adelaide  Corporation,  199,  post;  Miller  v. 
Morrissey,  214,  post;  Murphy  v.  Michell,  216, 
post. 

Certificate  of  Title.  Effect  on  Tenant  of. 


Certif  Icate  of  Title,  Endorsement 


Of— Ex  parte  Smart.'] — The  Kegistrar-Q-eneral 
having,  under  the  Real  Property  Act,  26  Vic, 
No.  9.  issued  a  certificate  of  title  with  a  clause 
endorsed  thereon,  reserving  or  purporting  to 
reserve  any  lawful  rights  incident  to  the  align- 
ment of  streets  or  roads  abutting  on  the  land,  the 
Court  (Stephen,  C.  J.,  dissentiente)  directed  the 
Registrar-G-eneral  to  cancel  such  certificate,  and 
to  issue  a  new  certificate  in  the  same  terms,  but 
without  such  a  clause.  N.  S.  W.  S.  C.  R.,  vol.  6, 
188. 

31.  Certificate  of  Title,  Rlght-of-Wav- 
Jones  V.  Park — Act  No,  610,  sees,  2  and  4 — Evi- 
dence to  contradict  Title  to  such  easement  refused."] 
— Rule  nisi  to  enter  a  verdict  for  the  defendant. 
The  jury  gave  the  plaintiff  nominal  damages  for 
trespass  to  a  right-of-way,  running  from  Spencer 
street.  West  Melbourne.  The  plaintiff*  relied  on 
a  certificate  of  title,  dated  16th  July,  1878,  showing 
an  allotment,  vrith  a  right-of-way  adjoining  ten  { 


feet  in  vndth*    The  trespass  complained  of  vsi 
that  the' defendant's  fence   encroached  upon  a 
portion  of  this  right-of-way.    The  defendant  pro- 
duced his  certificate  of  title,  which  was  graiit«l 
anterior  to  that  of  the  plaintiff.     The  qnestioa 
was  whether  the  defendant  could  go  into  evideooe 
to  show  that  his  fence  was  in  the  right  line,  or  to 
show  that  the  Registrar  of  Titles   had  lasoed  s 
wrong  certificate  to  the  plaintiff?    The  Act  5a 
610,  section  2.  amending  the  Transfer  of  Lasd 
Statute,  provides  that  when  any  certificate  of  titi« 
shall  contain  any  statement  to  the  efiTect  that  tiie 
person  named  in  the  certificate  of  title  is  entitlAl 
to  any  easement  therein  specified,  such  statemeotA 
shall  be  received  in  all  Courts  of  Law  and  £qmtj 
as   conclusive  evidence  that  he  is  so   entitled. 
Section  4   provides  that  where   anj    certificate 
contains  the  words  *' together  with  the  ri^cf 
carriage  way,"  Ac,  specifying  or  describing  tke 
road  over  which   the  easement  is  created,  sad 
referring  to  a  map  endorsed  wherein  sueh  road  ii 
coloured  brown,  such  words  shall  hare  the  mms 
effect  as  if  the  certificate  contained  the  wordi  of 
the  seventh  schedule  to  the  Transfer  of  Lasd 
Statute.    In  this  case  the  certificate  only  relerTed 
to  the  right-of-way  as  marked  in  the  map  in  the 
margin,  and  it  was  contended  for  the  defendaot 
that  there  should  be  a  description  of  the  road  orw 
which  the  easement  was  created,  and  refemng  to 
the  map  endorsed.    The  Court  held  that  the  cer- 
tificate of  title  produced  by  the  plaintiff,  showing 
the  easement,   was  final  and  conclusiTe  under 
section  2  of  Act  610,  and  that  the  defendant  could 
not  be  allowed  to  give  evidence  to  contradict  it. 
Rule  discharged.    A.  L.  T.,  1879,  p.  10. 


Certificate  Paramount. 
V.  Sanlon,  No,  4,  ante. 


See  Featierdmis 


Cestulque,  Trust  Caveat  —  jyjjir- 

dyhill  V.  D*Albrdyhillr-Land  Tran*ferAei,  1870 
—  Unwritten  Trust — Costs — Rents  and  Profits- 
Registrar  appointed  Receiver.] — A  wife,  allefin|| 
that  her  husband  has  invested  money  of  beca, 
held  upon  trusts  not  committed  to  writing,  upos 
the  purchase  of  land  under  the  Lai»d  Tntnifer 
Act,  and  upon  mortgage,  has  a  right  to  enter  s 
caveat  to  protect  her  interests,  and,  pending  the 
trial  of  an  action,  the  Court  will  appoint  the 
Registrar  a  receiver  of  the  rents  and  profita.  The 
Court  has  power  to  award  costs  on  an  applicaticra 
for  removal  of  a  caveat.  N.  Z.  L.  R.,  Sup.  Ct^ 
vol.  3, 391. 


(A)    Charging    Orcler—Ja   re   Mmtwal 


Benefit  Building  Society  ex  parte  Baynes — Land 
Transfer  Act  —  Transfer  —  Priority.]  —  A 
charging  order  only  binds  land  subject  to  the 
equities  subsbting  at  the  time,  and  will,  then- 
fore,  be  removed  to  enable  the  registration  of  s 
transfer  which  was  executed  prior  to  th» 
making  of  the  charging  order.  N.  Z.  L.  R^  1885", 
p.  293.  See  also  re  Beaitie,  53,  ante,  msd 
ex  parte  Finlay,  65,  ante. 
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Clatmj^    Notice    of  —  Madditon    y. 


Jf •  Carthy — Registered  Proprietors  compellable 
to  fulfil  their  Contrttct,'] — By  a  memorandum  in 
writinf<,  G-.  M.  agreed  to  advance  D.  M.  money  to 
select  land  under  the  Land  Act,  1862,  and  D.  M. 
agreed  to  select  land  therewith,  to  repay  G.  M.  at 
the  end  of  five  years,  with  twenty  per  cent, 
interest  in  the  meantime,  and  to  secure  such  pay- 
ments by  a  legal  mortgage  of  the  land  selected. 
D.  M.  selected  land,  and  paid  for  it  with  the 
money  advanced  by  Q-.  M.  for  that  purpose,  but 
subsequently  having  obtained  the  Crown  grant, 
and  got  himself  registered  as  proprietor,  under 
the  Real  Property  Act,  refused  to  execute  any 
mortgage  to  G-.  M.,  alleging  that  he  had  sold  the 
land  to  B.  Upon  bill  by  G-.  M.  against  D.  M. 
and  B. : — H^eld,  that  the  Beal  Property  Act,  while 
it  protected  persons  taking  conveyances  from 
registered  proprietors,  did  not  protect  registered 
proprietors  from  being  compelled  in  equity  to 
fulfil  their  contracts ;  and  it  appearing  that 
B.,  before  his  purchase,  had  notice  of  the 
plaintiff's  claim,  decree  made  for  a  mortgage 
pursuant  to  the  agreement.  2  W.  W.  &  A'B., 
Equ.,  151. 


k.  Claims  to  Grants  for  Land — In  re 

Hart  and  PegusJ] — Mr  Justice  Dobson  delivered 
the  following  judgment  of  the  Court  in  this 
matter  between  Frank  Hart,  applicant,  and  Elita 
S.  Pegus,  caveator  : — 

Mr  Hart,  the  applicant,  lodged  an  application 
in  this  Court  in  its  claims  for  grants  to  land 
jurisdiction  for  the  issue  of  a  grant  to  him  of 
31  perches  of  land,  situate  in  George  street, 
Launceston,  and  Mrs  Pegus  entered  a  caveat  against 
its  issue.  The  case  came  on  to  be  heard  before  us, 
when  lengthy  evidence  was  given  on  both  sides, 
and  after  hearing  Counseljudgment  was  reserved. 
Upon  consideration  we  are  not  agreed  that  the 
applicant  has  established  his  claim  to  have  a 
grant  of  the  land,  at  the  same  time  we  are  of 
opinion  that  the  evidence  does  not  disclose  any 
equitable  claim  to  a  grant  on  the  part  of  the 
caveator.  The  applicant  in  this  case,  Mr  Hart, 
has  entered  a  caveat  against  the  application  of 
Mrs  Pegus  to  the  Lands  Titles  Commissioner  for 
a  grant  of  tkis  land  to  her,  and  it  was  to  establish 
this  caveat  that  he  took  these  proceedings,  and  in 
them  the  position  of  the  parties  was  reversed,  he 
becoming  applicant,  and  she  caveator.  In  con- 
sidering the  case,  what  appears  to  us  to  be  an 
omission  in  the  Legislation  on  this  subject,  has 
forced  itself  on  our  attention,  and  we  deem  it 
desirable  to  direct  attention  to  the  omission  in 
order  that  opportunity  may  be  taken  lor  remedy- 
ing it.  The  Real  Property  Act,  25  Vict.,  (No. 
16),  did  not  empower  "  The  Lauds  Titles  Com- 
missioners" to  bring  un  gran  ted  lands  of  the 
Crown  under  the  operation  of  that  Act.  As  to 
all  other  lands  (so  tar  as  it  is  necessary  to  refer  to 
the  Act)  the  Recorder  was  directed  to  pnblish 
notice  of  all  applications  to  bring  them  under  ite 


provisions,  and  any  person  opposing  an  applies 
tion  was  empowered  within  a  specked  time  to 
enter  a  careat  against  it.  The  caveator  was  then 
required  within  three  months  to  take  proceedings 
in  a^  Court  of  competent  jurisdiction  to  establish 
his  interest  in  the  land  on  which  he  based  the 
caveat,  and  in  case  he  failed  to  take  such  pro- 
ceedings, or  did  not  establish  his  interest,  the 
caveat  lapsed,  and  the  applicant  succeeded  in  his 
claim.  Subsequently,  by  26  Vict.  (No.  1),  that 
Act  was  amended  by  a  power  being  given  to  the 
Commissioners  to  entertain  applications  to  bring 
ungranted  lands  of  the  Crown  under  ite  operation. 
The  applicant  was  required  to  satisfy  the  Com- 
missioner that  he  was  "  in  equity  and  good  con- 
science '*  entitled  to  a  grant,  and  thereupon  the 
Recorder  was  to  publish  notice  of  the  application, 
and  unless  a  caveat  was  entered  within  a  specified 
time  the  grant  is  directed  to  be  issued  to  the 
applicant,  and  the  land  to  be  brought  under  the 
Act.  The  Amending  Act  does  not  expressly  say 
how  such  a  caveat  is  to  be  decided,  and  it  has 
been  assumed  that  this  Court  can  decide  it.  Now, 
the  only  jurisdiction  in  which  this  Court  can 
directly  entertain  questiond  relating  to  ungranted 
lands  of  the  Crown  is  in  its  **  Claims  for  grante 
to  land  jurisdiction,"  but,  even  in  that  juris- 
diction, this  Court  is  not  competent  to  decide  the 
questions  arising  under  oaveate  Xo  applications 
under  the  Real  Property  Acte  relating  to  un- 
granted lands.  The  court  is  invested  with  the 
powers  formerly  exercised  by  the  Caveat  Board, 
except  that  this  Court's  report  in  favour  of  the 
issue  of  a  grant  is  mandatory,  whilst  the  Caveat 
Board  comd  do  no  more  in  ite  report  than 
recommend  ite  i^sue.  The  only  original  form  of 
procedure  which  can  be  enterteined  by  the 
Court  in  this  jurisdiction  is  an  application  for  a 
grant.  If  the  caveator  against  ungranted  lands 
being  brought  under  the  Real  Property  Act,  as 
the  fee-simple  of  the  applicant  has  for  instence  a 
mortgage  on  such  lands,  he  has  unanswerabU 
ground  for  opposing  the  grant  of  them  in  fee  to 
the  applicant.  But  he  cannot  come  to  this  Court 
and  ask  it  to  declare  that  he  has  a  valid  mortgage 
which  would  render  it  contrary  to  equity  and 
good  conscience  for  a  grant  in  fee  to  issue  to  the 
applicant.  The  caveator  can  only  come  to  this 
Court  and  become  himself  an  applicant  for  a  grant 
of  the  land,  for  this  is  the  only  way,  as  already 
steted,  in  which  he  can  take  proceedings  before 
us,  and  upon  such  an  application  he  being  merely  a 
mortgagee  must  fail.  The  Court  may  express  an 
opinion  that  he  has  a  good  mortgnge,  but  it  is 
extra  judicial.  As,  however,  the  grant  could  be 
set  aside  even  after  it  was  issued,  in  case  the 
applicant  had  been  eruilty  of  misrepresentation 
or  concealement  of  material  facte,  so  if  any  such 
is  discovered  before  it«  issue  we  have  no  doubt 
that  the  application  may  be  rejected.  The  omis- 
sion in  the  Legislation,  which  hss  been  pointed 
out,  is  one  open  to  the  simple  remedy  of  directing 
the  application  lodged  with  the  Commissioners, 
and  the  caveat  or  counter  claim  against  it  to  be 
d 
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decided  by  this  Court  in  its  "  Claims  for  grants  of 
land  jurisdiction." 

Note. — Compiled  and  courteously  supplied  by 
James  Whyte,  Esq.,  Becorder  of  Titles,  Tasmania, 
for  purposes  of  this  publication,  and  in  the 
absence  of  regular  reports. 

_  Company. _  See  National  Bank  t.  National 
Mortgage  Company y  No.  12,  ante. 

OP.  Compensation— Jo«m»  and  another 
T.  Andrewt — Seal  Property  Act^  1861 — Depriva- 
tion of  Land — Time  toithin  tchich  action  to 
be  brovyht.']  —  The  deprivation  contemplated 
by  sec.  126  of  the  Real  Property  Act, 
1861,  occurs  immediately  on  the  bringing  of 
the  land  under  the  proyisions  of  the  Act, 
and  a  person  deprived  of  land  b^  the 
same  being  so  brought  under  the  provisions  of 
the  Act,  must  bring  his  action  within  six  years 
from  the  date  of  such  bringing  under,  though  he 
may  not  have  had  notice  or  knowledge  within 
that  period  that  the  land  has  been  so  brought 
under.    S.  A.  B.,  vol.  12,  p.  153. 


Condition  —  Sanders    v.     JFadham^ 

Ejectment^Eeal  Property  Act,  1861~^«^.]— 
A  memorandum  of  lease  under  the  Real  Property 
Act,  1861,  provided  that  the  lessee  should  hold 
for  a  certain  term  "subject  however  to  the 
following  covenants,  conditions,  and  restrictioiia, 
in  addition  to  those  implied  by  the  Act"  : — The 
covenants,  etc.,  set  out  where  to  pay  rates,  to  re- 
pair, and  not  to  sub-let  without  consent.  On 
ejectment  brought  for  under-letting ; — Held,  (1) 
that  the  stipulation  as  to  sub-letting  was  a 
covenant,  and  not  a  condition.  (2)  That  eject- 
ment would  not  lie  under  sec.  50  of  the  Beal 
Property  Act  of  1861,  it  not  being  in  the  nature 
of  things  a  covenant,  in  respect  of  which  delault 
could  be  continued  for  six  months. 

Semble  :  That  clause  124  of  the  Beal  Property 
Act  of  1861,  sec.  3,  would  not  prevent  ejectment 
for  a  oommon  law  forfeiture  of  thie  term. 
S.  A.  B.,  vol.  4,  p.  78. 


Condition    against    Assignment- 


Completion    Purchase. 

Madleyy  No,  8,  ante. 


Compulsion  to  take  Land. 

Cooh^  No.  160,  pott. 


^See     Sharpe    v. 


,  See  Aehley  v. 


Concealment  of  a  Material  Fact 

— Chisholm  V.  Capper — Evidence  to  Impeach 
Certificate.'] — In  an  action  of  ejectment  the  de- 
fendant proposed  to  call  the  Commissioner  of 
Titles  to  show  that  the  certificate  had  been 
granted  in  ignorance  of  a  material  fact.  That 
notice  of  the  application  for  a  certificate  had  not 
been  served  on  tne  owners  of  the  adjoining  pro- 
perty. The  Act,  sec.  46,  directed  that  the 
certificate  should  be  conclusive  evidence  of  title, 
unless  in  eases  of  fraud,  and  this  concealment,  it 
was  contended,  was  a  fraud.  The  evidence  was 
rejected: — Held,  that  the  Judge  was  right  in 
rejecting  the  evidence.  If  the  certificate  was  to 
be  impeached  in  any  way,  it  could  not  be  in  the 
way  proposed.  The  whole  object  in  the  Act  was 
to  give  ttie  greatest  confidence  in  these  certificates, 
and  the  Court  could  not  allow  the  supposition  to 
be  entertained  that  it  had  any  doubt  on  the  point. 
N.  C.60 


Ex  parte  Bond — In  re  the  Transfer  of  Land 
Statute  (No,  301),  eee.  106— !ZVaiw/(Pr#  under 
several  torits  of  fi,  fa, — Ihniy  of  Registrar  to 
decide  on  validity — The  Land  Act,  1869,  sees.  20, 
llO^Lease^Beyulations-^  Ultra  Ft>«f.]--The 
judicial  duty  of  examining  into  the  validity  of 
instruments  presented  to  t£e  Begistrar  of  ^tles 
for  registration,  is  imposed  upon  him  by  the 
Transfer  of  Land  Statute.  Under  sec.  106  of  the 
Transfer  of  Land  Statute,  it  is  the  duty  of  ths 
Begistrar  of  Titles  to  register  the  first  tTansfer 
under  a  sale  from  the  Sherifi',  which  is  lodged 
with  him,  if  it  be  valid ;  if  it  appear  not  to 
comply  with  a  condition  in  the  instrument  of 
title,  he  must  decide  for  himself  whether  such 
condition  is  valid.  Under  the  Land  Act,  1869, 
sec.  110,  no  power  is  given  to  make  a  regulation 
for  the  insertion,  in  leases  under  sec.,  20  of  a 
condition  prohibiting  assignment  of  the  lease; 
such  condition,  if  inserted,  is  ineffectual.  V.  L,  B-, 
vol.  6,  L.,  468. 


ST.  Conclusiveness  of  Certificate  of 
Title-- Jones  v.  Park— Transfer  of  Land  Statute 
(No.  301),  sec,  e4r—Act  No.  610,  sees.  2,  3— 
Right-of-way,'] — ^Where  a  right-of-way  is  specified 
in  a  certificate  of  title  of  the  servient  tenement, 
the  correctness  of  the  certificate  cannot  be  im- 
pugned in  an  action  of  trespass. 

Semble :  If  the  parcels  of  the  servient  tene 
ment  have  been  erroneously  described,  the  error 
should  be  corrected  by  another  certificate. 
V.  L.  B.,vol.6,  p.  167. 


Ex  parte  Bond — Re  Transfer  of  Land 
Statute  (No.  301),  sec,106—DutyoflheRe^'strar 
on  application  to  register  a  transfer — Land  Aet^ 
1869  (No.  360) — A  condition  against  assignment 
in  a  lease  from  the  Crown  is  void.] — ^This  was  a 
summons  under  section  135  of  the  Transfer  of 
Land  Statute,  calling  on  the  Begistrar  of  Titles 
to  uphold  his  reasons  for  refusing  to  register  a 
transfer  of  certain  land  to  Bond  under  a  writ  of 
fi.  fa.  in  a  suit  of  Bond  v.  Godfrey,  The  state- 
ment by  the  Begistrar  was  that  a  person  named 
Godfrey  was  the  holder  of  a  lease  dated  ISUi 
December,  1879,  from  the  Crown  to  him,  his 
executors,  administrators,  and  approved  assigns, 
for  seven  years,  which  lease  contained  the  follow- 
ing clause : — "  Provided  further,  and  these  presenti 
are  upon  this  express  condition,  that  no  assign- 
ment or  transfer — ^whether  by  operation  of  law  or 
otherwise — of  these  presents,  or  other  instromenti 
affecting  the  premises  hereby  demised,  sliall  have 
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effect  or  yalidifcy  whatsoeyer  unless  and  until  the 
Ooremor,  acting  bj  and  with    tlie    advice  of 
SxecutiTe  Council,  sanction  the  same,  and  further, 
xmtil  the  same  be  registered  in  the  office  of  Crown 
I^inds ;  and  all  such  instruments  as  aforesaid 
shall  have  and  take  priority,  not  according  to  their 
respective  dat«s,  but  according  to  the  priority  of 
the  registration  thereof."    On  the  22nd  March, 
1880,  a  copy  of  a  fi.  fa.  against  the  lessee   by  the 
Colonial  Bank,  accompanied  by  a  statement  setting 
out  the  land  sought  to  be  effected,  was  served 
upon  the  Registrar  of  Titles,  and  was  by  him 
duly  entered  as  required  bj  the  Transfer  of  Land 
Statute,  (No.  301),  sec.  106.  On  April  15, 1880,  a 
copy  of  a  writ  of  fi.  fa.  against  the  lessee  at 
the   suit  of  John  Bond  was  served  upon  the 
Registrar  and  entered.     On  the  6th  of  May  a 
transfer  from   the  Sheriff,  in  pursuance  of  the 
writ  of  fi.  fa.  at  the  suit  of  the  bank,  was  lodged 
with  the  Begistrar  and  registered.    On  the  10th 
May  a  transfer  from  the  Sheriff  to  Bond,  in 
pursuance  of  the  writ  at  his  suit,  was  lodged  with 
the  Begistrar,  who  refused  to  register  it,  and  gave 
the  following  as  his  eroimds  of  refusal : — First, 
that  it  is  the  duty  of  the  Begistrar  of  Titles  to 
register  instruments  in  the  order  in  which  they 
are  lodged  with  him  for  registration ;  Secondly, 
that  the  special  clause  in  the  lease  referred  to  did 
not  affect  the  registration  of  an  instrument  under 
the  Transfer  of  Land  Statute.    In  addition  to 
this  statement  an  affidavit  was  filed  on  behalf  of 
Bond  to  the  following  effect : — Bond  recovered 
judgment  against  Godfrey  in  1879  for  £600.    He 
issued  execution  on  November  10  of  that  year, 
pending  the  issue  of  the  lease  to  Godfrey.    On 
April  4, 1880,  Bond  obtained  from  the  Gtovemor- 
in-Council  the  necessary  sanction  to  the  registra- 
tion of  his  fi.  fa,  and  it  was  registered  at  the 
Lands  office,  and  thi&  sanction  was  endorsed  on 
the  copy  of  writ  lodged  by  him  with  the  Registrar 
of  Titles  on  April  16.     On  April  6  the  Sheriff 
sold  under  Bond's  writ,  and  on  the  27th  April 
Bond  obtained  the  sanction  of  the  Govemor-in 
Council  to  register  the  transfer  of  the  sale  in 
pursuance  of  the  writ,  and  such  consent  was  en- 
dorsed on  the  transfer.  The  sale  under  the  bank's 
writ  took  place  on  the  13th  April,  but  the  sanc- 
tion of  the  Govemor-in-Council  to  the  transfer 
was  not  obtained  till  May  25,  after  the  sanction  to 
the  transfer  to  Bond.    Mr  Holroyd  appeared  for 
the  Registrar  of  Titles  in  support  of  the  reasons 
for  refusing  to  register ;  Mr  A'Beckett  for  Bond 
The  Court  on  a  subsequent  day  delivered  judg- 
znent.    It  was  the  duty  of  the  Registrar  to  decide 
to  the  best  of  his  power  the  law  as  regarded  the 
instruments    presented  to  him    for  registration. 
The  intention  of  the  Legislature  was  plain  to  take 
the  registration  out  of  the  Supreme  Court,  save  in 
certain  exceptional  cases.    The  Registrar  was  con- 
stituted   the    authority,   subject  to    an    appeal 
against  his  decision  to  determine  the  validity  of 
the  instrument  as  well  as  the  priority  of  registra- 
tion in  point  of  time— to  determine  the  validity 
of  the  instrument  as  it  appeared  on  its  face, 


assisted  by  any  document  that  nught  be  lodged 
with  it.  If  he  decided  erroneously,  there 
was  an  appeal  to  this  Court,  and  idti- 
mately  to  the  highest  appellate  tribunal.  As 
to  the  condition  in  the  lease  it  was  void.  The 
Act  placed  every  possible  obstruction  on  the 
licensee  parting  with  the  licence  or  the  land.  It 
was  equally  dear  that  it  was  the  intention  of  the 
Legislature  to  grant  to  the  lessee,  after  he  became 
lessee,  facilities  for  alienation,  which  the  Act  en- 
deavoured to  withdraw  from  the  licensee.  When 
the  lessee  emerged  from  his  chrysalis  condition  of 
licensee,  he  was  empowered  by  the  Act  to  assign 
his  lease.  The  proviso  that  an  assignment  by 
operation  of  law  should  render  the  whole  grant 
void  was  repugnant  to  the  grant,  was  in  opposition 
to  the  obvious  intention  of  the  Act,  and  was 
therefore  void.  The  regulations  were  to  be  sub- 
servient to  the  Act,  not  opposed  to  it.  The  con- 
clusion of  the  Registrar  was  sound,  and  the 
sumjnons  must  be  dismissed.  A.  L.  T.,  1881, 
p.  94. 

^Conduct  of  Defendant.      See   Ashley    v. 


Cook,  No.  137,  post. 

Consent,  Mortgagee.    See  Cfriffln  v.  Dunn, 
No,  8,  ante. 


Consideration,  Executed  Contract.  See 
Coker  V.  iSpence,  Ao.  8,  ante, 

^Ol.  Consolidation,  Mortgages —  Oreiff  v. 
Watson — Land  under  Transfer  of  Land  Statute 
(No.  301) — Land  not  under  -4c/.]— L.,  being 
registered  as  proprietor  of  land  imder  No.  801, 
mortgaged  it  to  the  defendant,  and  by  several 
mesne  transfers  the  land  became  vested  in  the 
plaintiff  as  registered  proprietor  subject  to  the 
mortgage.  The  defendants  held  another  mort- 
gage from  L.  over  land  not  under  the  Statute, 
and  claimed  to  consolidate  the  two  mortgages : — 
Held,  that  a  mortgage  of  land  under  No.  301 
cannot  be  consolidated  with  a  mortgage  of  land 
not  under  the  Act.  7  V.  L.  R.  Qn.),  79  ;  3  A. 
L.  T.,  13. 

Construction.  See  re  Knapman,  No.  41, 
ante;  ex  varte  Lock,  No.  43,  ante;  Davis  v. 
Herbert,  No.  63,  ante. 


Constructive  Notice.  See  Fatten  r, 
Thompson,  No.  74,  ante, 

Qg.  Constructive  Trusts — In  re  Terry 
— Election — Statute  of  Limitations  (3  and  4, 
Will  IV.,  c.  27,  sees.  7  and  21)'-Eleotion  bars 
heir."] — J.  T.,  the  tenant  in  taU  of  Hoxton  Park, 
devised  it  to  his  second  son,  R.  R.  T. ;  and  de- 
vised land  at  Yass,  of  which  he  was  seized,  in 
fee,  to  his  eldest  son,  and  heir  in  tail,  S.  H.  T. 
J.  T.  died  in  1842.  R.  R.  T.  came  of  age  in 
1869.  S.  H.  T.  came  of  age  many  years  bcffore. 
Each  had  been  in  possession  of  the  land  devised 
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to  him  since  his  majoritj.  B.  B.  T.  haying 
applied  to  be  registered  under  the  Beal  Property 
Act  as  owner  in  fee  of  Hoxton  Park,  the  Begistrar 
General  refused  a  certificate  on  the  grounds :  (1) 
That  upon  the  election  of  S.  H.  T.  to  take  under 
the  will,  he  became  a  trustee  for  B.  B.  T.,  of 
Hoxton  Park,  to  the  extent  of  his  individual 
interest  in  such  land,  and  that  therefore  the 
possession  of  B.  B.  T.  was  not  adverse  to  S.  H.  T., 
and  the  Statute  of  Limitations  did  not  apply ; 
(2)  That  the  election  of  S.  H.  T.  was  not  binding 
on  his  heir  in  tail^~Held»  that  as  8.  H.  T. 
was  not  a  trustee  under  an  express  trust, 
but  only  constructively  and  by  operation  of  law, 
the  Statute  applied.  Also,  that  as  the  estate  at 
law  of  S.  H.  T.  has  ceased  to  exist,  and  passed  to 
B.  B.  T.,  his  heir  in  tail,  is,  by  section  21  of  the 
Statute  of  Limitations,  also  barred.  Also,  that 
apart  from  the  Statute  of  Limitations,  where  an 
ancestor  has  made  his  election,  the  heir  cannot 
claim  against  the  will.  N.  S.  W.  "Weekly 
Notes,"  vol.  2,  83. 

Contract,  Enforcement  of.  See  Sharpe 
V.  Badlet/,  No.  3,  ante. 

OQ.  Contract,  8ale6f  Land— yra<jo»  v. 
Watson— Vendor  and  Purchaser — Certificate  of 
Title — Costs  of  bringing  land  under  Transfer  cf 
Land  Statute — Nudum  Fadum.'] — When  a 
bargain  for  the  sale  of  land  is  made,  and  the 
deposit  paid,  without  any  representation  that  the 
land  is  under  the  Transfer  of  Land  Statute,  or 
any  understanding  on  the  part  of  the  purchaser 
that  it  is  so,  a  subsequent  agreement  by  the 
vendor  to  pay  the  costs  of  bringing  the  land  under 
this  Act  is  nudum  pactum,  though  by  mistake  of 
the  vendor's  agent  the  formal  contract  is  drawn 
up  with  conditions  applying  to  land  under  this 
Act.    V.  L.  B.,  12,  p.  433. 


b.  Conveyance— jy^ZZ  v.  Lindsay  and 
others  —  Meal  Property  Aotf  1861  —  District 
Council  Act,  1068— Order  for  Sale— Equity."]-^ 
On  October  20th,  1858,  a  certificate  of  title,  under 
the  provisions  of  the  Beal  Property  Act,  1868, 
was  issued  to  L.  in  respect  of  allotment  9,  which 
allotment,  with  other  property,  was  subsequently 
mort|;aged,  and  continued  subject  to  such  mort- 
gage until  after  the  institution  of  the  present 
suit.  On  October  17, 1873,  an  order  for  sale  of 
the  allotment  was  obtained  by  virtue  of  the  pro- 
visions of  the  186th  section  of  the  District  Councils 
Act,  1858,  and  the  land  was  accordingly  sold, 
and  on  the  20th  April,  1874,  conveyed  by  the 
master  to  the  plaintiff,  N.  In  October,  1874,  L. 
wrote  to  B.,  his  son-in-law,  suggesting  that  he 
should  purchase  the  land  for  £10,  which  B. 
accordingly  did,  without  making  any  enquiries, 
and  the  same  was  thereupon  transferred  by  L.  to 
B.  by  a  memo  of  transfer  duly  registered.  On 
bill  filed  by  N.,  praying  that  the  certificate  of 
title  should  be  deliverMl  up  and  cancelled: — 
Held  (1),  ^hat  the  conveyance  made  pursuant  to 


the  order  for  sale  was  valid  and  vested  the  fee- 
simple  of  the  land  in  N.,  and  that  by  reason  of 
sucn  sale  and  conveyance  the  allotment  was  out 
of  the  provisions  of  the  Beal  Property  Act,  1861; 
(2)  that  N.  was  nevertheless  entitled  to  have  the 
certificate  of  title  delivered,  up  and  cancelled  on 
the  ground  that  the  existence  of  the  same  and  the 
transactions  of  L.  and  N.  in  connection  therewith 
tended  to  throw  a  cloud  or  suspicion  <m  the 
validity  of  his  title  to  the  property.  S.  A.  B., 
vol.  18,  p.  196. 

_OS.  Conveyance  under  Power  of  At- 
torney — In  re  Woods  —  Transfer  of  Land 
Statute — Uegistration — Instruments  and  Securi- 
ties Statute.^—A  conveyance  of  real  estate,  pur- 
ported to  be  executed  under  a  power  of  attorney, 
previously  registered : — Held,  that  in  order  to 
show  a  good  title,  evidence  muft  be  given  that 
the  principal  was  alive  at  the  date  of  the  registra- 
tion of  the  power.  6  W.  W.  &  A'B.,  L.,  233; 
N.C.36. 


Campbell  v.  Jarrett — Transfer  of  Land 
Statute  {No.  301),  sec.  132^  Correction  of  Certi- 
fcate  of  Title  issued  in  error — Costs.'] — In  this 
case  pla&tiff  sought  an  order  for  correction  of 
certain  certificates  of  title  in  conformity  with 
terms  of  her  father's  will,  particulars  of  irhkk 
are,  as  of  the  case  generally,  fully  set  out  in 
the  judgment  of  Mr.  Justice  Holroyd,  giv^i  on  the 
matter.  A.  L.  T.  3,  p.  48.  See  alao  Sharps  v. 
Hadley^  No.  3,  ante. 

Co8t8.  See  Sharpe  v.  Eddley,  3,  ante; 
Fisher  v.  Stewart,  44,  ante  ;  JBank  of  Victoria  v. 
Sawlinys,  52,  ante  ;  re  Turner,  66,  ante  ;  Camp- 
bell V.  Jarrett,  96  and  142;  Hall  v.  Hall,  98, 
post  ;  Kearton  v.  Richardson,  125,  post; 
Ashley  v.  Cook,  137,  160,  post;  Oreiy  v. 
Watson,  162,  post ;  Wilson  v.  King^  166,  post  ; 
Miller  v.  Stuart,  177,  post ;  Shackell  v.  Lindsay^ 
174,  post, 

V7.  Costs  against  Solicitor  —  In    ike 

matter  of  the  caveat  of  Feamley  (No,  5983^ — 
Summons  in  Chambers  must  show  on  whose  hduslf 
issued — Order — Extending  the  operaiion  of  a 
caveat,  headed  "  in  the  matter  of  the  Transfer  of 
Land  SteUute,"  show  statutory  jurisdiction,  and 
may  be  made  without  terms  as  to  indemnity,  <f>c. — 
Not  necessary  thai  order  should  show  that  under- 
taking, S^c,  is  dispensed  with — TVansfer  of  Land 
Statute,  sec.  117.] — Application  to  set  aside  an 
order  extending  the  operation  of  a  caveat,  tinder 
section  117  of  the  Transfer  of  Land  Statute.  The 
caveat  was  lodged  by  Feamley  and  others.  The 
Begistrar  had  sent  notice  to  the  caveators  of  an 
application  to  him  for  registration  of  a  tranalier  of 
the  land  from  Smith  and  Bugg  to  Mackay.  On 
the  17th  July,  the  caveators  applied  for  and 
obtained  the  following  order  from  Mr.  Justice 
Molesworth*: — "  In  the  matter  of  the  Trans£er  d 
Land  Statute,  and  of  the  applioaidon  for  regislr** 
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tdon  of  SD  instrament  of  transfer,  Smith  and 
another  to  Mackay,  and  in  the  matter  of  the 
careat  lodged  by  Jane  Feamlej  and  others  (No. 
5988).      Upon  reading  the  sereral  affidavits  of 
Jane  Fearnlej  and  Hugh  Murray,  and  the  notice 
by  the  Registrar  of  Titles,  dated  the  5th  day  of 
July  inst.,  to  Jane  Feamley,  Julia  Annie  Fowling, 
Phcsbe  Alice  Feamley,  and  Betsy  Jane  Feamley; 
and  upon  hearing  the  agent  for  the  said  parties, 
I  do  order  that  the  operation  of  the  caveat,  No. 
5988,  abovementioned,  be  extended,  and  I  do 
direct  the  Registrar  of  Titles  to  delay  regbtering 
an  instrument  of  transfer  from  Spencer  Smith 
and  William  Bugg  to  Adam  Bruce  Mackay,  of 
Crown  portion  85,  parish  of  Tallangatta,  County 
of  Heytesbury,  or  any  dealing  with  the  said  land 
for  one  calendar  month,  to  enable  the  applicants, 
or  some  of  them»  to  have  a  bill  prepared,  sealed, 
and  serred  in  relation  to  the  matters  contained  in 
the  said  affidavits : — Dated  this  17th  day  of  July, 
1880.'*    A  summons  was  taken  out  against  the 
caveators,  to  show  cause  why  the  above  order 
should  not  be  set  aside,  and  why  they  should  not 
pay  the  costs  of  application  and  the  order  to  be 
obtained  thereon.     The  summons  came  on  for 
hearing  on  July  26th.    Mr.  Neighbour^  in  support 
of  summons.    Mr.  O'Hea  (of  Messrs.  Bnggs  and 
O'Hea),    for    the  caveators,  objected — (1)  That 
the  summons  did  not  show  on  whose  behalf  it  was 
issued ;  (2)  that  the  affidavit  did  not  show  who 
the  applicants  were,  and,  for  all  the  caveators 
know  to  the  contrary,  they  might  be  strangers  ; 
and  (8)  that  the  order  sought  to  be  set  aside  was 
not  produced,  or  any  verSed  copy  of  it.     His 
Honor :  There  is  an  old  rule,  notice  of  which  is 
posted  up  in  my  Chambers,  that  aU  summonses 
must  show  on  whose  behalf  they  are  issued.    I 
must  dismiss  the  application  with  costs,  to  be  paid 
by  the  solicitor  for  the  applicants.      On  the  28th 
July,  a  warrant  to  tax  and  a  notice  to  bring  in 
these  costs  came  on  before  the  Master  in  Equity  ; 
but  the  solicitor  for  the  caveators  having  taken 
the  objection  that  the  Master  had  no  power  to 
order  the  oosts  to  be  brought  in,  the    Master 
allowed  the  objection,  and  dismissed  the  warrant, 
saying  that  the  application  must  be  made  to  a 
judge.     Subsequently  £5  was  tendered  to  the 
Master  by  the  solicitor  for  the  applicants,  but  the 
Master  refused  to  accept  the  amount  without  a 
judge's  order  authorising  him  to  do  so.     A  fresh 
summons  vras  taken  out  to  show  cause  why  the 
order  of  l7th  July,  1880,  should  not  be  set  aside 
as  against  Smith  and  Rugg,  on  whose  behalf  the 
sxunmons  was  issued,  and  why  Jane  Feamley  and 
others  should  not  pay  the  costs  of  the  application 
and  order  to  be  obtained.    This  summons  came 
on  for  hearing  before  Mr.  Justice  Molesworth  on 
August  drd.    The  defects  in  the  previous  sum- 
mons had  been  cured.    Mr.  Neighbour  for  the 
applicants,  Mr.  O'Hea  for  the  caveators.    Mr 
O'Hea  objected  that  the  costs  under  order  of  26th 
July,  1880,  had  not  been  paid ;  but  His  Honor 
said  he  had  not  made  the  payment  of  .the  costs  a 
oondition  precedent.     Mr.  Neighbour  then  urged 


that  the  origmal  order  was  bad  on  its  face,  because 
(1)  neither  it  nor  the  affidavits  upon  which  it  was 
bflksed  showed  that  it  was  made  on  behalf  of  the 
caveators  ;  (2)  that  the  order  did  not  show  any 
intention  on  the  part  of  the  judge  to  exercise  the 
statutory  jurisdiction  conferred  by  section  117  of 
ths  Transfer  of  Land  Statute ;  (3)  that  neither 
the  order  nor  the  affidavit  showed  it  to  have  been 
made  before  the  expiration  of  fourteen  days  after 
the  notice  by  the  Registrar ;  (4)  that  the  order 
did  not  sliow  any  undertaking  or  security  to  have 
been  given  or  any  sum  lodged  as  indemnity  ;  (5) 
that  the  order  did  not  show  such  an  undertaking 
or  security  or  sum  to  have  been  dispensed  with. 
Reference  to  re  Wise,  2  V.  R.  (L.),  111.  Mr. 
O'Hea  argued  that  the  order  was  good  on  its  face, 
for  it  purported  to  be  made  on  reading  the  affi- 
davit and  hearing  the  agents  for  the  parties, 
whose  names  are  set  out  in  the  heading,  as  having 
lodged  the  caveat ;  and  that  the  heading  of  the 
order,  **in  the  matter  of  the  Transfer  of  Land 
Statute,"  was  sufficient  to  show  jurisdiction.  The 
order  referred  to  the  notice  by  the  Registrar  of 
Titles  as  dated  July  5th,  and  the  order  itself  was 
dated  July  17th,  and  therefore  showed  on  its  face 
that  fourteen  days  had  not  expired.  The  taking 
of  an  undertaking,  or  security,  or  sum  for  in- 
demnity is  discretionary  with  the  judge  under  the 
section.  In  re  Wise  is  distinguishable  because 
there  was  nothing  on  the  face  of  the  order  there 
to  show  the  time.  His  Honor  said  the  order  was 
good  on  its  face,  and  dismissed  the  summons  with 
costs.    A.  L.  T.,  1880,  p.  82. 

Costs  Bringing  Land  under  the   Act. 
See  Watson  v.  Watson,  No.  93,  ante. 

Costs,  Soltcltor's  Lien  for.    See  re  Crat'sf, 
No.  76,  ante. 

Creditor's  Aotfon.     See  Bank  of  Victoria 


V.  MawlingSf  No,  52,  ante. 


08.  Creditors'  Trustee— Hall  v.  Hall-' 
Certificate  of  Title— Fraud— Costs.]-— K  bought 
a  piece  of  land,  and  directed  the  vendor  to 
transfer  it  to  his  wife,  in  whose  name  a  certificate 
of  title  accordingly  issued.  The  wife  died 
leaving  a  son.  The  husband  filed  a  declara- 
tion of  insolvency  under  the  Debtors  and 
Creditors  Act,  1876,  vrithin  three  years  from  the 
date  of  the  transfer.  In  a  suit  by  the  creditors' 
trustee  to  have  the  certificate  of  title  declared 
void  : — Held,  that  although  the  certificate  of  title 
was  bad  as  against  the  plaintiff  as  trustee,  it  was 
good  as  between  the  bankrupt'  and  the  heir-at- 
law.  The  decree  was  that,  after  satisfaction  of 
the  claims  under  the  bankruptcy  and  payment  of 
all  costs,  the  residue  of  the  land  or  the  proceeds 
therefrom,  belonged  to  the  heir-at-law.  N.  Z.  J., 
vol.  2,  p.  259. 


Criminal  Appeal— Tgg/r.    v.    Tideman 

— Forgertf—  Undertaking  for  Payment  of  Money 
^Act  7  of  1869— iZffoi  Prvfwty  Act,  1861— 
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Mortgaged] — A  memorandum  of  mortgmge  under 
the  Beal  Propertj  Act,  1861,  is  not  an  under- 
taking for  the  payment  of  money  within  the 
meaning  of  Act  7  of  1859,  sec.  1,  and  cannot  be 
•o  charged  in  an  information  for  forgery.  The 
questions  to  be  reserred  by  tiie  Judge  under  Act 
6  of  1859,  must  be  reserved  before  the  onminal 
session  has  closed,  and  he  has  no  power  to 
reserre  a  case  after.    8.  A.  B.,  toI.  5,  p.  48. 

Crown  Allotment.  Original.  See  ex  parte 
EowaHf  Ifo.  14,  ante. 

lOO.  ^J^^^  Grants.  —  Mangahahia  and 
another  y.  The  New  Zealand  Timber  Campang, 
Limited — Trespass — Title  by  Native  Custom — 
Native  Lands  Act,  1873,  sees.  47,  48,  75,  87— 
Land  Transfer  Act,  5,  1878,  sec.  IS— Memorial 
of  Ownership — Right  of  Entry.'] — A  memorial 
of  ownership  granted  to  native  owners  under  the 
Native  Lands  Act,  1873,  confers  upon  them  an 
estate  only  according  to  native  custom.  It  is  not 
an  estate  recognised  by  law,  and  is  insufficient  to 
support  a  right  of  entry.  Such  an  estate  cannot 
support  an  action  for  trespass  where  the  plaintiffs 
are  out  of  possession.    N.  Z.  L.  B.,  No.  1,  345. 

lOl-  Fitzgerald  v.  Archer—Certificate  of 
Title — Crown  Seventies. ] — The  Registrar- General 
is  not  bound  to  issue  a  certificate  of  title  to 
a  purchaser  from  a  Crown  grantee  until  the 
purchaser  signs  a  receipt  for  tbe  duplicate  Crown 
grant 

Semble,  (per  Barry,  J.) :  It  is  the  duty  of  tlie 
supreme  court,  which  acts  as  the  Exchequer 
Court  of  Englimd  does  in  matters  of  revenue,  to 
protect  the  revenues  of  the  Crown  in  this  colony. 
1,  W.  W.  &  A'B.,  L.,  40. 

102.  Fisher  v.  Ckiffney  —  Parcels  —  For- 
feiture'] —  Motion  upon  notice  by  defendant 
for  an  order  directing  the  removal  of  plaintiff's 
caveat  from  the  file.  The  defendant  applied 
to  have  some  land  at  Lane  Cove  brought 
under  the  Beal  Property  Act.  The  plaintiff 
entered  a  caveat,  claiming  part  of  the  land. 
Issues  were  settled  and  tried  before  a  jury. 
It  appeared  that  the  plaintiff  claimed  under  a 
Crown  grant  issued  in  1821  to  Daniel  McNally 
of  SO  acres.  The  grant  contained  a  provision 
that  if  the  grantee  should  sell  or  alienate  the 
land  within  5  years  from  the  date  of  the  grant, 
the  land  should  revert  to  the  Crown,  and  the 
grant  should  be  held  and  deemed  to  be  null  and 
Toid.  The  defendant  claimed  under  a  subsequent 
Crown  grant  to  one  Munro.  The  Court  declared 
that  the  caveator  was  entitled  to  the  land  in  dis- 
pute. Order  accordingly.  N.  S.  W.  "Weekly 
Notes,"  vol.  1, 18. 

Crown  Lease  Conditions.  See  ex  parte 
Bondf  No.  90,  ante. 

Crown  out  of  Possession.  See  Mndgwag 
T.  JOavg  and  BiUck,  No.  1,  ante. 


Crown    Revenues.       See    FUzgerald    v. 
Archer,  No.  101,  ante. 

Crown.  Status  of.      See  Kiakham  v.   Tht 


Queen^  No.  47,  ante. 

Crown  Suits.  See  Mudgway  t.  Daty  and 
Buicky  No.  1,  ante. 

103.  Damages— ^i^fpr^Mi  v.  Maori  RiS 
Borough — Easement — Land  Transfer  A.et,  187Q, 
sec.  46.] — When  a  certificate  of  title  is  granted  to 
a  man  reserving  over  other  lands  an  easemgnt 
which  was  granted  by  deed  before  the  land  «w 
brought  under  the  Luid  Transfer  Act,  the  serv^ 
tenement  remains  subject  to  the  easement,  even  if 
it  has  subsequently  been  brought  under  the  Art, 
and  the  certificate  of  title,  therefore,  contaios  do 
mention  of  the  easement  to  which  the  land  ii 
subject.  The  plaintiff  in  such  a  case  can  reoorer 
substantial  damages,  although  he  cannot  mon 
the  existence  of  the  easements  over  other  londi 
without  which  that  over  the  defendants'  landi 
would  be  useless  so  long  as  he  can  prore  that  be 
has  been  able  to  use  the  latter  easement  beoe- 
ficiaUf .    N.  Z.  L.  B.,  vol.  3,  p.  364. 

104.  Schroeder  t.  BCarcourt — Deteniim  o/ 

Certificate  of  Title,"] — In  an  action  for  detentiffl 
of  a  certificate  of  title  where  no  special  damages 
are  claimed  or  proved,  £100  damages  are  ex- 
cessive.   N.  Z.  L.  B.,  1887,  p.  226. 

lOS*  Van  Damme  r.  Bloxam — Beal  Pro- 
perty Act,  1861 — Mortgage — Notice — Specific 
Performance.] — A  mortgage  of  land  under  the 
provisions  of  the  Beal  Property  Act  of  1861  pro- 
vided that  it  should  be  lawful  for  the  mortgagee 
to  sell  the  mortgaged  land  on  default^  "  withoet 
serving  me  (the  mortgagor)  with  any  written 
demand  for  payment."  A  subsequent  clause  pro- 
vided that "  all  notices  which  by  virtue  of  the 
Beal  Property  Act  of  1861,  whether  in  respect  of 
the  payment  of  any  money  or  otherwise,  would 
require  to  be  served  by  the  said  mortgagee  on  me 
at  my  last  known  or  usual  place  of  abmle  in  thii 
province,  shall  be  deemed  to  be  duly  served  by 
sending  to  me,  through  the  Poet  Office,  a  letter 
addressed  to  me  at  Mount  Gkunbier."  The  land 
having  been  sold  without  giving  the  notice  pro- 
vided by  section  52  of  the  Beal  Property  Act  of 
1861,  on  bill  filed  by  the  mortgagor,  praying  that 
the  sale  and  transfer  might  be  set  aside,  or  for 
damages : — Held,  that  the  mortgage  did  not  dis- 
pense with  the  necessity  of  giving  the  notices 
required  by  the  Beal  Property  Act,  but  only  with 
the  mode  of  giving  them  there  provided,  and  that 
the  sale  was  therefore  improper,  but  that  the 
transferee  was  protected  by  the  Beal  Property 
Act  as  a  bona  fide  purchaser.  That  the  btll 
showing  no  claim  to  equitable  relief,  irrespeetiTe 
of  the  question  of  damages,  the  Court  of  Bquity 
would  not  entertain  that  question.    S.  A.  B.,  vol. 

9,  p.  27.     See  also  Fotheringham  r.  Archer,  A*. 

10,  ante. 
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Debts.  Liability  for.  See  Bank  of  Victoria 
Y.  Rawlings^  No.  52,  ante, 

lOO.  Declaration,  Counts  of — Stockdale 
V.  Hamilton  and  another.'] — The  first  count  of  a 
declaration  framed  under  the  2drd  section  of  the 
Beal  Property  Act  alleged  that  the  plaintiff  was 
seized  and  was  in  possession  of  land,  and  that  the 
defendants  knew  uiese  facts,  but  that  the  defen- 
dants, notwithstanding,  falsely  alleged  themselyes 
to  be  seized  and  in  possession,  and  thereupon 
applied  for  a  title  under  the  Act.  The  second 
count  omitted  the  allegation  that  the  plaintiff 
was  seized,  and  the  allegation  that  the  defendants 
knew  of  the  plaintiff's  title.  The  third  count 
alleged  both  seisin  and  possession,  but  omitted 
the  statement  that  the  defendants  knew  either 
fact.  The  fourth  count  alleged  only  possession 
in  the  plaintiff.  In  all  other  respects  every  count 
was  the  same  as  the  first.  The  acts  complained 
of  were  stated  in  exactly  the  same  terms,  and  so 
was  the  resulting  damage.  On  motion  to  strike 
out  three  of  the  four  counts,  the  Court  confined 
the  plaintiff  to  the  first  count,  on  the  ground  that 
the  four  counts  were  founded  on  the  same  cause 
of  action,  and  in  violation  of  the  Reg.  Gen.  T.  T. 
1853  (P.  1.),  r.  I.  N.  S.  W.  S.  C.  E.,  vol.  3, 
p.  313. 

_  107.  Decree,  Fraudulent  Purchaser— 

Colonial  Bank  v.  Fie  and  others — Voluntary 
Settlements — Fraud  on  Execution  Creditor — 
Purchase  from  Voluntary  Settler — ^* Fraud** 
under  Transfer  of  Land  Statute^  sees,  49,  50 — 
Beference  to  Master  to  enquire  as  to  the  circum- 
stances of  the  purchase  —  As  to  decree  where 
fraudulent  purchaser  has  encumbered  his  interest  J] 
— This  was  a  suit  by  the  Colonial  Bank  against 
William  Pie,  and  Mary  Pie,  his  wife,  and  against 
David  Comfoot,  to  set  aside  the  voluntary  assign- 
ment of  the  equity  of  redemption  of  certain  land 
made  by  Pie  in  trust  for  his  wife,  and  also  to  set 
aside  voluntary  transfers  of  other  land  under  the 
Transfer  of  Land  Statute  by  Pie  to  his  wife,  as 
being  fraudulent  against  the  plaintiff,  who  was 
an  execution  creditor,  and  to  set  aside  a  subsequent 
purchase  of  the  latter  land  by  Comfoot  from  Mrs. 
Pie,  but  as  to  Mr.  Comfoot  it  was  contended  that 
he  was  not  bound  by  any  notice  of  the  Bank's 
claim,  as  Mrs.  Pie  held  a  certificate  to  the  land 
under  the  Transfer  of  Land,  No.  301.  Mr  Hol- 
royd,  Q.  C,  and  Mr.  De  Verdon  for  the  plaintiff ; 
Mr.  aoldsmith  for  Mr.  and  Mrs.  Pie;  Mr. 
Billing,  Q.  C,  and  Mr.  Topp  for  the  defendant 
Comloot.  The  following  cases  were  cited : — As 
to  the  intent  to  defraud  :  Freeman  v.  Pope^  L.  E., 
5,  Ch.,  541 ;  as  to  the  conveyance  being  made  in 
anticipation  of  and  to  defeat  a  future  claim: 
Barling  v.  Bishop,^  Jur.  (N.8.),  813  ;  Goodman 
V.  Hughesy  1  W.  and  W.  Eq.,  221 ;  Bichmond  v. 
IHck,  2  W.  W.  and  A*B.  Eq.,  143  j  on  the  con- 
Btruction  of  13  Eliz.,  c.  5  :  Cadogan  v.  Kennett, 
2  Cowp.,  434 ;  as  to  constructive  notice :  Jones 
▼.  Snuth,  1  Hare,  65;  Storg  v.  Winter,  2  Atk. 


530 ;  Nash  V.  • 


-,  8  P.  Wms.,  306 ;  TUdes- 


leg  V.  Lodge,  3  Sm.  and  Giff,  548 ;  Cullen  v. 
Thomson^  5  T.  L.  B.  Bq.,  15;  Maddison  v. 
U*Carthy,  2  W.  W.  and  A'B.  Eq.,  151  j  and  on 
the  form  of  decree :  Voolcensohn  v.  Leven^  8  W. 
W.  and  A'B.  Eq.,  11.  Judgment  was  reserved. 
On  March  31st,  His  Honor  said :  The  defendant, 
Mr.  Pie,  was  seized  of  land,  comer  of  Victoria 
street  and  Stawell  street,  under  the  old  tenure, 
and  of  land  adjoining,  held  under  the  Act  801, 
and  of  seven  other  pieces  of  land  of  that  tenure. 
An  action  was  commenced  against  him  by  the 
plaintiff,  the  Colonial  Bank  of  Australasia,  Sep- 
tember, 1878,  which  he  resisted,  but  judgment 
was  recovered  against  him  July,  1879,  for  more 
than  £4000,  and  a  fieri  facias  was  issued,  which 
was  nearly  unproductive,  and  so  returned.  On 
February  25th,  1879,  Pie  mortgaged  the  two  first- 
mentioned  pieces  of  land  to  a  bmlding  society  for 
£1000.  The  plaintiff  does  not  impugn  that  mort- 
gage, seeks  only  the  equity  of  redemption.  On 
March  10th,  he  assigned  the  equity  of  redemption 
to  the  defendant,  Mr.  Comfoot,  a  cousin  of  his 
wife,  Mrs.  Mary  Comfoot  Pie,  as  a  trustee  for 
her.  Comfoot  never  accepted  this  conveyance, 
and  disclaims.  He  was  made  a  parW  in  reference 
to  it  only.  About  the  same  time  (February  27th, 
1879)  all  the  other  pieces  of  land  under  the  Act 
301  were  transferred  to  her  by  instruments  falsely 
reciting  that  £2000  was  paid  by  her  as  a  con- 
sideration, they  being  really  voluntary,  and  she 
obtained  certificates  of  title  for  them.  I  think  it 
clear,  upon  the  evidence,  that  these  conveyances 
to  or  in  trust  for  Mrs.  Pie  were  designed  to  defeat 
the  action  then  pending  by  the  plaintiff,  and 
fraudulent  against  it.  The  bill  was  sealed  August 
19th,  1879,  seeking  declaration  to  the  above  effect, 
and  to  restrain  transfers  from  the  defendant 
being  acted  upon  at  the  Transfer  of  Titles  office. 
But  the  defendants,  Comfoot,  Pie,  and  wife,  by 
answers  alleged  that  Comfoot  purchased  from 
Mrs.  Pie  four  of  the  above  seven  pieces  of  land  held 
under  the  Act  301  for  the  sum  of  £1100,  and  on 
August  9th  she  transferred  them  to  him,  and  that 
he  became  the  registered  proprietor  of  them.  The 
plaintiff  did  not  amend  its  bill  to  impugn  this 
transaction,  and  evidence  was  taken  before  me 
throwing  some  light  upon  it.  I  think  Comfoot 
knew  enough  of  the  affairs  of  the  Pies  to  be  fixed 
with  constructive  notice  of  the  fraud  by  which 
Mrs.  Pie  had  acquired  this  property  to  have  his 
title  postponed  to  plaintiff,  if  the  property  were 
held  by  the  old  tenure ;  and  with  reference  to 
the  Act  301,  sees.  49  and  60,  that  there  is  much 
reason  for  saying  that  his  motives  for  acquiring 
the  property  were  not  those  of  an  ordinary  pur- 
chaser, but  a  wish  to  screen  the  property  for  the 
Pies  from  the  plaintiff.  Accordmg  to  the  defen- 
dants' evidence,  the  contract  of  sale  was  for 
£1103.  (There  was  some  evidence  this  was  an 
under-value.)  This  was  payable  £475  cash,  the 
rest  bills  at  three,  six,  and  twelve  months ;  that 
the  cash  was  paid  August  29th  ;  that  the  bills 
the  same  time  were  handed  to  Mis.  Pie  and  not 
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negotifttedi  but  thej  remaining  in  her  hands  were 
taken  up  and  paid  long  before  thej  were  ree- 
pectiyelj  dne.  Oomfoot  appears  not  to  have  bad 
money  for  this  purchase,  but  to  have  raised  the 
£475  cash  and  the  moneys  paid  for  the  bills  by 
depositing  the  oertiBoates  of  title,  which  makes  it 
hard  to  say  what  should  be  the  form  of  a  decree 
against  him,  in  regard  to  which  I  mean  to  direct 
iD<^uiry.  The  plaintiff  has  been  paid  and  is  being 
paid  part  of  its  demand  against  the  defendant 
Pie  by  other  persons  liable  with  him,  as  to  which 
I  shall  direct  an  inquiry.  The  case  has  been 
argued  on  behalf  of  the  defendants  in  regard  to 
judgment  creditors  not  having  a  lien  upon  land. 
The  true  aspect  of  this  suit  is  that  it  seeks  redress 
for  an  execution  creditor  frustrated  by  fraudulent 
conveyance  of  property,  the  same  as  if  the  pro- 
perty were  chattels  personal.  I  have  been  re- 
lerred  to  various  cases  as  to  the  duty  of  a 
purchaser  informed  of  a  claim  on  property  before 
payment  of  part  of  the  purchase  money  to  reserve 
that  part,  and  not  to  pay  it  to  the  seller,  which 
may  bear  upon  this  case  hereafter.  1  shall  declare 
that  the  conveyance  of  March  lOth,  1879,  in  bill 
mentioned,  from  the  defendant,  William  Fie,  to 
the  defendant,  David  Cornfoot,  and  also  the 
transfer  of  allotment  10,  sec.  23,  in  the  bill 
mentioned,  were  fraudulent  and  void  as  against 
the  plaintiff's  ri^ht  to  execution  of  the  judgment 
of  July  8th,  1 879,  in  bill  mentioned,  and  costs  of 
this  suit.  Declare  also  that  the  transfer  of  the 
27th  day  of  February,  1879,  in  bill  mentioned,  by 
the  defendant,  William  Pie,  to  the  defendant, 
Mary  Comfoot  Pie,  were  fraudulent  and  void  as 
against  the  plaintiff,  so  far  as  may  be  necessary  to 
satisfy  his  said  judgment  debt,  interest,  and  costs. 
Refer  it  to  the  Master  to  inquire  and  report  the 
circumstances  of  the  sale  mentioned  in  the  answer 
of  the  said  defendant,  David  Corn  foot,  paragraph 
21,  and  the  value  of  the  lands  comprised  therein, 
and  whether  and  how  far  the  defendant,  David 
Comfoot,  then  had  notice  of  the  nature  and 
motives  of  the  transactions  of  the  defendants, 
William  Pie  and  Mary  Cornfoot  Pie,  or  when  he 
first  had  notice  thereof,  and  also  of  the  time  and 
manner  of  the  payment  of  the  purchase  money  of 
the  lands  bought  by  the  said  David  Comfoot,  and 
of  the  bills  forming  part  of  the  consideration  for 
the  same.  Also,  to  inquire  and  report  whether 
the  defendants,  Mary  Comfoot  Pie  and  David 
Comfoot,  have  given  any  lien  or  encumbrance 
upon  the  lands  in  the  sixth  paragraph  of  the  bill 
mentioned  by  deposit  of  certificates  of  title  or 
otherwise.  Befer  it  also  to  the  Master  to  inquire 
and  report  whether  the  plaintiff  has  been  paid 
any  part  of  its  demand  against  the  defendant, 
William  Pie,  by  other  persons  liable  thereto. 
Order  that  in  the  meantime  the  defendants,  Mary 
Comfoot  Pie  and  David  Comfoot,  be  restrained 
from  selling  or  enctunberiog  any  of  the  lands 
comprised  in  the  transfer  of  February  27th,  1879, 
in  bill  mentioned,  and  the  defendant,  Richard 
Gibbs,  aa  Registrar  of  Titles,  be  restrained  from 
registering  any  transfers  or  other  dealings  with  { 


the  said  lands  by  the  said  Maiy  Comfoot  Pie  tad 
David  Comfoot ;  an  injunction  to  imae  for  tk 
above  purpose,  if  necessary.  Reserve  fuitbff 
directions  and  costs.  Liberty  to  apply.  A.  L 
T.,  1880,  p.  156. 

Dedication  to  Public    See  re  (/Briem,  So. 
34,  ante. 


OBBda.     See  Mudgicoif  v.  Doty  and  Bwitk,  A'». 
1,  antes  re  Dr.  O,  Quinn,  No.  40,  amU. 


Deeds,    Production. 
76,  anie. 


See   re  Oraig,  A's. 


Default,  Payment  of  Interest.  Seel^m 

V.  Stewart,  No,  28,  ante. 


108.  Default,  Proof  of-^Bamh  of  NJS.W. 
V.  Palmer — Real  Propertg  Act,  26  ViH.,N4. 
9,  sect.  58,  59 — Lease  by  Mortgagor  offer  Men- 
gage — Demand  of  Rent  hy  Mortg€iff€e.'\^l^ 
possessing  a  house  registered  under  R.  P.  id 
mortgaged  the  same  to  the  plaintiff,  and  afkr 
wards  gave  a  lease  to  the  defendaiit;.  Bat 
payable  quarterly  on  Ist  October,  &c.  On  ^sd 
September,  A.  assigned  his  estate  to  trustees  for 
creditors.  On  14ui  September,  the  plaint^  sad  ■ 
one  of  the  trustees  went  together  to  the  defea-  i 
dant,  and  told  him  to  pay  rent  to  the  piaintifi:— 
Held,  that  under  these  ciroumstanoes,  the  plaic* 
tiff  need  not,  in  an  action  for  use  and  oocupatiiB:;, 
gire  formal  proof  of  default  on  the  part  of  A. 
QusDre,  whether  the  tenant  can  sat  up  "do 
default "  as  a  defence  ? 

Semble :  That  sees.  58  and  59  muat  be  icad 
together  as  one  clause.  N.S.  W.  L.B.,  vol.  2,  p.  125. 

lOO.  Default,    Payment   Rates— JLtrt- 

iMtn  V.  Julien — Local  Oovemment  Act,  1874  {No, 
606),  tecs.  295.  296,  299.  Sol—Trane/ir  of  Load 
Statute  {No.  301),  sec.  42-^ Ejectment— Lea$f  k 
Municipal  Corporation — Notice.'] — The  nati» 
required  by  sec.  296  of  Act  Ko.  506  must  W 
posted  before  a  municipal  council  can  take 
possession  of  land  for  the  non-payment  of  rates ; 
sec.  301  of  Act  No.  506  only  requires  that  the 
notice  of  intention  to  lease  should  be  posted  oq 
some  conspicuous  part  of  the  land  taken  possessioa 
of;  it  is  not  necessary  where  only  a  portion  rftfc 
land  taken  possession  of  is  leased,  that  the  noti» 
should  have  been  placed  on  the  portion  so'lctos^l. 
The  provisions  in  section  301  as  to  posting  mAx» 
after  taking  possession  are  not  a  condition  to  the 
validity  of  the  lease,  and  do  not  affect  the  txtk  of 
the  lessee — object  of  sec.  301.  Sec.  295  of  Art 
No.  506  passes  all  the  land  taken  possession  of  U 
t.he  municipal  council,  whether  such  land  be  undo' 
the  Transfer  of  Land  Statute  or  not.  A  muni' 
cipal  council  cannot  give  a  lease  under  t^ 
Transfer  of  Land  Statute,  as  it  is  not  the  regfistend 
proprietor  under  that  Act,  and  consequently  sec 
42  of  that  Act  does  not  apply.  A.  L.  T.,  vol.  6, 
p.  253. 
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_  ULO.  Defence— Stewart  v.  Bolton— Tenancy 
at  Will — I£oio  to  set  «p.] — If,  in  an  action  of 
ejectment,  the  plaintiff  relies  on  certificates  of 
title,  whioh  he  produces,  and  the  defendant  sets 
up  as  a  defence  a  tenancy  at  -will,  and  absence  of 
any  demand  of  possession,  he  must  show  distinctly 
that  such  tenancy  at  will  has  been  created.  8  V. 
L.  B.  (L),  305  ;  4  A.  L.  T.,  79. 

Til  Kirhham,  v.  Carpenter  and  others — 
Transfer  of  Land  Statute  {No.  301),  sec.  47 — 
Certificate  of  Title  — Flan  in  margin — Figured 
Dimensions — Starting  Point — Defendant  Mis- 
joinedy  hut  nevertheless  appearing  and  defending 
— Plaintiff  entitled  to  verdict  against  him.'] — 
Plaintiff's  certificate  of  title  referred  to  a  plan  in 
its  margin  which  showed  by  figured  dimensions 
that  the  commencing  point  of  his  land  was  76 
feet  north  from  the  north-east  angle  of  a  certain 
allotment  2.  Defendant,  C.  T.,  also  referred  to  a 
plan  in  its  margin  which  showed  by  figured 
dimensions  that  the  commencing  point  of  her 
land  was  69  feet  6  inches  north  from  the  same 
north-east  angle,  and  that  her  land  extended  fur- 
ther north  16  feet  6  inches,  thus  making  its 
northern  boundary  coterminous  with  plaintiff's 
southern  boundary.  There  was  nothing  on  the 
face  of  either  certificate  to  fix  whereupon  this 
land  the  N.E.  angle  of  allotment  2  was,  but  its 

Position  in  fact  was  proved  by  evidence  aliunde. 
)efendant  was  in  possession  of  land  lying  between 
points  76  feet  and  78  feet  4f  inches  north  of  that 
angle  as  so  proved,  thus  apparently  encroaching 
2  feet  4J  inches  on  plaintiff's  land,  to  recover 
which  this  action  was  brought.  Defendant  proved 
that,  measuring  southward  from  an  old  peg  found 
at  the  angle  of  two  streets,  there  was  a  distance 
of  531  feet  ^-inch  between  that  peg  and  the  north- 
east angle  of  allotment  2,  which  showed  an  excess 
of  3  feet  i-inch  between  these  points  according 
to  a  plan  of  subdivision  produced,  and  if  the 
measurement  were  taken  from  that  peg  there 
would  be  no  encroachment  by  the  defendant : — 
Held,  that  the  north-east  angle  of  allotment  2 
being  the  point  from  which  the  figured  dimen- 
sions were  shown  on  the  C.  T.'s,  that  point  and 
not  the  old  peg  must  be  taken  ns  the  starting 
point  to  detei-mine  the  position  of  the  boundary 
line  between  plaintiff's  and  defendants'  land. 
Mortgagor  in  possession  an^  mortgagee  who  has 
never  been  in  possession,  being  jointly  sued  in 
ejectment,  both  defended  : — Held,  that  although 
it  was  doubted  whether  they  were  properly  joined 
as  defendants,  yet  mortgagee  having  appeared 
and  defended,  plaintiff  succeeding  on  his  title  was 
entitled  to  a  verdict  against  both.  Y.  L.  B.  12, 
p.  144. 

.Delineation     Land    Inconsistent.      See 

Small  and  another  v.  Olen^  No.  20,  ante, 

Jemand  of  Rent.  See  Bank  N,  S.  W. 
V.  Palmer,  No,  108,  ante. 


Xlg.  Demurrer— 'Hodgson  v.  Sunter—Act 
No.  301,  sees.  24  and  152 — Injunction  to  restrain 
registration — Jurisdiction  of  Court."] — Bill  by 
H.  and  others  against  Hunter,  alleging  an 
equitable  title  by  Sie  plaintiffs  under  an  agree- 
ment in  writing  for  a  price  paid  vrith  persons 
originally  seized,  an  application  and  advertbement 
to  bring  the  land  under  Act  No.  301  by  defendant, 
and  lodging  of  caveats  against  such  application, 
and  praying  for  declaration  of  plaintiff^'s  rights 
and  an  injunction  to  restrain  defendant : — Held, 
on  demurrer,  that  as  the  fiiU  did  not  negative 
the  defendant's  possession,  did  not  shoM  strictly 
that  defendant  claimed  title,  and  did  not  show 
any  obligation  or  relation  between  the  plaintiffs 
and  defendant,  the  bill  would  have  been  de- 
murrable as  to  want  of  equity  and  indistinctness, 
and  that  sec.  24  of  the  Statute  does  not  create  a 
new  jurisdiction  of  Courts  of  Equity  to  protect 
persons  having  legal  or  equitable  titles  against 
the  inconveniences  resulting  from  improper 
registration  j  it  merely  directs  such  proceedings 
as  would  be  right  before,  according  to  the  interest 
of  the  caveator  being  legal  or  equitable,  and  makes 
notice  of  that  proceeding  upon  the  Hegistrar  as 
a  stop  to  him  ;  that  sec.  152  makes  it  competent 
for  judges  to  direct  the  details  of  any  special 
procedure  under  the  Act.    3  A.  J.  B.,  13. 

na.    neposlt    Certificate    of    Title- 

Patchell  V.  Maunsell — transfer  of  Lands  Statute^ 
sees.  49,  50,  106, 117,  130— Squitable  Mortgagee 
hy  deposit  of  Certificate  of  Title — Purchaser  at 
Sheriff *s  sale — Priority —  Unregistered  incum- 
brance— Duty  of  Registrar  to  Register.] — An 
equitable  mortgagee,  by  deposit  of  certificate  of 
title,  who  lodges  a  caveat  and  allows  it  to  lapse 
without  taking  any  further  steps  to  protect  him- 
self, will  not  have  priority  over  a  purchaser  at  a 
Sheriff 's  sale,  under  a  fi.  fa.  which  has  been  duly 
lodged  under  sec.  106  of  the  Transfer  of  Land 
Statute  (No.  301). 

Semble :  It  is  the  duty  of  the  Begistrar  of 
Titles  to  register  a  transfer  from  a  Sheriff  to  a 
purchaser  at  the  Sheriff's  sale,  although  the 
Begistrar  may  have  notice  of  an  unregistered  in- 
cumbrance.   V.  L.  B.,  vol.  7,  p.  6. 

114*  In  the  matter  of  a  caveat  hy  William 
Wadham—Real  Property  Act,  1861— Beat  Pro- 
perty Amendment  Act,  1878,  sees.  41  and  42 — 
Sale  hy  Sheriff— Fieri  facias — Unregistered 
Transfer — Caveat — Summons.] — On  the  13th 
June,  1879,  a  writ  of  fieri  facias,  with  the 
necessary  statement,  was  lodged  with  the 
Begistrar- General,  and  an  entry  thereof  made  on 
register,  pursuant  to  sec.  41  of  the  Beal  Property 
Amendment  Act,  1878.  On  the  25th  June,  after 
sale  advertised  by  the  Sheriff,  a  caveat  was 
entered  by  W.,  claiming  under  an  unregistered 
transfer,  dated  March,  1878,  and  a  simultaneous 
deposit  of  the  certific  ite  of  title.  On  summons 
under  sec.  42  of  the  Beal  Property  Amendment 
Act,  1878,  the  Court  refused  to  order  removal  of 
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the  caveat,  decliniDg  to  decide  the  qoestioiiB  in- 
Tolyed  until  the  careator  had  had  an  opportunity 
of  bringing  the  matter  in  some  more  formal 
manner.  Queetion  of  righto  of  an  unregistered 
transferee  and  of  the  righto  conferred  by  a  deposit 
of  certificate  of  title  discussed.  S.  A.  B.,  toI.  13, 
p.  70. 

Deprivation  of  Land.  See  Biggt  and 
another  v.  Wattrhouie,  No.  58,  ante. 

Description  Inconsistent.  See  Small  and 
another  v.  Oleny  No.  20,  ante. 

Deipcrlptlon  Insufficient.  See  Mmdffway 
T.  Dat)y  and  Buick,  No.  1,  ante. 

Description  of  Witness.  8et  Anbreif 
T.  Scott,  No.  79,  ante. 

Xlg.  Destruction— Jforrwgt/  r.  CUmente 
—Transfer  of  Land  Statute^  1866  f^o.  801^,  sec. 
42 —  Unregistered  Lease — Statute  of  Frauds."] — 
Sec.  42  of  the  Transfer  of  Land  Statute  does  not 
make  a  lease  which  is  not  registered  void,  but 
makes  it  of  no  elTect  as  against  a  subsequent 
registered  conyeyance  of  the  land.  If  a  lease  be 
destroyed  so  that  ito  registration  be  made  im- 
possible, it  would  still  beyalid  between  the  parties 
as  a  contract.  -A.  L.  T.,  vol.  6,  p.  107.  See  also 
re  Strong^  No.  218,  post. 

Detention.  Certificate  of  Title.  See 
Schroeder  ?.  Harcourt,  No.  104,  ante. 

Devisee.    See  re  McCarthy,  No.  19,  ante. 

Diligence.  See  re  Thompson  and  Chippe.Nos. 
26,  70,  ante. 

Xie.  Discretion  of  Court — Be  Jones — 
Supreme  Court  Rules^  c.  8,  r.  8.] — Upon  an 
application  for  letters  of  administration,  the 
Court  has  a  discretion  as  to  letting  in  a  party  to 
be  heard,  although  tiis  caveat  may  have  been 
lodged  without  the  time  fixed  by  the  rules.  1 
W.W.&A'B..  I.E.&M.,67. 

U.T.    Discretion   of   Registrar   —   Ex 

parte  the  Mutual  Trust  and  Investment  Society ^ 
Limited— Transfer  of  Land  Statute  (No.  301J, 
sees.  132,  1^^— Recalling  Certificate-— Refusal 
to  state  grounds.] — Under  sec.  132  of  the 
Transfer  of  Land  Statute  (No.  301),  the  Registrar 
has  a  discretion,  with  which  the  Court  will  not 
interfere  by  compelling  him  to  state  his  grounds, 
in  determining  whether  it  has  appeared  to  his 
satisfaction  that  a  certificate  should  be  called  in 
as  issued  in  error.    V.  L.  R.,  yol.  11,  p.  166. 

Disseisin.  See  Small  and  another,  No.  20, 
ante. 


118.  In  re  Boss  and  MeNeO—Mor^^e- 
Distress— Land  Transfer— Land  TroMsftr  Ad, 
1870.  sees.  62  and  63— Land  Transfer  AH,  ISfi, 
sees.  96  and  228.] — ^A  mortgagor  in  poaaeasisa  a 

not  a  tenant  or  occupier  within  the  meacing  of 
sec.  62  of  the  Land  Transfer  Aet,  1870.  When 
a  mortgage  empowers  the  mortgagee  to  exerote 
"  the  powers  of  sale  and  all  other  powers  conferred 
on  a  mortgagee  by  the  Land  Transfer  Act,  187^', 
or  any  Act  or  Acto  amending  the  aame,  is 
default  in  payment  of  the  principal  or  interta 
secured  by  memorandum  of  mortgage,**  the  mort- 
gagee is  clothed  with  the  right  of  diatrunt  conferred 
by  section  96  of  the  Land  Transfer  Act,  ISSa 
Where  the  interest  of  a  mortgagor  in  land  isd 
his  property  in  the  goods  thereon  have  beeo 
assigned  by  oankruptcy  or  otherwiae,  such  goods 
are  not  liable  to  be  distrained  upon  under  sectuB 
96,  unless  and  until  the  assignee  has  become  ^ 
registered  transferee  of  the  mortgagor.  QnsR. 
whether  such  goods  in  the  possession  U  tbi 
official  assignee  would  be  liable  to  distraint  etm 
after  registration.    N.  Z.  L.  R.,  1887,  p.  822. 

XIO.  HaH  y.  Stratton  and  others— Med 
Property  Act  of  1861,  clause  67 — Morigagee- 
Tenant  or  Occupier — Distress.] — A  morCg?^ 
in  possession  is  not  a  tenant  or  occupier  wixSisi 
the  meaning  of  clause  57  of  the  Real  Properfr 
Act  of  1861.  S.  A.  R.,  Tol.  7,  p.  84.  See  al^ 
Moyle  T.  Qihhs,  120,  post. 


Moyle  T.  Oihhs—Tr€Uirfer  of  Laei 
Statute  (No.  301  J,  sec.  66— Dover — Alienatiem 
by  Proprietor-Act  No.  353,  sec.  9 — T*wte  Kftiie 
which  proceedings  must  be  taken  against  the 
Registrar  to  recover  damages  for  Ices  of  dower ?^ 
— This  was  an  action  by  Jane  Moyle,  a  widow, 
against  the  Registrar  of  Titles  to  recoTer  frca 
the  assurance  mnd,  under  the  Transfer  of  Land 
Statute,  a  sum  of  about  £700  as  dower,  to  whie^ 
she  alleged  she  was  entitled  for  certain  land  at 
Prahran.  For  the  plaintiff  it  was  contended  that 
she  was  entitled  to  the  same  remedy  against  the 
assurance  fund  as  she  would  hsTe  bad  against  tht 
land  if  the  Transfer  of  Land  Statute  had  ne4 
been  passed,  therefore  she  had  fifteen  years,  net 
six  years,  before  she  was  precluded  from*  brinf^ 
the  action.  The  Court  held  that  under  the  ici 
353  the  plaintiff*  was  entitled  to  recoTer  aguB^ 
the  Registrar.  Judgment  was  giren  for  plaintiS. 
A.  L.  T.,  vol.  4,  p.  149. 

Dower,  Release  of.  (See  Acknowledg- 
ment.) 

lai.  Duplicate  Certificate— JTZahioa 
V.  Broum — Evidence — Ejectme7it.]—A.  duplieale 
certificate  of  title  under  the  Transfer  of  Land 
Stotute  is  admissible  as  prima  facie  eTidenoe  of 
title  in  ejectment.  1  W.  A'B.,  &  W.  L.,  86;  1 
A.  J.  R.,  88. 

SkmtU 


Duplicate   Mortgage^     See   re 
No,  177,  poet* 
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1.  Duties  of  Adm!nl8trator-.2?roop  v. 

dolonial  Bank — Land  under  Transfer  of  Land 
Staiuie — Relating  to.'] — Per  Stephen,  J. :  An 
administrator  of  land  under  the  Act  No.  301  can 
sell  or  mortgage,  and  is  only  accountable  to  hit 
cestui  que  trust  for  what  he  does.  7  V.  L.  £. 
(E.),71,78. 


Duties  of  District  Land  Registrar 
— 21  KitsUng  (iHetrict  Land  Registrarjy  app.y 
T.  E,  Mitchelton,  resp. — Land  Transfer  Act, 
1870,  tecs.  41,  88,  S9—Pnoritg  of  Regitiration 
— Caveat — Caveat  against  other  than  settled 
lands — Equitable  Jurisdiction  of  the  Court.] — It 
is  not  the  dutj  of  the  District  Land  Registrar  to 
determine  cases  of  equitable  prioritj.  A  careat 
does  no  more  than  suspend  the  entry  of  an  instru- 
ment presented  for  registration,  it  cannot  affect 
priority  of  registration. 

Semble  :  That  the  Land  Transfer  Act  does  not 
exclude  the  equitable  jurisdiction  of  the  Court  to 
deprive  an  applicant  for  registration  of  an 
advantage  unduly  gained  : — Held,  by  Prendergast, 
CJ.,  and  Richmond,  J.  (Gillies,  J.,  dissenting), 
that  the  right  of  caveat  conferred  by  section  88 
of  the  Land  Transfer  Act,  1870,  is  not  limited  to 
lands  in  settlement,  but  extends  to  any  interest  in 
registered  lands.    Ct.  of  App.,  vol.  3,  261. 

Duties,  Imposition,  ^ee  Summers  ex parU 
AglufiHf  No.  62,  ante. 

Duty,  Registrar.  See  re  Nelson  Brothers, 
36,  ante ;  ex  parte  Bond,  89,  ante ;  Fatchell  r\ 
Maunsell,  113,  ante. 


Easement — Anderson  y.  the  Maori 

Mill  Borough  Council — Land  Transfer  Act, 
1870,  sec,  46 — Damages.]— When  a  certificate  of 
title  is  granted  to  a  man  reserving  over  other 
lands  an  easement  which  was  granted,  by  deed 
before  the  land  was  brought  under  the  Land 
Transfer  Act,  the  servient  tenement  remains  sub- 
ject to  the  easement,  even  if  it  has  subsequently 
been  brought  under  the  Act,  and  the  certificate 
of  title  therefore  contains  no  mention  of  the  ease- 
ment to  which  the  land  is  subject.  The  plaintiff 
in  such  case  can  recover  substantial  damages, 
although  he  cannot  prove  the  existence  of  the 
easement  over  other  lands,  without  which  that 
over  the  defendant's  lands  would  be  useless,  so 
long  as  he  can  prove  that  he  has  been  able  to  use 
the  latter  easement  heneficially.  N.  Z.  L.  R., 
Sup.  Ct.,  vol.  3,  364.  See  also  Anderson  v.  Maori 
Sill  Borough,  No.  103,  ante.  See  **  Evidence. 
Refusal." 

_^lgS.  Effect  of  Surrender  of  Lease— 

Kearton  v.  Richardson — Effect  on  certifie<Ue  of 
title  to  lease — Estoppel  hy  Judgment— Fur ehas- 
ing  fi-om  assignee  of  insolvent  at  undervalue — 
Transfer  of  Land  Statute,  sees.  49,  77,  80,  82— 
Costs.] — This  was  a  suit  to  restrain  the  execution 
of  a  judgment  in  ejectment.  The  plaintiff  in 
ejectment  olaimed  ai  pnrchaaer  of  a  lease  from 


the  assignee  of  the  insolvent  lessee.  The  plain- 
tiff in  equity  alleged  that  the  lease  had  been 
surrendered.  Mr.  Neighbour  for  the  plaintiff; 
Mr.  A'Beckett  for  the  defendant.  For  the  plain- 
tiff reference  was  made  to  Fhene  v.  Fopplewell, 
12  C.  B.  N.  S.,  334  (as  to  surrender  by  operation 
of  law)  ;  Doe  v.  Phillips,  2  Bing.,  13 ;  Lgon  v. 
Reid,  13  M.  and  W.,  285  ;  Robertson  v.  Keith,  1 
V.  R.  Eq^ll ;  Transfer  of  Land  Statute,  sees. 
49,  77  ;  WoodfaU,  pp.  272,  275.  For  the  defen- 
dant, Calvert  v.  Fate,  2  V.  L.  R.  Eq.,  201n  ; 
Flitten  v.  Alflreg,  L.  R.,  10  C.  P. ;  Transfer  of 
Land  Statute,  sees.  80,  82.  His  Honor  reserved 
his  decision,  and  on  July  5th  gave  judgment  as 
follows : — A  Mr.  Aitkin  had  a  daughter,  the 
plaintiff  Ellen,  and  a  son,  Mr.  Edward  Aitkin. 
He  died,  and  his  widow  married  Mr.  Oox.  The 
plaintiff  married  Mr.  Eearton.  In  March,  1867, 
Eearton  acquired  title  as  proprietor  under  Act 
No.  801  of  the  land  in  dispute,  over  80  acres  in 
the  parish  of  Eerrie ;  on  September  9th,  1867, 
made  a  lease  of  it  under  the  Act  to  Cox,  who  was 
his  wife's  step-father,  for  twenty  years,  at  a  rent 
of  £17  10s.,  with  a  right  to  purchase  at  £350. 
Eearton  died  July,  1870,  having  by  his  will 
devised  this  and  other  property  to  his  wife,  the 
plaintiff,  during  viduity,  and  appointed  her  and 
others  executors.  She  obtained  probate  Decem- 
ber 1st,  1870.  She  afterwards  became  a  lunatic, 
and  was  confined  in  an  asylum.  In  August, 
1876,. there  was  a  judgment  against  Oox,  and  his 
tenant  interest  was  sold  imder  fieri  facias,  but  in 
October,  1876,  he  re-purchased  it  for  £50.  The 
plaintiff  about  that  time  was  let  out  of  the 
lunatic  asylum  temporarily,  and  was  with  a  friend 
at  Richmond.  The  bill  alleges  that  at  that  time 
she  appUed  to  Cox  for  payment  of  three  years' 
rent  in  arrear  and  to  perform  the  covenants  in 
the  lease,  and  threatened  to  sue  him,  and  that 
Cox  proposed  and  she  agreed  that  he  should  give 
up  and  surrender  the  land  and  lease,  and  in  con- 
sideration thereof  be  released  from  rent  and 
liabilities  under  it ;  and  that  in  pursuance  of  it, 
Oox  delivered  the  lease  to  the  plaintiff  *8  agent, 
and  gave  possession  of  the  land  to  the  plaintiff, 
who  has  continued  in  possession  and  released  Cox 
from  his  liabilities,  and  permitted  him  to  reside 
on  the  land  and  given  him  occasional  employ- 
ment ;  so  that  the  lease  was  surrendered  by 
operation  of  law.  The  defendant,  Mr.  Richard- 
son, having  a  demand  against  Oox,  brought  an 
action  against  him,  and  Cox  voluntarily  seques- 
trated his  estate,  October,  1877.  Mr.  Jacomb 
was  the  official  assignee,  and,  after  some  hesita- 
tion, at  the  defendant's  instance  made  himself 
the  holder  of  the  lease  to  Oox  under  No.  301,  and 
assigned  it  under  the  same  Act  to  the  defendant 
in  consideration  of  £5  cash  and  £5  more  to  be 
paid  on  obtaining  possession ;  and  defendant  got 
a  certificate  of  title.  He  then  proceeded  in  the 
County  Court  by  ejectment  against  Cox,  and  the 
plaint^  was  let  in  to  defend,  but  defendant  ob- 
tained judgment,  and  this  bill  was  sealed  to 
restrain  execution.     The  witnesses  ibr  the  plain- 
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tiff  are  Cox  and  Edward  Aitkin.  They  state  an 
interview  between  plaintiff  and  Cox,  Januarj, 
1877,  in  Bichmond,  but  do  not  state  any  agree- 
ment to  forego  previous  rent,  but  an  agreement 
to  give  up,  and  that  C^x  should  remain  to  get  the 
growing  crop  off ;  that  in  April  plaintiff  went  to 
the  place,  and  has  ever  since  resided  there  with 
her  mother  and  Oox ;  that  Aitkin  went  up  shortly 
after,  and  it  was  then  arranged  that  plaintiff 
should  keep  the  possession,  and  Cox  remain  as  a 
labourer,  and  that  it  was  so  done.  As  evidence 
of  this  arrangement,  Aitkin  got  and  has  kept 
Kearton*B  certificate  of  title  and  the  lease  to  Cox. 
They  do  not  state  the  agreement  to  release 
previous  rent,  and  could  not  well,  for  Aitkin 
appears  to  have  distrained  Cox  for  rent  due  to 
the  plaintiff  in  the  interval  between  January  and 
April,  1877,  and  Cox's  schedule  described  the 
rent  as  a  continuing  debt.  They  allege  specified 
sums  paid  at  times  not  specified  by  Aitkin  to  Cox 
for  wages,  but  do  not  pretend  that  there  was  any 
account ;  they  do  not  show  that  the  plaintiff  ever 
was  handed  any  proceeds  of  the  land.  Cox  does 
not  in  his  schedule  state  the  lease  as  his  property, 
but  calls  himself  a  farmer  ;  states  the  burning  of 
crops  as  a  cause  of  insolvency  ;  failure  of  crops, 
property  injured  by  fire,  February,  1878,  and 
want  of  means  to  cultivate,  and  as  a  debt  a 
labourer's  work  on  the  land,  1878.  Medical  evi- 
dence was  offered  that  the  plaintiff  could  not  be 
examined  without  the  risk  of  returning  insanity. 
The  reason  for  it  may  have  been  that  she  could 
not  conscientiously  swear  to  the  facts  alleged  on 
her  behalf,  or  I  think  more  probably  that  she 
would  not  appear  to  understand  anything  about 
them.  1  believe  the  fact  to  be,  what  appears  to 
the  world  without,  that  Cox  has  held  this  farm 
as  his  from  1867 ;  that  the  plaintiff,  his  wife's 
daughter,  has  lived  with  him  since  April,  1877, 
being  supported  by  him,  and  not  virtually  having 
any  money  passing  through  her  hands,  or  being 
able  to  understand  this  suit.  If  Cox,  in  fact, 
gave  up  possession,  and  plaintiff  accepted  the  sur* 
render  oy  unequivocal  acts,  it  would  as  to  ordi- 
nary interests  be  a  surrender.  It  has  been  argued 
that  would  not  be  effectual  as  against  defendant 
holding  a  certificate  of  transfer,  and  that  the 
judgment  of  the  County  Court  estops  plaintiff 
from  raising  the  question.  On  these  points  1 
express  no  opinion.  Defendant  is  charged  with 
having  got  this  title  surreptitiously  from  Jacomb 
at  great  undervalue.  He  was  a  creditor,  reason- 
ably wished  to  get  payment  of  his  debt,  had  a 
right  to  make  the  property  of  Cox  avulable  ;  but 
he  has  bought  witnout  competition  and  at  under- 
value, causing  the  sacrifice  of  an  interest  which 
he  really  had  in  the  lease.  An  attempt  has  been 
made  to  argue  that  the  plaintiff  is  entitled  to  the 
land  as  for  forfeiture  by  breach  of  covenants  in 
the  lease.  No  such  case  is  made  by  the  bill,  and 
it  would  be  open  to  answer.  From  the  circum- 
stances of  de^ndant's  purchase  from  Jacomb,  I 
do  not  give  costs  on  the  dismissal  of  the  bill.  A. 
L.  T.,  1880,  p.  11. 


lag  (A)  ESectmenX^Siewart  v.  Bolton— 
Action  Jo^ — Writ — Several  FarcelsJ] — Several 
parcels  of  land,  held  under  distinct  titles,  may  be 
joined  in  one  writ  of  ejectment.  Sec.  120  of  the 
Common  Law  Procedure  Statute,  1865,  does  not 
prohibit  such  a  joinder,  but  the  joinder  of  other 
kinds  of  actions  with  that  of  ejectment  for  two 
different  pieces  of  land  are  not  causes  of  action  of 
a  different  kind.  8  Y.  L.  B.  (L.),  306  ;  4  A.  L. 
T.,  79.  See  also  Feathentone  v.  Eamlon,  4> 
ante;  Slack  v.  Downton^  11,  ante;  Pannau  v. 
Pannan,  16,  ante  ;  re  Seldon,  82,  ante ;  Coleman 
and  Clark  y.  Siria,  46,  ante ;  Jone*  v.  SeUickf 
78,  ante;  Sanders  v.  Wadham,  88,  ante; 
KicJchnm  v.  Julien,  109,  ante ;  IFilkineon  v. 
Brown,  121,  ante ;  Dyke  v.  Elliott,  133,  poH ; 
Finnoran  v.  Weir,  186,  poet ;  Wadham  v.  Bmttle, 
155,  post;  Buckett  v.  Knobbe,  167  168,  post; 
Delaney  v.  Sandhurst  Building  Society^  17^,  post; 
Colonial  Bank  v.  Boache,  187,  post. 


Ejectment  by  Mortgagee — ColomUi 

Bank  of  Australasia  v.  Babbage — T^ngfer  of 
Land  Statute  (No,  301),  sec.  ^^—Adrene 
Possession — Tenancy  previous  to  Mortgage-^ 
Demand  of  Possession.'] — The  possession  of  a 
tenant  of  a  mortgagor,  under  a  tenancy  created 
prior  to  the  mortgage,  is  not  adverse  to  the  title 
of  the  mortgagee.  The  tenant  is  not  obliged 
voluntarily  to  attorn  to  the  mortgagee,  and  cazmot 
be  ejected  by  the  latter  widiout  a  previou 
demand  of  possession.    V.  L.  B.,  vol.  5,  L.  462. 

Election.    See  re  Perry,  No.  92,  ante. 


12V.  Manning  v.  Crossman — Beat  Property 
Act,  1861 — Begistered  Holder — Encumbrances.'] 
— A  holder  of  a  certificate  of  title  holds  it 
absolutely  free  from  all  encumbrances  not  notified 
thereon,  and  is  therefore  not  bound  by  any 
demise  not  so  notified.  Per  Gwynne,  J. :  Under 
the  Real  Property  Act,  a  term  of  less  than  three 
years  cannot  be  registered,  and  semble  cannot 
therefore  be  created.    8.  A.  B.,  vol.  5,  p.  130. 


,  Enlargement.  Settlement  Powers 

— Be  Jfergusson — Trust  Property  Act,  26  Vtet., 
No.  12,  sec.  26 — Mortgagor  has  not  the  legal 
estate — BuU  in  Shelley* s  case — Settlement — 
Mortgage — Limitations  in  Equity  ofBedemptiom.] 
— The  mortgagor  of  land,  by  deed  of  settlement, 
conveyed  to  trustees  and  their  heirs,  to  such  uses 
as  Sarah  F.  should  from  time  to  time  bj  deed 
appoint,  and  in  default  of  or  until  such  appoint- 
ment, to  the  use  of  said  trustees,  their  bars  and 
assigns,  during  the  life  of  the  said  Sarah  F., 
upon  trust  to  permit  the  said  hereditaments  aod 
premises,  and  the  rents,  issues  and  profits  tbereoC 
to  be  used  and  ei^'oyed  for  the  sole  and  separate 
use  of  said  Sarah  F.  for  life ;  and  from  and  after 
her  decease  to  W.  F.  for  life ;  remainder  to  the 
use  of  the  heirs  and  assigns  of  said  Sarah  F.  ^- 
Held,  that  the  26  Vict.,  No.  12,  sec  25,  does  not 
fdter  the  rules  of  conveyancing  so  as  to  caoae  the 
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mortgagor  to  retain  the  legal  estate,  notwith- 
stancUDg  the  mortgage  deed.  The  rule  in 
Shelley's  case  applies  to  this  oonvejance,  and 
Sarah  F.  takes  the  equitable  fee.  Bj  a  sub- 
sequent indenture  of  mortgage,  reciting  the 
settlement  and  a  contract  for  loan  to  Sarah  F., 
W.  F.  and  G.  F.,  the  land  was  conveyed  to  P. 
ProTiso  that  if  said  Sarah  F.,  W.  F.  or  Ot,  F. 
should  pay,  &o.,  said  P.  should,  upon  request,  and 
at  costs  of  Sarah  F.,  W.  F.  and  &.  F.,  recoovey 
**  unto  the  uses  to  which  the  same  stood  limited 
immediately  before  the  execution  of  these 
presents,  or  otherwise,  as  the  said  Sarah  F.,  her 
heirs  or  assigns  shall  direct.'* 

Semble :  That  the  limitations  of  the  equity  of 
redemption  did  not  enlarge  the  power  given  to 
Sarah  F.  by  the  settlement,  and  would  not,  of 
itself,  authorise  her  to  dispose  of  the  land  by  will. 
N.  S.  W.  L.  B.,  vol.  2,  p.  43. 

Entry.     See    Sanders  v.  Wadham,  No.  88, 


ante. 

Equitable  Jurfsdictlon    of  Court.    See 

Kittling  v.  Mitchelsont  No.  123,  ante. 


Equitable    Mortgage—  Christie  and 

others  v.  JPowles — Statute  of  Frauds^  sec.  4 — 
Conveyancing  Ordinance,  sec.  42 — Land  Transfer 
Amendment  Act,  1871 — Land  Revenue  Receipt — 
Nominal  Damages — Evidence  in  Mitigation — 
Part  Performance^ — A.,  being  the  owner  of 
land,  agreed  to  sell  it  to  B.,  and  handed  him  the 
Land  Bevenue  receipt  for  the  purchase  money. 
B.  having  borrowed  money  from  Y.,  handed  him 
the  receipt,  and  verbally  agreed  to  execute  a 
mortgage.  B.  became  bankrupt,  and  A.  subse- 
quently transferred  the  land  to  Y. : — Held,  that 
these  facts  could  not  be  pleaded  by  A.  as  a 
defence  to  an  action  by  B.'s  trustees  for  the  value 
of  the  land,  nor  could  they  be  given  in  evidence 
in  mitigation  of  damage : — Held,  also,  that  Y.'s 
agreement  vrith  B.  was  not  enforceable,  and  that 
his  possession  of  the  receipt  and  payment  was  not 
a  part  performance  sufficient  to  take  the  case  out 
of  the  Statute  of  Frauds.  N.  Z.  L.  B.,  ^o. 
1,106. 

180.  Neal  v.  Adams — Land  Iransfer  Act- 
Caveat  —  Possession  of  Certificate  —  Sheriff's 
Sale."] — Land  described  in  a  deed  as  a  suburban 
section  in  the  town  of  Picton  is  not  a  fatal  mis- 
description of  the  land,  and  means  a  section  in 
the  district  of  Picton.  A  registered  owner  of 
land  under  the  Land  Transfer  Act  verbally  agreed 
to  give  a  mortgage  to  his  creditor,  and  handed 
him  the  Crown  grant.  The  owner  died,  and  the 
administratrix  executed  a  mortgage  deed  not  in 
the  form  required  by  the  Act.  The  land  was 
sold  by  the  Sheriff  under  a  writ  of  sale  in  a  suit 
against  the  administratrix.  The  Sheriff  executed 
a  transfer  of  the  land,  which  could  not  be 
registered  without  the  Crown  grant.  The  mort 
gagee  lodged  a  caveat  to  protect  hia  interests  : — 


Held,  that  he  had  an  interest  to  support  his 
caveat,  which  therefore  would  not  be  removed 
on  summons.  N.  Z.  L.  B.,  Sup.  Ct.,  vol.  4, 
p.  177. 

131.  In  re  Nathan,  Insolvent.^ — An  equitable 
mortgage  may  be  created  by  the  deposit  of  a  cer- 
tificate of  title  under  the  Beal  Property  Act,  1861. 
S.  A.  B.,  vol.  1,  p.  166. 

132.  Re  Wildash  and  Kenneth  Hutchison^ 
ex  parte  Mickin  —  Insolvency  —  Equitable 
Mortgage  —  Priorities — Fraudulent  Preference 
—  Caveat  —  Insolvency  Act,  1874,  sections 
87,  107,  108,  lOd—Real  Property  Act,  1861, 
sections  9,  43,  44,  56,  99,  101,  102.]— W. 
and  K.  H.,  partners,  and  conditional  lessees  of 
certain  lands  in  Queensland,  transferred  these 
leases  to  S.  H.  in  the  year  1876.  G.  H.  was 
ignorant  of  the  transfer,  W.  acting  for  him  under 
a  general  power  of  attorney.  The  balance  of  the 
rent  was  subsequently  paid ;  it  did  not  appear  by 
whom,  and  Crown  grants  of  the  land  were  issued 
to  G.  H.  In  April,  1876,  the  lands  were  trans- 
ferred from  G.  H.  to  A.  H.  without  the  know- 
ledge of  either  of  them,  W.  acting  for  G.  H.,  and 
the  solicitor  for  all  tJie  parties  acting  under  a 
general  power  of  attorney  for  A.  H.  It  did  not 
appear  that  any  consideration  passed.  In  Sep- 
tember, 1876,  W.  and  K.  H.  became  insolvent, 
and  in  January,  1877,  obtained  their  certificates 
of  discharge.  On  June  5,  1877,  the  deeds 
relating  to  the  lands  were  deposited  by  A.  H.*s 
attorney  in  the  Joint  Stock  Bank  to  cover  an 
advance  to  W.  and  K.  H.  On  June  16, 1877, 
the  official  trustee  in  insolvency  entered  a  caveat 
in  the  Beal  Property  Office  against  any  dealings 
with  the  land.  The  advance  was  not  made  by 
the  Bank  until  June  25th : — Held,  that  the 
transfer  to  G.  H.  and  subsequent  dealings  with 
the  land  were  fraudulent  and  void  under  the 
55th,  107th,  108th  and  109th  sections  of  the  In- 
solvency Act,  1874 : — Held,  also,  that  the  Be^ 
Property  Act  does  not  invalidate  equitable  mort- 
gages by  deposit.  That  the  trustee  by  lodging 
the  caveat  had  protected  his  claim  against  all  sub- 
sequent transactions,  and  that  his  claim  was 
therefore  prior  to  and  must  prevail  over  that  of 
the  Bank.  Q.  L.  B.,  1887,  p.  47.  See  also 
Patchell  V.  MaunseU,  No.  118,  ante. 

133.  Equitable      Pleading  —  Dyke    v. 


Elliot — FJeciment.'} — Semble :  That  an  equitable 
plea  cannot  be  pleaided  in  an  action  of  ejectment. 
S.  A.  B.,  vol.  4,  p.  128. 

13^.    Equitable     Power    of    Court— 

Jonas  and  others  v.  Jones — Land  Transfer  Actt 
1870,  sec.  129  ^Fraud— Mistake— Registered 
Proprietor — Certificate  of  Title.'] — A.  agreed  to 
sell  to  B.  and  C.  separate  parcels  of  land,  held 
under  the  provisions  of  the  Land  Transfer  Act. 
By  an  innocent  mistake  of  all  the  parties,  the 
land  agreed  to  be  sold  to  B.  was  transferred  to  C, 
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and  that  agreed  to  be  sold  to  0.  wae  transferred 
to  B.,  and  certificates  of  title  were  issued  acoord- 
inglj.  Upon  the  mistake  being  discovered,  C. 
took  possession  of  the  land  contained  in  his  cer- 
tificate, whereupon  B.  brought  an  action,  claim- 
ing that  C.  might  be  decreed  to  execute  a  transfer 
to  reotifj  the  mistake : — Held  (1),  that  this  was 
an  action  coming  within  the  enacting  portion  of 
sec.  129  (1)  of  the  Land  Transfer  Act,  1870,  and, 
therefore,  could  not  be  maintained  ;  (2)  that  the 
fact  that  0.  kept  possession  of  the  land, 
erroneouslj  transferred  to  him,  after  the  discovery 
of  the  mistake,  did  not  amount  to  fraud  within 
sub-section  4  of  section  129;  (3)  that  as  the 
action  came  within  section  129,  the  general  equit 
able  jurisdiction  of  the  Court  oould  not  be 
invoked  for  relief.    N.  Z.  L.  R.,  No.  1, 15. 

IPS.  Equitable  T\t\e—8mUh  v.  Dacy 
and  BuUer — Lamd  Trantfer  Act — Leate — 
Merger — Meffutratien.'] — C,  the  owner  of  a  free- 
hold property,  the  title  to  which  was  under  the 
provisions  of  the  Land  Transfer  Act,  executed 
three  mortgages  over  the  fee.  He  was  also  the 
assignee  of  a  leasehold  interest  in  the  same  land, 
over  which  interest  a  mortgage  also  existed.  The 
third  mortgagee,  under  his  power  of  sale,  sold  the 
fee  to  S.,  and  executed  a  transfer  to  him,  which 
was  not  registered  for  some  days.  In  the  mean- 
time, S.  paid  oS  the  mortgage  over  the  lease,  and 
registered  the  release.  The  day  after  this  regis- 
tration, and  before  the  transfer  of  the  fee  to  S. 
was  registered,  C.  signed  an  agreement  to  assign 
the  lease  to  B.,  who  entered  a  caveat  to  protect 
his  rights  : — Held  (1),  that  B.  had  no  title  of  any 
kind  which  he  could  set  up  as  against  8. ;  (2) 
that  although  at  the  date  of  B.'s  agreement  8. 
had  no  complete  title,  he  had  a  complete  equit- 
able title  against  B. ;  (3)  that  the  lease  absolutely 
merged  in  the  fee  when  the  release  of  the  mort- 
gage was  registered.  Qusnre,  whether  the  lease 
did  not  merge  on  the  purchase  by  G.  of  the  fee, 
subject  to  the  rights  of  the  mortgagee  of  the  lease. 
N.  Z.  L.  E.,  No.  1, 898. 

130.  Finnorctn  v.  Weir-^Land  Transfer 
Aei — Registered  Proprietor — Fraud — Tenancies 
for  less  than  three  years — Pleading  and  Practice 
— lyectment.'] — ^Where  a  creditor  persuades  his 
debtor  to  attempt  to  coerce  a  tenant  of  the  latter 
to  buy  the  land  he  occupies,  under  a  threat  of 
selling  to  someone  else  if  he  does  not,  and  so 
deprive  him  of  the  benefit  of  a  valuable  agree- 
ment to  lease,  and  failing  in  this,  buys  the  land 
himself  with  a  full  knowledge  of  the  factSy.he  is 
guil^  of  fraud  within  the  meaning  of  sec.  89  of 
the  Land  Transfer  Act,  1885,  and  the  tenant  has 
a  good  equitable  title  binding  on  the  purchaser 
and  registered  proprietor. 

Semble :  That  legal  tenancies  for  terms  not  ex- 
ceeding three  years  not  being  registerable  can  be 
created  without  registration  under  the  Land 
Transfer  system.  An  equitable  title  to  land  under 
the  Land  Transfer  Act  can  be  set  up  in  defence 


to  an  action  for  ejectment  without  a  croes  adioo 
or  counter-claim.    N.  Z.  L.  R.,  1887,  p.  28a 

Equity.    See  A«7  v.  Lindsag,  No.  94^  aeU; 
KaU  V.  l^oder,  No,  Impost. 

Erroneous    Description.       See    Wiggias 
{app,)i  SammiU  {resp.)^  No,  38,  ante. 

Error,   Applications.    /}. 


XOT.  Error— AA^gy  v.  (hok—Misiak- 
Transfer  of  wrong  piece  of  Uand — Srror  ofptem- 
tiff  onlg — Re-transfer  decreed  on  repoj^mtnt  fj 
purchase  money  wi&  interest  and  casts — Spee^ 
performance  <^  contract j  as  in  manner  in  tepid 
by  plaintiff  refused^  there  being  no  part  perfamr 
ance  by  defendant — Conduct  of  defendasA- 
Interest — Costs,'] — This  was  a  suit  to  hare  certeii 
land  re-transferred  to  the  plaintiff,  on  the  gnnai 
that  it  had  been  transferi^  by  the  plau^iff  to 
the  defendant  in  mistake  for  another  piece  d 
land.  The  bill  also  alleged  that  the  defendsat 
was  fraudulently  taking  advantage  of  the  mistsb 
by  seeking  to  evict  the  plaintiff.  The  &eli 
appear  sufficiently  in  the  judgment.  Mr. 
A'Beokett,  for  the  plaintiff,  cited  &arrard  t. 
Frankel,  30  Beav.,  446.  Mr.  Holroyd,  Q.C.,  sad 
Mr.  Topp,  for  the  defendant,  cited  Sarris  t. 
Pepperellf  L.  B.,  5  Eq.,  1 ;  Torrance  t.  RoUe^ 
L.  B.,  14  £q.,  132;  Wright  v.  Ooff,2tBeKf^ 
207  J  Solomon  v.  8,,  4  V.  L.  E.  Kq.,  40.  B& 
Honor  gave  judgment  as  follows : — The  plaintiff 
in  this  case  sought  to  set  aside  a  transfer  to  tbe 
defendant  on  the  ground  of  mutual  mistake.  Htf 
plaintiff  is  a  farmer  at  Daylesford,  and  ovnei 
two  allotments  of  land,  6a,  on  which  his  home* 
stead  was  erected,  and  1b,  which  vras  a  paddod 
partly  fenced,  but  uncultivated.  The  plais^ 
wishing  to  sell  the  paddock,  1b,  instructed  Mr. 
Patterson,  an  auctioneer  at  Daylesford,  to  get  tbe 
certificate  of  title  from  the  Bank.  The  phindff 
and  Patterson  went  to  the  Bank  together,  and  bj 
a  blunder  on  their  part  the  wrong  certificate  wn 
chosen,  the  certificate  for  6a  instead  of  t^e  oeiti- 
ficate  for  1b.  There  is  no  doubt  the  {daintiff  and 
his  agent  grossly  blundered  in  this.  Allotmeot 
6a  was  advertised  for  sale  by  Patteraon.  Tbe 
defendant  came  to  the  auction  and  purchased, 
thinking  it  was  the  homestead  allotment  whicb 
had  been  sold.  The  other  purchasers  at  Uie  sile 
knew  it  was  the  bush  paddock  which  was  to  be 
sold.  The  defendant  had,  prior  to  the  sale,  sstis* 
Bed  himself  that  6a  was  the  homestead,  by 
enquiring  of  Mr.  Devlin,  the  town  surveyor  st 
Daylesford.  The  matter  was  immediatelr  con- 
cluded, the  contract  signed,  the  deposit  paid,  and 
the  bills  given  for  the  balance.  The  defendiot 
could  not  have  got  out  of  this  bargain,  he  wn 
fixed  with  it.  The  price  was  cheap  ^  he  got  the 
homestead,  dear  if  he  got  the  bush  p»jdook. 
The  defendant  soon  found  out  that  there  bsd 
been  a  mistake.  He  was  then  in  a  state  of  doubt 
as  to  what  ha  had  got,  which  waa  to  a  < 
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extent  excusable.  Some  timber  was  then  remoTed 
from  the  bufh  paddock,  and  the  defendant 
claimed  compensation,  not  actually  claiming  the 
paddock,  but  saying  if  he  had  purchased  the 
paddock  he  was  entitled  to  compensation.  The 
defendant  did  notpursue  a  plain  course  afterwards, 
but  rather  a  shuffling  course,  which  was  attribut- 
able to  his  doubt  on  the  subject.  He  apparently 
thought  that  by  lying  by  he  might  deriTC  a 
benefit.  He  alluded  laughingly  to  crops  which 
the  plaintiff  had  put  on  the  land  of  6a.  A  cou 
siderable  time  elapsed  without  anything  being 
done,  which  is  no  doubt  a  demerit  in  the  defen- 
dant. The  bill  seeks  relief  cs  on  the  ground  of 
mutual  mistake.  That  is  not '  proTed.  The 
plaintiff  did  not  intend  to  sell  the  homestead  ; 
but  there  is  little  doubt  the  defendant  intended 
to  purchase  it.  The  defendant  did  not  take 
possession,  or  attempt  to  take  possession.  The 
plaintiff's  mistake  would  only  entitle  him  to  get 
rid  of  the  bargain  to  sell  6a  ;  but  the  plaintiff  has 
endeaFoured  to  stick  the  defendant  for  a  bad  bar- 
gain, to  take  iB.  The  suit  as  framed  would  not 
be  sustainable  without  an  allegation  which  is 
proved  to  be  false,  that  the  defendant  went  into 
po9seB«ion  of  1b.  If  the  defendant  had  gone  into 
possession,  it  would  take  the  case  out  of  the 
Statute  of  Frauds.  The  plaintiff  might  say,  in 
this  case,  that  the  defendant's  conduct  had  mis- 
led and  injured  him,  and  the  defendant's  lying 
by  and  demanding  compensation  for  the  wood  re- 
moved from  iB  might  be  ground  for  relieving  the 
plaintiff  from  the  bargain  to  sell  the  homestead. 
But  the  demanding  back  the  price  of  the  wood 
removed  and  the  inconvenience  suffered  by  the 
plaintiff  are  not  put  in  issue  by  the  bill.  It 
appeared  in  evidence  that  the  plaintiff  subse- 
quently cleared  some  of  the  land.  This  is  not  in 
issue.  I  shall  give  the  plaintiff  the  relief  of  not 
losing  his  homestead.  He  must,  however,  pay 
back  the  purchase  money.  As  to  interest,  the 
test  whether  the  defendant  should  get  interest  is, 
has  he  got  any  profit  out  of  1b,  If  the  defen- 
dant ha^  been  in  possession,  he  would  not  have 
been  entitled  to  interest.  But  the  defendant  has 
not  been  in  possession,  and  has  got  no  profit, 
neither  has  the  plaintiff  suffered  any  loss.  The 
defendant  thougnt  he  was  getting  productive  land, 
and  according  to  the  plaintiff's  contention  wat 
really  getting  a  waste  piece  of  land.  The  defen- 
dant should,  therefore,  get  interest  at  8  per  cent. 
The  term  **Bank  interest"  is  objectionable,  as 
different  Banks  charge  different  rates,  and  their 
rates  vary  at  different  times.  The  proper  interest 
is  Court  interest  at  8  per  cent.  These  are  prac- 
tically the  terms  the  defendant  offered  to  the 
plaintiff.  The  correspondence  showed  that  this 
offer  was  made.  The  defendant's  solicitor  wrote 
a  letter  after  the  bill  and  before  the  answer, 
making  this  offer,  and  the  phdntifTs  solicitor 
declines  to  accept  it,  and  refers  to  a  previous  offer 
of  a  similar  nature  made  before  the  suit.  The 
plaintiff  did  not  seek  to  modify  the  defendant's 
proposal.    The  plaintiff  never  offered  anything 


from  beginning  to  end  in  this  case.  He  tried  to 
make  the  defendant  take  a  bad  bargain.  Not 
having  accepted  the  defendant's  offer,  which  was 
a  proper  one,  the  plaintiff  ought  to  pay  the  costs 
of  the  suit  as  a  condition  precedent  to  his  getting 
the  land.  Declare  that  sale  of  allotment  6a  being 
by  a  mistake  of  plaintiff's  should  be  set  aside,  and 
that  the  defendant  should  re-convey  the  same  to 
the  plaintiff  on  being  paid  the  purchase  money 
actually  paid  therefor,  and  interest  at  8  per  cent, 
until  paid,  and  the  costs  of  this  suit.  And  there- 
upon order  the  defendant  to  execute  a  transfer  to 
plaintiff.  Kefer  to  Master  to  tax  costs.  If 
principal,  interest,  and  costs  not  paid  within 
six  months,  bill  to  stand  dismissed  vnth  costs. 
Liberty  to  apyly.    A.  L.  T.,  1880,  p.  2. 

108.  Hauett  v.  Colonial  Bank — Trcmsjer  of 
Land  Statute  (No,  801),  #ec.  4/^— Estate  of 
reffUtered  proprietor  paramount — Section  106 — 
Effect  of  TVanefer  from  Sheriff  of  Land  im- 
properly sold  under  writ  offl.fa, — Section  144 
— Misrepresentation,'] — Rule  nisi  for  a  nonsuit  or 
new  trial.  The  action  was  brought  by  one  John 
Hassett  against  the  Bank  to  recover  the  Talue  of 
certain  land  which  the  Bank  had  improperly 
caused  to  be  sold.  The  Bank  had  recoTered 
judgment  against  another  John  Hassett,  an  uncle 
of  the  present  plaintiff,  and  had  issued  execution 
against  him,  the  writ  of  fi.  fa  being  lodged  vrith 
the  Sheriff  of  the  district.  The  Sheriff  sold  land 
belonging  not  to  the  uncle  but  to  the  nephew. 
The  land  was  purchased  at  auction  on  behalf  of 
the  Bank,  who  lodged  the  transfer  from  the 
Sheriff  at  the  Titles  office,  and  obtained  a  C.T. 
The  Bank  then  sold  it  to  another  person  who 
claimed  it  from  the  nephew,  who  then  for  the  first 
time  heard  of  the  mistake.  The  plaintiff  con- 
tended the  Bank  was  answerable  for  the  error, 
and  obtained  a  verdict.  Defendants  moved  for  a 
new  trial  on  grounds  fuUv  set  out,  when  same 
discharged.  A.  L.  T.,  vol.  8,  88.  See  also  ex 
parte  Righy^  No.  77,  ante. 

Error,  Issue  Certificate.  See  Campbell  v. 
Jarrett,  No.  96,  ante. 

Error,  Transfer  Grant.  See  Sharpe  t. 
Sadley,  No.  3,  ante ;  Ashley  v.  Cook,  No.  137, 
ante. 

Estate  for  Life.    See  re  Knapman,  No.  41, 


ante, 
X30.    Estoppel—JTeZA/  t.    Fuller— Jfemc 


randum  of  Transfer — Deed—  Vendor*  s  Lien  under 
Real  Property  Act.] — A  memo,  of  transfer  under 
the  Real  Property  Act,  1861,  in  the  form  D  given 
in  Schedule,  does  not,  when  registered,  operate 
as  an  estoppel  so  as  to  prevent  vendor  from  show- 
ing non-payment  of  purchase  money. 

Semble  :  A  vendor  of  land  under  the  Act  has  a 
lien  for  unpaid  purchase  mone^  against  the  pur- 
chaser, although  transfer  r^gutered.    S.  A.  B., 
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ToL  1|  p.  15.     See  also  Sharpe  t.  Hadley,  8, 

ante;  Bwme  y.  Stewart,  28,  ante;  Jellieoe  t. 

Wellington   Loan    Co.,    50,    ante;  Sateett  t. 
Colonial  Sank,  188,  aii^. 

Estoppel  by  Judgment.  See  Kearton  t. 
Richardeon,  No.  125,  aii^tf. 

140.  EquUahle  Buildxng  and  Invettment 
Co.  T.  Roes — Conveyancing — Description  of  par- 
cels in  Crown  Orant — Survey — Occupation — 
Poeeetsion — Evidence — Land  Transfer  Act."] — 
Where  paroelB  of  land  are  granted  bj  the  Crown 
haring  no  natural  boundaries,  the  original  sunrej 
marks  being  gone,  and  when  there  is  no  great 
difference  in  admeasurement,  a  long  occupation 
acquiesced  in  by  the  adjoining  owners  will  be 
taken  bj  the  Court  as  convincing  endence  that 
the  lands  occupied  are  the  lands  granted,  notwith- 
standing that  they  cannot  be  made  to  tally  with 
the  plan  on  the  grants.  Next  to  natural  bound- 
aries, the  highest  regard  is  had  to  lines  actually 
run  and  comers  actually  marked  at  the  time  of  a 
grant,  and  if  the  description  is  doubtful,  parol 
evidence  of  the  construction  given  to  it  by  the 
parties  is  admissible,  and  will  bind  their  suc- 
cessors in  title. 

Semble :  That  even  under  the  Land  Transfer 
Act  possession  should  be  the  best  evidence  of  title. 
N.  i.  L.  B.,  1887,  p.  229.  See  also  ex  parte 
Rowan,  14,  ante ;  Chomley  t.  Firebrace,  21,  ante  ; 
Wilkinson  v.  Brown,  121,  ante. 


Evidence,    Impeachment  Certificate— 
See  Chisholm  v.  Capper,  No.  86,  ante. 


Evidence  In   Mitigation.       See     Christie 
and  others  v.  Powles,  No.  129,  ante. 


Evidence.  Title,  Easement. 


See  Jones  y. 


Fark,  No.  81,  ante. 

Executed  Contract  (See  Coneldera- 
Clonl ^ 

1^1.  Execution  Creditor — McOlone  v. 
Registrar  of  Titles— The  Real  Property  Act  of 
1861  (^25  Vict.,  No.  14;,  sees.  83,  84,  43,  48  and 
139,  and  the  Real  Property  Act  of  1877  (4,1 
Vict.,  No.  \HJ,  sees.  14,  16  and  ^h— Registration 
of  Memorandum  of  Transfer.'^ — On  the  27th 
of  August,  1886,  N.,  being  the  registered  pro- 
prietor of  certain  lands,  under  the  Real  Property 
Acts  executed  a  transfer  of  the  land  to  M.,  and 
on  the  6th  September,  1886,  the  C.  Qt.  and 
transfer  were  lodged  for  registration.  On  the  2nd 
September,  1886,  two  writs  of  execution  against 
it  nad  seen  lodged  in  the  Registry,  and  on  the 
7th  September,  1886,  the  Registrar  entered  them 
on  the  deed  of  grant  and  m  the  register  book 
against  the  land : — ^Held,  that  the  Registrar  has 
no  authority  to  determine  questions  of  priority 
between  the  transferee  and  the  execution  creditor, 
and  that  he  vras  justified  in  refusing  to  register 


the  transfer  unless  the  transferee  eadorsed  on  it 
the  two  writs  of  execution  as  charged  apon  the 
land.  Q.  L.  J.  R.,  1887,  p.  182.  See  also 
"  Purchase." 


—   Executor-.CflqM)&gZZ     y.     JarreU— 

Transfer  of  Land  Statute—  Will —  Co#/#.}— A 
testator  devised  a  portion  of  a  block  of  land  to 
his  daughter,  and  the  other  portion  to  his  aoo, 
who  was  appointed  executor.  The  son  induced 
the  daughter  to  bring  the  land  under  the  Act  5a 
301.  In  a  suit  brought  by  the  daughter  to  reet^ 
the  certificates  of  title  issued : — Held,  that  the 
son  was  liable  to  pay  plaintiff's  costs,  beoaose  it 
was  his  duty  as  executor  to  see  that  plaintiff  undo- 
stood  the  application  for  the  cerUficate  of  title. 
7  V.  L.  R.  (E.),  137  J  3  A.  L.  T.,  49. 

1^3.   Executory  Contract  —  Lan^  t. 

RudwoU  and  others — Real  Prttperty  Act,  1861- 
Agreement  for  Sale—Paymeni  of  Purchae 
Money."] — No  instrument  or  agreement  in  reopst 
of  land  under  the  Real  Property  Act,  1861,  is  d 
any  vaHdity  or  enforceable,  either  at  law  or  ii 
equity,  unless  the  dealing  or  transaction  be  oee 
contemplated  by  the  Act,  and  such  instrument  sr 
agreement  be  in  the  form  provided  by  the  Act; 
the  Real  Property  Act  contemplating  no  exeea- 
tory  agreements  and  no  instruments  that  caoaot 
be  immediately  registered.  8.  A.  R.,  yol.  6; 
p.  75. 


Executory  Contract— gWflAw^M 

V.  Swann—Real  Property  Act,  1861 — Trusts^ 
Instrument.] — 1.  An  executory  contract  for  the 
sale  of  land,  under  the  provisions  of  the  R«sl 
Property  Act,  1861,  though  not  in  anj  form  pro- 
vide by  such  Act,  and  therefore  incapable  of 
registration  can,  as  between  the  immediate  paxlics 
thereto,  be  enforced  in  equ  ty.  2.  Trusts  aay 
exist  and  be  enforced  (except  after  a  sale  to  as 
innocent  purchaser)  against  the  proprietor  of  the 
estate  or  interest  appearing  on  the  register.  3. 
An  "  instrument "  within  the  meaning  of  sectioe 
86  of  the  above  'Act  is  an  instsounent  in  one  ot 
the  forms  prescribed  by  the  Act,  and  capable  erf 
registration.  4.  The  words  **  or  other  action  for 
the  recovery  of  land,"  following  the  wof4 
"  aciion  of  ejectment "  in  section  124  of  the  above 
Act,  refer  to  actions  at  law  in  the  nature  of  eject- 
ment which  may  by  possibility  come  under  the 
cognizance  of  a  Court  of  Bquity ;  but  do  not 
indude  a  suit  for  specific  performanoe.  8.  A  B. 
vol.  11,  p.  102.  See  also  Langs  v.  RudwoU,  N9 
29,  ante. 

l^S.  Express  Covenants  and  Powers- 
Bucknall  v.  Reid — Real  Property  Act,  1861,  j«i. 
4Q,hO  and  H^— Right  of  Reentry  .]—Se<Akm%  ^ 
and  50  of  the  Real  Property  Act,  1861,  providf 
that  certain  covenants  and  powers  shall  be  imphed 
in  every  memorandum  of  lease  of  land  under  thst 
Act,  and  section  89  provider  that  erery  implied 
covenant  and  power  may  be  negatived  or  mocked 
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"by  express  declaration  in  the  instrument.  These 
provisions  do  not  prevent  the  introduction  into 
such  memorandum  of  lease  of  rerbal  corenante 
&nd  powers  of  an  entirely  different  character  from 
and  not  mere  modifications  of  the  implied  cove- 
nants  and  powers.    S.  A.  R.,  toI.  10,  p.  188. 

Exttngulshm  ?nt  Title.    SeeFeathentoney. 
SaiUonj  No,  4,  ante. 

Falsa  Demonstratlo.  See  Small  and  another 
T.  Glen^  No.  20,  ante. 


Fieri  Facias— Palmer  v.  Andrews- 
Heal  Property  Act,  1861— Transfer  hy  Sheriff."] 
— The  Sheriff  has  no  power  to  convey  or  transfer 
to  the  purchasers  land  under  the  Real  Property 
Act  of  1861  sold  by  him  by  virtue  of  a  writ  of  fi. 
fa.  And  per  Wearing,  J. :  Quere,  whether  he 
has  power  to  sell  lana  under  that  Act  ?  S.  A.  F., 
vol.  7,  p.  19. 

X^L7.  Palmer  v.  Andretos — Real  Property 
Act,  imi—Tranrfer  by  Sheriff— Fi.  Fa.]— The 
Sheriff  has  no  power  to  convey,  or  transfer,  to  the 
purchasers  land  under  ihe  Real  Property  Act  of 
1861  sold  by  him  by  virtue  of  a  writ  of  fi.  fSa. 
And  per  Wearing,  J. :  Quaere,  whether  he  has 
power  to  sell  land  under  that  Act  ?  S.  A.  R., 
Tol.  8,  p.  281.  See  also  re  William  Wadham, 
No.  114,  ante. 

X'AO.JI.^Fa.,  Transfers  u nde r — Patchell 
y^  Mannsell— Transfer  of  Land  Statute  (No.  301), 
tec.  106 — The  Megistrar  is  bound  to  register  a 
ircsnsfer  of  land  sold  under  a  writ  of  fi.  fa., 
although  the  certificate  is  not  produced  to  him^ 
and  he  has  received  notice  that  an  encumbrance  on 
such  land  existed  at  the  time  of  the  transfer,  by 
means  of  a  caveat  lodged  by  the  encu^^brancer, 
and  allowed  by  him  to  lapse  after  no f ice  of  the 
intended  registration  of  the  transfer  under  writ.] 
— Appeal  from  a  decision  of  the  Judge  of  the 
County  Court,  Melbourne,  dismisriiig  a  bill  in 
which  the  plaintiff  claimed  to  be  recognised  as 
equitable  mortgagee  over  a  piece  of  land.  Mr. 
Fogarty,  registered  proprietor  o(  a  parcel  of  land, 
on  January  7th,  1879,  deposited  his  Crown  grant 
with  the  plaintiff,  Mr  Patchell,  to  secure  £30 
168.  then  advanced,  and  further  advances.  Prior 
to  14th  February,  1880,  by  further  advances,  the 
debt  amounted  to  £44  13s.  Mr.  Brennan,  a 
creditor  of  Fogarty,  had  proceeded  by  action 
against  him,  obtained  judgment,  and  seeking  to 
enforce  it  a&^ainst  this  parcel,  on  the  14th  Feb- 
ruary duly  lodged  a  copy  of  his  writ  of  fieri  &cia8 
with  the  Registrar,  under  the  Act  301,  sec.  106. 
The  plaintiff  on  February  24th  got  a  mortgage 
from  Fogarty.  On  March  5th  he  lodged  a  caveat 
at  the  Transfer  of  Land  office,  and  served  notice 
of  his  claim  on  the  Sheriff,  who  had  advertised  a 
sale  intended  on  the  fieri  facias,  and  published 
such  notice  in  a  local  newspaper.  The  sale  took 
place  March  9th,  and  the  defendant,  Maunsell, 


attended  and  purchased  for  £6  10s.  There  was 
no  evidence  to  fix  him  with  notice  of  plaintiff's 
claim.  He  procured  an  assignment  from  the 
Sheriff  of  Fogart/s  interest,  and  on  April  2nd 
lodged  it  at  the  Transfer  office,  claiming  to  be 
registered  as  proprietor.  The  Registrar  refused 
such  registration,  and  on  April  24th  gave  the 
defendant  notice  of  the  claim  of  the  plaintiff,  and 
subsequently  on  May  5th,  the  plaintiff  applied  to 
the  Registrar  to  register  his  mortgage.  On  the 
20th  July,  1880,  he  commenced  a  County  Court 
suit,  praying  for  an  account  of  what  was  due  to 
the  plaintiff  on  the  securitv,and  for  an  injunction 
to  restrain  the  Registrar  of  Titles  from  registering 
the  transfer  from  the  Sheriff  to  the  defendant. 
The  Judge  of  the  County  Court  dismissed  the 
plaint,  and  the  plaintiff  appealed.  Mr.  A'Beckett, 
for  the  appellant,  that  as,  under  the  Statute,  the 
production  of  the  certificate  of  title  was  essential 
to  registration  of  a  transfer,  unless  dispensed  with 
by  the  Registrar,  and  as,  under  sec.  130,  the 
Registrar  was  only  authorised  to  dispense  with 
production  when  satisfied  by  statutory  declaration 
that  the  certificate  had  not  been  lodged  as  security, 
the  defendant's  could  not  lawfully  be  completed. 
That  the  fact  that  the  plaintiff's  caveat  had 
lapsed  before  he  instituted  the  suit  was  therefore 
immaterial.  The  plaintiff  need  not  have  entered 
any  caveat,  but  might  rely  upon  the  protection  of 
sec.  130.  Mr.  McDonald  and  Mr.  Quick,  for  the 
respondent,  contended  that  the  Registrar  was 
bound,  under  sec.  106,  to  register  the  Sheriff 's 
transfer,  unless  prevented  by  caveat  or  injunction. 
That  the  caveat  having  lapsed,  the  Registrar 
should  have  at  once  registered  the  defendant  as 
proprietor,  and  that  since  the  Court  should 
regard  that  as  done  which  ought  to  have  been 
done,  the  defendant  was  therefore  in  the  position 
of  a  registered  proprietor ;  the  plaintiff  had  no 
equity  as  against  him,  and  the  plaint  was  rightly 
dismissed  by  the  Judge  of  the  County  Court. 
His  Honor  delivered  judgment.  After  recapitu- 
lating the  evidence,  he  said:  The  Transfer  of 
Land  Statute,  as  I  have  held  in  the  London 
Chartered  Bank  v.  Mayes,  2  V.  R.,  104,  and 
other  cases,  recognises  the  rights  of  creditors 
claiming  by  deposit  of  certificate  of  title  as  against 
their  debtors,  and  those  claiming  under  them, 
until  the  latter  have  obtained  protection  under 
the  Act  as  registered  proprietors,  and  the  Act  in 
some  degree  protects  such  creditors  having 
possession  of  certificates  of  title  from  being 
defeated  by  the  registration  of  conveyances  or 
instruments  from  the  owners  named  in  them,  by 
requiring  the  Registrar,  before  registration,  to  see 
and  act  on  the  certificate,  or  satisfy  himself  that 
it  has  not  been  deposited  as  security.  But  there 
is  no  provision  against  the  efficacy  of  registrations 
effected  by  him  contrary  to  those  directions,  and 
in  regard  to  title  acquired  under  sales  by  fieri 
facias  or  orders  of  the  Court,  where  the  purchaser 
is  not  the  proper  custodian  of  the  cer- 
tificate of  title.  There  is  no  provision  that 
the  Registrar  should  make  inquiry  about  un. 
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registered  securities  or  encumbrancee,  or  forbear 
to  register  sales  from  the  Sheriff,  &c.|  because  he 
has  notice  of  their  existence.  Person*  having 
security  by  deposit  are  protected,  but  not  in 
inactiTitj  nor  by  cayeats,  or  notices  to  Sberilb  as 
to  intended  sales  bj  fieri  iadas.  An  opposite 
Tiew  would  be  conyenient  to  money-lenders,  who 
wish  their  debtors  may  carry  on  business  as  usual, 
and  contract  debts  which  are  to  be  postponed  to 
theirs.  But  unsecured  creditors,  on  the  other 
hand,  may  reasonably  insist  that  they  may  enforce 
their  demands  by  action  and  execution,  and  pro- 
ceeding regularly  under  the  Act  and  selling  are 
not  to  be  frustrated  by  concealed  incumbrances, 
and  purchasers  at  Sheriff's  sales  may  so  insist. 
I  affree  with  the  conclusion  of  the  learned  Judge, 
and  dismiss  the  appeal  with  costs.  This  subject 
deserres  pubhc  notice  as  to  narrowing  the  faith  of 
people  advancing  money  on  security  by  deposit. 
Appeal  dismissed  with  costs.  A.  L.  T.,  1881, 
p.  105. 

^  Fi.  Fa.,  Writs  of .     See  Jonet  t.  Fork,  No. 
l^fcO.  FI.  Fa.,  Purchase  Lease  under— 


Umpherstone  t.  Wadham.'] — ^A  purchaser  of  a 
lease  from  the  Sheriff,  who  sells  by  virtue  of  a 
writ  of  fi.  fa.,  is  estopped  from  setting  up  any  in- 
formality in  the  transfer  where  he  has  subse- 
quently paid  rent  to  the  lessor. 

Semble:  That  since  the  Real  Property  Act 
recognises  no  estate  which  does  not  appear  on  the 
register,  the  existing  form  of  transfer  from  the 
Sheriff  confers  no  valid  title  on  the  purchaser. 
S.  A.  E.,  vol.  6,  p.  17. 

XgO>  Fl.  Fa.,  Registration  of— 04les  v. 
Lesser — Transfer  of  Land  Statute  {No.  301), 
sees.  106,  \(yi—Sale  hy  Sheriff— Official  Assignee 
not  a  purchctser  for  value,'] — Section  106  of  the 
Transfer  of  Land  Statute  (No.  301)  does  not 
avoid  a  sale  by  fi.  fa.  as  to  the  rights  of  a  debtor ; 
but  only  as  between  a  purchaser  for  value  from 
the  debtor,  and  a  purchaser  from  the  Sheriff. 
Therefore,  where  the  official  aseignee  of  a  debtor 
filed  his  bill  against  purchssers  for  value  from  the 
Sheriff  under  a  fi.  fa.  to  set  the  sale  aside,  upon 
the  groimd  that  though  the  ^,  fa.  had  hovn  duly 
serv^  on  the  Registrar,  the  entry  of  the  transfer 
had  not  been  made  within  three  mouths  there- 
after, the  bill  vras  dismissed  with  costs.  The 
United  Hand-in-Hand  Co,  v.  National  Bank  (2 
V.  L.  B.  Eq.,  206)  followed.  V.  L.  E.,  vol.  6, 
E.88. 


4  acres.  It  appeared  that  one  Fiaber  vras  tb 
owner  of  a  Crown  grant  of  68  acres,  wldck  k 
divided  into  5  allotments,  each  of  13  acres  2  roods. 
He  sold  the  most  southernly,  lot  5,  to  one  Perr?, 
under  whom  the  plaintiff  claims  ;  and  sold  kt  4 
to  persons  under  whom  the  defendant  dsiBL 
In  tact,  the  Crown  grant  which  Fisher  owud 
contained  72  acres.  Lots  1,  2,  3  and  4  bad  tbdr 
proper  quantities,  but  lot  5  had  four  acree  znoce 
than  the  others,  and  more  than  the  quantity  mee- 
tioned  in  the  subdivision.  The  plaintiff  obtsised 
a  conveyance  of  the  4  acres  from  Fisber'i 
executors.  The  caveator's  case  was  that  tk 
northern  boundary  of  the  grant  was  mispbeti 
Issues  six,  on  two  only  of  which  the  jury  fonad; 
other  four  there  was  no  evidence  for  or  agam^ 

Percuriam  :  On  the  finding  of  the  iury  it  ni 
impossible  for  them  to  find  a  verdict  for  theplaic- 
tiff  or  tor  the  defendant.  The  defendant  «« 
not  entitled  to  the  verdict,  merely  because  tk 
plaintiff  had  failed  to  prove  his  tiUe.  The  oc 
must  be  reheard  with  amended  issues.  Biir 
absolute.  Cost  to  abide  the  event.  N.  S.  W. 
"  Weekly  Notes,"  vol.  2,  p.  11. 

First     and     Second     Mortgagees.  See 


Bume  V.  Stewart,  No,  28.  ante. 
Xgg.    Foreclosure    Suit — Greyr.  Watm 


Mortgages  under  the  Transfer  of  Land  Siat^ 
cannot  he  consolidated — A  Mortgage  under  ^ 
Transfer  of  Land  Statute  cannot  maintain  a  nB 
for  foreclosure — Status  of  Mortgcyor  and  Mori- 
gagee—Costs,']—JL  L.  T.,  vol.  3,  p.  13. 


133. 


Figured    Dimensions. 
Carpenter,  No.  Ill,  ante. 


See    Kirkham  v. 


IBl.  Findings  of  Jury^Jones  v.  Sill— 
Seal  Property  Issues — Verdict  for  Defendant 
set  aside.'] — The  plaintiff  applied  to  bring  17 
acres  2  roods  of  land  at  Botany  under  the  Real 
Property  Act.    Defendant  entered  a  caveat  as  to 


Forfeiture  —  Ettershank    v.     Tht 

Queen—Land  ^c*,  1862  {No.  145),  *cc».  21,22, 
36.126;  1865  {No.  237),  *ecv.  7,  13,  14;  1869 
{No.  360),  sec.  lOl— Leases— Belief— Waiver- 
Transfer  of  Land  Statute — Specific  Petform^et 
of  Obligation  to  issue  Orant-in-fee.] — Under  the 
joint  operation  of  the  Land  Acts  (No.  145  sad 
No.  237),  selectors  obtained  leases  from  tie 
Crown,  registered  under  the  Transfer  of  Land 
Statute,  containing  covenants  for  payment  of  rtitti 
and  for  effecting  the  prescribed  improvemail*, 
with  the  right  of  re-entry  in  defatdt.  They  cW 
not  effect  the  improvements,  and  let  the  rent  isll 
in  arrear,  but  rent  had  been  received  on  behalf  of 
the  Crown  after  the  report  of  an  Inspector  thsi 
the  improvements  had  not  been  effected  witliin 
the  prescribed  time.  £.  and  G.,  the  petitionef! 
in  two  suits  for  specific  perfoimanoe  of  the  f^- 
gation  to  issue  a  grant-in-fee,  obtained  assign- 
ments of  the  leases.  In  E.'s  case  the  assignment 
was  from  an  attorney  under  power  of  the  sdectcff; 
a  declaration  of  forfeiture  had  been  gaaettcd, 
before  the  issue  of  the  lease,  before  the  Land  hf^ 
1869,  and  before  the  assignment ;  but  £.  b>d 
taken  the  assignment  after  taking  a  promise  of 
the  Minister  of  Lands  that  the  lease  should  isne 
on  payment  of  arrears  of  rent,  and  the  lfl8« 
issued*  accordingly  in  tJie  name  of  the  selector, 
and  was  ante-dated.    E.  registered  the  assign- 
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ment,  and  obtained  a  oertiflcaie  of  title  under  the 
Transfer  of  Land  Statute.  In  G-.'s  case  the  lease 
issued  to  the  selector,  and  was  assi^pied  bj  him  to 
Q-.,  who  also  obtained  a  certificate  of  title.  The 
declaration  of  forfeiture  in  his  case  was  gazetted 
between  the  passing  and  the  date  assigned  for  the 
coming  into  operation  of  Land  Act,  1869  (No. 
360)  -.—Held,  per  Molesworth,  J.,  that  the  Court 
might  relieve  from  forfeiture  for  non-payment  of 
rent,  but  could  not  do  so  for  the  breach  of  cove- 
nant to  improve ;  that  the  Crown  could  forfeit 
such  leases  without  actual  re-entry,  and  that  the 
election  to  forfeit  could  be  shown  sufficiently  by 
bringing  ejectment  or  by  a  declaration  in  the 
Oovemment  Gazette ;  that  leaving  the  land  un- 
improved after  the  time  prescribed  for  improving 
had  elapsed,  did  not  constitute  a  continuing 
breach  of  covenant ;  that  the  subsequent  receipt 
of  rent  by  the  Crown  waived  the  forfeiture,  and 
that  it  was  not  necessary  to  show  that  the  officer 
who  received  the  rent  was  personally  aware  of  the 
previous  forfeiture,  provided  the  forfeiture  was 
known  to  the  Crown  s  agents  in  the  matter ;  that 
the  declaration  which  appeared,  subsequently  to 
the  forfeiture,  in  the  Government  Gazette  did 
not  revive  that  forfeiture,  but  might  be  referred 
to  the  non-payment  of  rent,  from  which,  there- 
fore, the  Court  could  relieve ;  that  sec.  101  of  the 
Land  Act,  1869  (No.  360),  as  to  evidence  of  for- 
feiture, did  not  apply  to  a  lease  which  was  not 
issued  till  after  the  coming  into  operation  of  that 
Act,  but  was  ante- dated  to  a  period  prior  to  the 
Act  (quere,  whether  it  applied  to  a  forfeiture 
gazetted  between  the  passing  and  coming  into 
operation  of  the  Act)  ;  that  the  actual  issue  of 
the  lease  completely  waived  all  previous  breaches 
of  its  conditions ;  that  promises  of  a  Minister  do 
not  bind  the  Crown,  and  the  issue  of  a  grant-in- 
fee  directed  to  be  made  to  0-.,  on  payment  of 
arrears  of  rent,  with  interest  at  8  per  cent.,  E.'s 
title  from  his  assignor  being  doubtful  on  the 
ground  that  he  had  proved  no  conveyance  from, 
or  dealing  with  him,  and  bad  not  proved  that  he 
was  alive  at  the  time  of  the  conveyance  from  his 
attorney  under  power,  his  petition  was  dismissed. 
Upon  appeal : — Held,  that  E.  was  entitled  to  a 
grant,  as  under  sec.  37  of  the  Transfer  of  Land 
Statute  (No.  301),  the  memorial  of  transfer  upon 
the  duplicate  lease  was  conclusive  evidence  that 
he  was  entitled  thereto  ;  and  that  the  decree  in 
both  cases  should  be  for  the  issue  of  a  grant  in 
fee-simple  upon  payment  of  arrears  of  rent,  with 
interest  at  8  per  cent.,  and  the  amount  of  the 
penalty  for  not  improving : — Held,  also,  that  the 
obligation  to  make  improvements  within  the  time 
prescribed  by  the  Act  was  a  personal  one,  and  did 
not  run  with  the  land ;  that  the  forfeiture  was 
incurred  by  the  terms  of  the  lease,  and  not  by  the 
Act  No.  145  (Land  Act,  1862),  otherwise  relief 
couH  not  have  been  granted  ;  that  sec.  101  of  the 
Land  Act,  1869  (No.  360),  does  not  apply  to 
leases  in  the  name  of  the  Crown  under  Land  Act, 
1862,  and  that  the  obligation  to  issue  a  grant  in 
fee-simple  sufficiently  arose  out  of   a   contract 


within  sec.  27  of  the  Crown  Bemediee  and  Lia- 
biUties  Statute,  1866,  to  warrant  a  decree  for 
specific  performance.  On  appeal  to  the  Privy 
Council : — Held,  affirming  the  decision  of  the 
Supreme  Court,  that  having  regard  to  sec.  22  of 
the  Land  Act,  1862,  the  forfeiture  was  capable  of 
being  waived,  and  was  waived  by  the  subsequent 
acceptance  of  rent  and  issuing  of  the  lease  to  B.*8 
assignor ;  that  although  such  lease  was,  under 
sec.  11  of  the  above  Act,  dated  before  the  for- 
feiture occurred,  it  operated  to  affirm  the  tenancy, 
of  which  it  waived  the  forfeiture,  and  also  affirmed 
all  interests  springing  therefrom,  including  the 
right  to  a  grant-in-fee.  In  any  case,  even  had 
there  been  no  waiver,  the  lessee  in  possession  was 
entitled,  both  under  the  Act  and  the  terms  of  the 
lease,  to  relief  in  equity  against  the  forfeiture  for 
non-payment  of  rent,  and  to  a  decree  for  specific 
performance,  upon  proper  terms,  of  the  statutory 
contract.  Ettershank  v.  The  Queen,  4  A.  J.  R., 
11,  56,  132 ;  Glass  v.  The  Queen,  4  A.  J.  R.,  17, 
67, 133.  On  appeal  to  the  Privy  Council,  L.  B., 
6,  P.  C,  364,  376 :— Held,  also,  that  the  clauns 
arose  o:it  of  contracts  with  the  Crown  within  the 
meaning  of  sec.  27  of  the  Crown  Bemedies  and 
Liabilities  Statute,  1865,  since  the  right  to  the 
grant-in-fee,  though  a  creation  of  the  Land  Acts, 
IS  conferred  upon  the  holder  of  a  lease,  as  a  statu- 
tory right  annexed  to  the  lease,  and  an  implied 
term  of  the  contract.     Ibid. 

Held,  also,  that  the  non-fulfilment  of  the 
obligation  to  improve  so  far  as  it  depends  on  the 
Land  Acts  does  not  avoid  the  lease,  but  merely 
renders  the  lessee  liable  to  pay  a  penalty.  And 
so  far  as  the  obligations  to  improve  and  pay  rent, 
and  the  liability  to  forfeiture  depend  on  the  lease, 
any  breach  of  these  obligations  would  render  the 
lease  voidable  only,  and  not  void.  L.  B.  6,  P. 
C.  364,  368.  See  also  FUher  v.  Gaffkey,  No.  102, 
ante. 


Forfeiture  Lease.      See  Kiekham   v.    The 
Queen,  No.  47,  ante. 

Forged    Conveyance.     See  Coleman  and 
Clark  y,  Riria,  No.  46,  ante. 


Forgery.  See  Bailey  v.  Christie,  54,  ante; 
Regtna  v.  Tideman,  99,  ante;  Saunders  t. 
Cabot,  16,  ante. 

Fraud.    See  Chomley  v.  Firebrace,  21,  ante  ; 


Wiggins  (app.)  v.  HammiU  {resp.),  8^  ante; 
George  v.  Australian  Mutual  Provident,  56,  ante  ; 
Mall  r.  Mall,  98,  ante ;  Colonial  Bank  v.  Pie, 
107,  ante ;  Jones  v.  Jones,  134,  ante ;  Finnoran 
V.  JTeir,  136,  ante. 


XS4b.  Fraud,  Asserting  Title  Falsely— 
Stoekdale  v.  Mamilton  and  another.^ — The 
declaration  framed  under  the  23rd  section  of  the 
Beal  Property  Act,  by  a  person  who  had  entered 
a  caveat,  complained  that  the  defendants  put  him 
unjustifiably  to  expense,  by  fiEdsely  asserting  title 
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to  certain  land,  and  endeaToaring  to  procure  a 
certificate  of  title  thereto,  notwithstanding  the 
fact  that  he  was  seized  and  entitled  as  they  well 
knew.  Then,  after  stating  the  lodgment  of  his 
caveat,  and  that  notice  of  this  suit  had  heen  duly 
giren,  the  declaration  alleged  that  the  plaintiff 
had  instituted  it  in  order  to  establish  his  title, 
and  to  obtain  an  order  restraining  the  Begistrar- 
Gbneral  from  proceeding  further  in  the  matter : 
— Held,  on  demurrer,  that  the  action  is  maintain- 
able, and  in  its  present  form.  The  defendants 
pleaded,  first,  that  the  plaintiff  never  was,  nor  is 
he  now,  seized  in  fee-simple  in  the  land  in  ques- 
tion ;  secondlj,  that  he  was  not  now  in  possession 
of  the  said  land  : — Held,  good  on  demurrer.  A 
third  plea  alleged  that  the  defendants  were  the 
persons  in  whom  the  fee-simple  of  tlie  land  was 
vested  in  possession  at  law  or  in  equity,  and  were 
jointly  seized  of  the  fee-simple  in  the  land, 
wherefore  they  made  application  to  the  Registrar- 
General,  and  did  declare  that  the  fee-simple  was 
so  vested,  and  that  they  were  jointly  so  seized, 
and  did  carry  on  proceedings  for  bringing  the 
land  imder  the  provisions  of  the  Eeal  Property 
Act,  and  to  obtain  a  grant  of  a  certificate  of  title 
under  the  Act : — Held,  bad  on  demurrer,  for  not 
stating  whether  their  title  was  legal  or  equitable. 
A  fourth  plea,  traversing  the  defendantV  know- 
ledge of  the  plamtifi^'s  title  also  held  bad.  N.  S. 
W.  S.  C.  R.,  vol.  5,  p.  80. 

XSS.  Wadham  v.  Buttle  and  others— Real 
Property  Act,  1861 — Certificate  of  Title^Fraud 
— Possession  —  Ejectment.']  —  In  ejectment  the 
plaintiff  relied  on  a  certificate  of  title  under  the 
provisions  of  the  Real  Property  Act,  1861.  The 
defendants  set  up  that  they  had  been  in  possession 
of  the  land  comprised  in  the  certificate  of  title  for 
more  than  twenty  years.  The  issue  put  to  the 
jury  was  whether  the  defendants  had  established 
the  fact  of  such  possession: — Held,  that  there 
must  be  a  new  trial,  on  the  ground  that  the  real 
question  at  issue  was  not  whether  the  defendants 
had  been  in  possession  for  more  than  twenty 
vears,  but  whether  the  certificate  of  title  had  not 
been  obtained  by  fraud,  the  defendants  having 
been  in  possession  of  the  land  at  the  time  of  the 
granting  of  the  certificate  of  title,  and  the  declara- 
tion on  which  that  certificate  was  granted  having 
falsely  alleged  that  there  was  no  person  in 
adverse  possession  of  the  land .     8.  A.  R.,  vol .  13, 

p.  11. 

XSO.  Franklin  v.  Ind  and  others—Real 
Property  Act,  1861  {sec.  IM)— Adverse  Posses- 
sion—  Unregistered  Instrument — Fraud — JHotice.'] 
— F.  T.  and  E.  T.,  being  proprietors  in  fee-simple 
of  land  not  under  the  provisions  of  the  Real  Pro- 
perty Act,  on  March  20th,  1882,  by  an  agreement 
in  vrriting,  let  the  land  to  F.  for  five  years  from 
March  25th,  1882.  At  the  time  of  the  agreemen  t 
F.  was  in  occupation  under  a  lease  prior  in  date 
to  the  agreement,  and  after  the  agreement  still 
remained  in  such  occupation.     On  May  12th, 


1882,  F.  and  E.  T.,  sold  the  land  by  auction  toC. 
M.  and  A.  In  the  advertisement  in  the  newt- 
papers  announcing  the  sale,  and  of  which  slips 
were  handed  about  at  the  auction,  and  in  the  oo&- 
ditions  of  sale  signed  by  M.  as  one  of  the  pur- 
chasers, it  ¥ras  stated  that  the  land  waa  «M 
subject  to  an  agreement  for  lease  for  five  yean 
from  March  25th,  1882,  at  a  rental  of  £130  % 
year.  C.  M.  and  A.  paid  the  purcliase  mooej, 
and  requested  the  vendors  to  apply  to  bring  ti 
land  under  tho  Real  Property  Act,  and  to  bare 
the  certificate  of  title  issued  to  the  purchaseri. 
This  was  accordingly  done.  The  application  wi» 
prepared  and  certiiBed  correct  by  L.,  a  licenwi 
land  broker,  who  was  acting  as  agent  in  tk 
matter  for  the  vendors.  The  application  w»s 
signed  by  E.  T.,  and  by  L.,  as  attorney  for  E.  T. 
It  made  no  mention  of  F.*s  agreement,  and  coc- 
tained  a  declaration  by  the  applicants  that  thej 
were  not  aware  of  any  mortgage,  encumbrance  or 
claim  affecting  the  land,  or  that  any  person  \&i 
any  cl»im,  estate  or  interest  therein,  and  that 
there  was  no  person  in  possession  or  occnpatios 
of  the  land  adversely  to  their  estate  or  interetf 
therein,  and  that  the  land  was  then  occupied  br 
F.,  and  that  there  were  no  deeds  or  instrumenti 
of  title  affecting  tlie  land  in  their  poese^on  ff 
under  their  control  other  than  those  enumerated 
in  the  schedule  to  the  application.  F.'a  agree- 
ment was  not  mentioned  in  the  schedule.  L. «» 
aware  of  the  agreement  to  lease  to  F.,  and  bad  a 
counterpart  of  same  in  his  possession  when  the 
declaration  was  made.  A  certificate  of  title  wai 
issued  to  C.  M.  and  A.  on  September  8th*  1882, 
containing  no  reference  to  F.'s  agreement.  Chi 
July  Ist,  1882,  F.  paid  a  quarter's  rent,  due  ia 
June,  to  M.  On  September  14th,  1882,  C.  M. 
and  A.  transferred  the  land  for  value  to  I^  A. 
S.  and  B.,  who,  on  the  same  day,  mortgaged  mns 
to  S.  S.  acted  as  agent  for  I.,  A.  S.  and  B.,  m. 
puirchasing  the  land  and  obtaining  the  transfiBr. 
I.  and  S.  both  knew  of  F.'s  agreement  before  the 
purchase.  B.  N.,  one  of  the  defendants,  knowing 
of  F.'s  agreement,  and  having  been  told  by  L 
that  be  was  unable  to  effect  a  sisUe  on  account  o£ 
it,  paid  off  the  mortgage  to  8.  on  December  5tk, 
1882,  and  took  a  mortgage  from  the  other  defeQ* 
dants,  I.,  A.  S.  and  B.  The  transfer  and  mort- 
gages respectively  contained  no  reference  to  F.'s 
agreement.  F.,  who  had  remained  in  occupatioa 
of  the  land,  brought  an  action  against  I.,  A.  S., 
B.  and  B.  K.  fur  an  injunction  or  order  restrun- 
ing  dealings  by  them  with  the  land  unless  subject 
to  his  agreement.  On  the  trial  before  Boucaxtt, 
J.,  His  Honor  made  a  decree  in  favour  of  the 
plaintiff,  declaring  the  original  certificate  of  title 
and  the  second  certificate  of  title  fraudulent  and 
void  as  against  F.,and  that  B.  N.'s  mortgage  wai 
subject  to  F.'s  agreement.  On  appeal  by  the 
defendant,  B.  N. :— Held,  percuriam  (1),  that  the 
words  "  adversely  in  actual  occupation  "  in  sec 
134>  of  the  Real  Property  Act,  1861,  mean 
adversely  to  the  certificate  of  title  ;  (2)  that  F.  wi» 
in  actual  occupation  adversely  to  the  certificate,  at 
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the  time  of  the  iasue  of  the  first  and  second  cer- 
tificates respectively,  and  was  rightfully  entitled 
to  the  land,  and  that  each  certificate  was  therefore 
Toid  as  against  F.  under  sec.  134.  Per  Boucant, 
J. :  (a)  That  it  was  fraud  on  the  part  of  E.  T. 
and  F.  T.,  and  of  0.  M.  and  A.,  to  obtain  a  clean 
certificate  of  title,  and  on  the  part  of  C.  M.  and 
A.  to  execute  a  transfer  of  the  land  without  men- 
tioning F.'fi  interest;  (h)  that  I.  had  express 
notice  of  this  fraud  and  participated  in  it,  so  far 
as  the  purchase  by  himself  and  his  co-purchasers 
was  concerned ;  (c)  that  although  G.  M.  and  A. 
had  not  the  actual  fraudulent  design  to  deprive 
F.  of  his  property,  I.  had  such  design ;  (rf)  that 
sec.  40  of  the  Real  Property  Act  of  1861  has  no 
operation  whereror  there  is  fraud  ;  (e)  that  I. 
was  protected  by  sec.  114  of  the  Real  Property 
Act  only  as  against  the  knowledge  that  F.'s 
interest  was  in  eiistence,  and  was  not  protected 
against  his  knowledge  ot  and  participation  in  the 
fraud ;  iff)  that  B.  N.,  knowing  that  the  land  was 
brought  under  the  Act  by  a  false  and  f:audul*jut 
declaration,  and  knowing  sufficient  of  I.*s  fraud 
to  make  him  a  participator  in  it,  was  not  a  mort- 
gagee bona  fide,  but  a  mortgagee  mala  fide,  and 
was  therefore  not  protected  by  sec.  126.  S.  A. 
R.,  Tol.  17,  p.  133. 

Fraud,  Certificate.     (See  Certificate.) 


1ST.  Fraud,  Constructive  Notice  of— 


Cullen  V.  Thomson— Sect.  49  and  60,  Tramfer  of 
Land  Statute — Innocent  purchaser  not  affected  hy 
constructive  notice  of  fraud  of  conveying  party 
in  acquiring  a  title.'] — This  was  a  bill  filed  by 
James  Cullen  against  James  William  Thomson 
and  John  GI-.  Johnson  for  the  redemption  of  some 
land.  Mr.  Webb,  Q.C.,  with  Mr.  Topp,  appeared 
for  the  plaintiff.  Mr.  A'Beckett  for  Johnson. 
Thomson  put  in  an  answer,  but  did  not  appear  at 
the  hearing.  Cullen  was  previously  the  registered 
proprietor  of  a  piece  of  land  in  King  William 
street,  Fitzroy,  and  wanting  a  loan  of  £30  for 
three  months,  he  applied  to  Thomson,  who  agreed 
to  lend  him  it  on  the  security  of  the  certificate  of 
title.  He  induced  Cullen  to  sign  a  document 
which  Cullen  supposed  to  be  a  seciuity  for  the 
£30,  but  it  was  really  an  assignment  of  his  title. 
Armed  with  this,  Thomson  got  himself  registered, 
and  obtained  a  certificate  of  title  as  proprietor. 
He  then  mortgaged  the  land  to  Johnson  for 
£400.  Cullen  endeavoured  to  pay  off  the  £30 
when  it  became  due,  but  Thomson  put  him  off*  by 
various  evasive  answers  until  Cullen,  on  searching 
the  Registry  Office,  found  that  a  fraud  had  been 
committed.  The  premises  were  in  the  possession  of 
a  weekly  tenant  of  Cullen,  and  had  since  re- 
mained so.  Johnson  pleaded  that  he  was  a  pur- 
chaser for  valuable  consideration,  without  notice 
of  fraud.  His  Honor,  on  a  subsequent  day, 
deUvered  judgment.  Irrespective  of  the  Transfer 
of  Land  Statute,  Johnson  would  have  been 
deemed  to  have  received  notice  that  the  land  was 
in  the  possession  of  a  tenant  paying  rent  to  the 


plaintifi*,  and  through  that  of  the  defect  of 
Thomson's  title.  But  Johnson  was  protected 
against  this  kind  of  constructive  notice  by  sec.  50 
of  Transfer  of  Land  Statute,  and  the  mortgage 
was  therefore  good  as  regarded  him.  The  whole 
po  icy  of  the  Act  would  be  frustrated  if  the  words 
in  sees.  49  and  50,  *'  except  in  the  case  of  fraud," 
was  held  to  .mean  or  include  fraud  of  the  convey- 
ing party  in  acquuring  a  title.  He  would  direct 
accounts  to  be  taken  of  what  was  due  to  Johnson 
on  account  of  the  mortgage  of  12th  July,  1878, 
and  that  Thomson  pay  the  aoiount  thereof ;  that 
on  payment  of  it  and  interest  within  six  months 
of  the  Master's  certificate  by  the  plaintiff  or 
Thomson,  and  of  bis  costs  of  suit,  Johnson  should 
execute  a  memorandum  of  discharge  of  the  mort« 
gage ;  that  in  the  event  of  the  plaintiff  paying  the 
debt  and  30sts,  Thomson  shall  foHhwith  repay 
him,  deducting  the  sum  of  £30 ;  and  t^at 
Thomson  shall  pay  the  plaintiff  his  costs  of 
the  suit.  Decree  accordingly.  A.  L.  T.,  1879, 
p.  15. 

Fraud,  Obtaining  Certificate.    See  Bi^ys 
and  another  v.  Waterhouse,  No,  58,  ante. 

Fraud    on    Execution     Creditor.      See 
Colonial  Bank  v.  Pie,  No,  107,  ante. 

Fraud,  Personation.    See  Fotheringham  v. 
Archer,  Ao.  10,  ante. 

Fraudulent    Application.    See  Brady  v. 
Brady,  No.  75,  ante. 

Fraudulent  Preference.     See  WUdash  v. 
Hutchison,  No.  132,  ante. 

Fraudulent  Purchaser.     (See  Decree.) 

Good     Title.    See  Eagles  v.  Blaine,  No,  30, 
ante. 

Heirs  and  Assigns.     See  re  Knapman^  No. 
41,  ante, 

Heretaunga     Block.    See  re  Nelson  Bros,^ 
^o,  36,  ante. 

Illegitimacy.    See  Warner  v.  Dove,  No,  37, 

ante. 

Impeachment   Certificate.     (See   Evi- 


dence.) 

Implication.    See  Sharpe  v.  Hadley,  No.  8, 
ante. 

Implied  Covenant  Powers.    BeeBucknaU 
V.  Beid,  No.  145,  ante. 

Improper  Admission   Evidence.     (See 
Admission.) 
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Improper  Sale.  Land,  FI.  Fa.   Q^ITassett 
T.  Colonial  Bank,  No.  188,  ante. 

Inaccurate  Survey.    See  Sharpe y.  Hadley, 
No,  8,  ante. 


Incumbrances,    Noting. 
Pennington,  No.  64,  ante. 


See    ex  parte 


Infant  —  Hall  t.  Loder  —  Croum 
Land*  Alienation  Act,  1861 — Selection  in  name 
of  Infant  Son—Sesulting  Trust— Certificate 
under  Real  Property  Act  (26  Vict.,  No,  9)  not 
conclusive  in  equity  where  registered  proprietor 
affected  hy  a  personal  equity,] — In  1870,  E.  H. 
oonditionallj  purchased  60  acres  of  land  in  the 
name  of  bis  son,  F.  H.,  the  plaintiff,  then  an 
infant  six  yean  old.  In  1875,  this  selection,  with 
seyeral  others,  was  sold  to  the  defendant,  the 
notification  of  transfer  being  signed  by  the  plain- 
tiff, then  eleven  years  old.  Afterwards,  and 
before  the  plaintiff  came  of  age,  the  defendant 
obtained  a  Crown  grant  and  a  certificate  of  title 
under  the  Beal  Property  Act.  The  plaintiff,  on 
coming  of  age,  repudiated  the  transfer  : — Held, 
that  the  plaintiff  had  a  personal  equity  against 
the  defendant,  and  that  he  had  a  right  to  c^l  on 
the  defendant  for  a  transfer : — Meld,  also,  that 
there  was  no  resulting  trust  to  the  &ther. 
Obseryations  of  Manning,  J.,  on  Stephen  y. 
StaUworthy  withdrawn  :— Held,  further,  that  the 
fact  of  the  defendant  haying  obtained  a  certificate 
under  the  Beal  Property  Act  was  no  bar  to  the 
plaintiff's  right  to  establish  his  equity.  Sempell 
y.  Jarvis  (2)  foUowed.  N.  S.  W.  L.  R.,  vol.  7, 
p.  44.  See  also  St,  George  y.  Burnett,  No,  67, 
ante. 

Injunction,  Application.    See   Warner  y. 
Dove,  No,  87,  ante. 

Injunction,  Registering.    See  Hodgson  y. 
Hunter,  No,  112,  ante. 


Insufficiency.     Acknowledgment.    See 


Injunction,  Right  to^Kiclkham  y. 
The  Queen —  With  the  provisions  of  this  section."] 
-—The  purchaser  at  a  Sberifi*s  sale  of  a  lease  under 
the  Land  Act,  1869,  is  entitled,  on  payment  of 
oyerdue  rent  before  entry  by  the  Crown  for  non- 
payment^ to  obtain  an  injunction  restraining  the 
Crown  from  proceeding  for  a  forfeiture.  A.  L. 
T.,  yol.  4,  p.  37. 


Innocent   Purchaser. 
Thomson,  No.  157,  ante. 


See      Cullen      y. 


t«  re  Kerr,  No.  6,  ante, 
IgQ.  Interest  on   Purchase    Money- 


Insolvency.      See   Wildash    y.    Hutchison, 
No,  182,  ante. 

Inspection  Documents.    (See  Applica- 
tion.) 

Instrument.    See  Cuihhertson  y.  Swann,  No, 
l4A,anU, 


Ashley  y.  Cooke— Unilateral  Mistake— l^roug 
Land  Advertised  and  Sold — Defendant  not  com- 
pelled to  take  the  other  land — Costs.^ — This 
was  an  appeal  from  Mr.  Justice  Molesworth. 
The  plaintiff  had  owned  two  allotments  of  land  at 
Daylesford,  one  known  as  the  bush-paddock  and 
the  other  as  the  homestead-paddock.  He  m- 
structed  an  auctioneer,  Mr.  Patterson,  to  seU  one 
of  the  allotments.  He  intended  to  sell  the  bush- 
paddock,  but  by  some  mistake  the  other  allotoient 
was  adyertised.  The  defendant  purchased  at  the 
sale,  and  obtained  a  transfer  of  the  homestesd- 
paddock.  The  plaintiff,  howeyer,  remained  m 
poesebsion  of  the  property  for  about  a  year,  when 
the  defendant  took  steps  to  eject  him.  Plaintiif 
then  filed  the  bill  to  have  the  mistake  rectified, 
and  to  haye  the  homestead-paddock  re-conyeyed 
to  him,  and  to  compel  the  defendant  to  take  tbe 
other  allotment.  Mr.  Justice  Molesworth  decided 
that  a  mistake  had  been  made,  but  the  plaintiff 
was  chiefly  answerable  for  it,  and  he  therefore 
directed  him,  on  obtaining  a  re-transfer  of  the 
homestead-paddock,  to  repay  the  defendant  the 
amount  paid  for  the  purchase  money,  with 
interest,  and  also  to  pay  the  costs  of  the  suit,  and 
refused  to  order  defendant  to  take  the  other  allot- 
ment. Mr.  A*Beckett  for  plaintiff ;  Mr.  Holioyd, 
Q.C.,  and  Mr.  Topp,  for  respondent.  The  Clu^ 
Justice  said  that  the  plaintiff  owned  two  pieces  of 
land — one  known  as  the  bush-paddock,  the  other 
as  the  home-paddock,  the  latter  the  moreyaloable 
of  the  two.  He  desired  to  sell  the  bush-paddock, 
but  by  mistake  he  sold  the  other  one,  and  the 
defendant  became  the  purchaser  of  it.  The  mis- 
take was  afterwards  discovered,  and  the  plaintiff 
filed  the  bill  to  compel  the  defendant  to  accept 
the  inferior  allotment,  and  return  the  more  valu- 
able. The  defendant  alleged  that  he  had  really 
purchased  the  other  allotment,  although  at  a  price 
considerably  under  its  yalue.  Assuming  his 
statement  to  be  true,  howeyer,  the  defendant  con- 
ducted himself  in  a  way  that  aroused  serious 
doubts  as  to  whether  it  was  correct.  The  Court 
decreed  that  the  oonyeyance  by  the  plaintiff  to 
the  defendant  of  the  more  yaluable  piece  should 
be  set  aside,  that  the  defendant  should  receire 
back  the  purchase  money,  with  interest,  and  also 
the  costs  of  the  suit.  The  suit  as  framed  by  the 
plaintiff  had  not  been  sustained,  and  he  asked  for 
more  than  he  was  entitled  to  in  praying  that  the 
defendant  should  be  ordered  to  take  the  buah- 
paddock.  The  question,  however,  remained 
whether  the  defendant  should  be  allowed  intereet 
on  the  purchase  money  he  had  paid.  That 
depended  on  whether  the  defendant  had  derived 
any  benefit  from  the  land.  In  one  sense  he  did 
not  derive  any  benefit  from  it,  as  he  did  not 
occupy  it.  But  he  had  received  compensation 
from  the  GK)yemment  for  a  portion  of  the  land 
that  had  been  taken,  and  he  hiul  removed  oextun 
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fencing.    However,  the  faots  as  proved  were  not 
sufficient  to  justify  this  Court  in  mterfering  with 
the  conclusion  already  arriyed  at.    The  defen- 
dant, however,  acted  in  such  a  way  as  to  justify 
the  plaintiff  in  coming  to  ask  the  opinion  of  the 
Court  on  the  case,  and  in  dismissing  the  appeal, 
therefore,  no  costs  would  be  given.    Mr.  JTustioe 
Barry  concurred.    Mr.  Justice  Higinbotham  said 
that  the  question  of  the  costs  of  a  suit  was  gener- 
ally determined  by  the  conduct  of  the  parties, 
and  if  he  had  now  to  give  a  decision  as  to  the 
costs,  he  should  have  arrived  at  a  different  opinion 
to  that  of  the  learned  judge,  Mr.  Justice  Moles- 
worth.      The  plaintiff  had  originally  made  the 
mistake  which  led  to  the  whole  of  this  unfortunate 
dispute,  and  he  subsequently  improperly  refused 
an  offer  by  the  defendant,  which,  so  far  as  it  was 
reasonable,  he  ought  to  have  accepted.      The 
plaintiff  afterwards  brought  this  suit,  on  which 
he  claimed  more  than  he  was  entitled  to  ask  for. 
He,  therefore,  made  repeated  mistakes.      The 
defendant  had,  however,  acted  in  a  way  which 
could  hardly  be  termed  mistakes.    He  had  proved, 
or  endeavoured  to  prove,  and  must  be  ti^en  to 
have  succeeded  in  proving  that  he  bought  the 
land,  believing  it  to  be  the  homestead-paddock. 
It  was  necessary  for  him  to  endeavour  to  prove 
that,  in  order  to  relieve  himself  from  the  charge 
of  having  attempted  to  commit  a  fraud  on  the 
plaintiff.    But  assuming  that  he  believed  he  had 
bought  the  homestead-paddock,  he  subsequently 
acted  in  a  manner  wholly  inconsi  tent  with  that 
belief.    He  asserted  a  right  to  the  other  land,  he 
removed  fencing,  and  he  obtained  compensation 
for  part  of  the  land  taken  by  the  G-ovemment. 
He  allowed  the  plaintiff  to  continue  to  improve 
the  homestead-paddock  without  making  any  ob- 
jection.   It  was  not  till  after  several  mouths  that 
he  made  any  olain  to  the  homestead-paddock.    It 
was  difficult  to  reconcile  that  vnth  plain    and 
honest  dealing  as  between  himself  and  the  plain- 
tiff, and  if  he  (Mr.  Justice  Higinbotham)  were  at 
liberty  to  deal  with  that  conduct  by  awarding 
costs  against  him,  he  should  be  disposed  to  do  so. 
But  the  rule  appeared  to  be  that  where  the  Court 
of  Appeal  decided  against  an  appellant  on  every 
question  except  that  of  costs,  the  Court  would  not 
interfere  with  the  discretion  of  the  Court  below 
on  the  question  of  costs.    The  learned  judge  had 
decided  that  the  defendant  was  entitled  to  the 
costs  of  the  suit,  and  with  that  conclusion  he  could 
not  interfere,  but  he  certainly  thought  that  the 
plaintiff  should  not  have  to  pay  the  costs  of  the 
appeal.    Appeal  dismissed  without  costs.    A.  L. 
T.,  1880,  p.  60.     See  also  Ashley  v.  Cooky  No. 
137,  antes  re  Wm.  Field,  No,  69(b),  cwte. 

Intestate  Real  Estate.      See  re  McCarthy, 
No.  1»,  ante. 

intestates.    See  Pannan  v.  Patman,  No.  18, 
ante. 

Intrusion,  Information  of.    See Mudgway 
T.  Davy  and  Buick,  No,  1,  anie. 


X31>  Issues.  Divisibility  of  ~jr<Mtniw  v. 
Brycm.^ — Rules  as  to  the  divisibility  of  issues, 
and  distribution  of  costs,  accordmg  to  the 
finding  of  the  jury,  discussed  (per  Stephen, 
C.J.,  in  Chambers).  The  plaintiff,  in  an  action 
under  the  Real  Property  Act,  complained 
that  defendant  wrongfully  sought  to  obtaui 
a  certificate  of  title  to  a  piece  of  land  of 
which  plaintiff  averred  that  he  was  seized  in  fee, 
or  otherwise  legally  possessed.  The  defendant  in 
hib  first  and  second  pleas  denied  those  allegations. 
The  jury  found  that  plaintiff  was  entitled  to  only 
a  small  portion  of  the  laud,  and  the  defendant  to 
the  residue  : — ^Held,  that  the  issues  thus  raised 
and  found  were  divisible,  and  that  judgment  must 
be  entered  according  to  the  finding,  and  that  on 
those  parts  which  were  found  for  defendant  he 
waa  entitled  to  costs,  to  be  deducted  from  those 
taxable  to  the  plaintiff.  Queere,  as  to  the  appli- 
cability of  the  principle  of  tliis  decision  to  pleas  of 
"not  guilty  "  and  *'  not  possessed  '*  in  squatting 
actions.  The  defendant,  in  a  third  and  fourth 
plea,  set  up  title  to  the  land  in  himself  by  sundry 
conveyances  derived  from  a  Crown  grant.  In 
this  he  failed ;  but  he  succeeded  in  showing 
possession,  for  twenty  years  and  upwards,  in  the 
grantee  and  others  in  whom  he  claimed,  of  that 
portion  of  the  land  which  the  jury  excluded  from 
plaintiff's  claim  : — Held,  that  as  defendant  had 
failed  to  prove  the  title  by  conveyance  which  lie 
set  up,  the  third  and  fourth  issues  must  be  found 
for  the  plaintiff ;  but  leave  reserved  to  defen- 
dant, on  the  question  whether  he  had  a  title  by 
possession,  to  move  to  enter  the  verdict  distribu- 
tirely,  according  to  the  facts  found.  N.  S.  W.  S. 
C.  R.,  vol.  10,  p.  167.  See  also  re  Douit,  No.  38, 
ante  ;  re  O'Brien,  No.  84,  ante. 


__  Joint   Tenancy.    See  ex  parte  Lock,  No. 
44,  ante. 


Judgment  Creditor.    See  re  H.  C.  Palmer, 
No.  71,  ante,    aee  also  *'  Rights." 


Jurisdiction — Seyina  t.  Price,  in  re 

Coleman — Resident  Magittrates  Act,  1867 — 
Trespcus — Title  to  Land- — Seasonable  Question 
of  Title— Title  under  Land  Transfer  Act.']-— 
In  an  action  of  trespass  in  the  Resident  Magis- 
trates Court,  a  simple  denial  of  the  plaintiff's 
title  is  not  sufficient  to  oust  the  jurisdiction. 
Where  a  plaintiff  sues  in  the  Resident  Magis- 
trates Court  for  trespass  to  land,  relying  for  hia 
title  upon  a  certificate  of  title  issued  under  the 
Land  Transfer  Act,  1870,  the  production  by  the 
defendant  of  aoopy  of  theCrown  grant  which  issued 
originally  in  .her  favour,  and  her  denial  of  having 
ever  executed  any  conveyance,  are  not  sufficient 
to  justify  the  Magirtrate  in  deciding  that  he  has 
no  jurisdiction.  N.  Z.  L.  R.,  No.  1,  864.  See 
also  re  Wm.  Biggs,  69,  ante;  re  Chas, 
Williamson,  66,  ante;  re  Sort  v.  Pegus,  84, 
ante ;  Hodgson  v.  Hunter,  112,  ante. 
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Xea.  Laches  —  Butler    t.    Saddle    Hill 


Mining  Company  and  others — Specific  Per 
formance— Contract  relating  to  Mining  Property 
— Land  Transfer  Act — Caveat.'] — Where  a  plain- 
tiff seeks  specific  performance  of  an  executory 
contract  relating  to  mining  property,  a  brief  delay 
in  asserting  his  rights  will  be  uttal  to  his  claim. 
A  caveat  lodged  under  the  Land  Transfer  Act 
will  not  help  a  plaintiff  who  has  lost  his  right 
through  laches.  N.  Z.  L,  R.,  No.  1,  296.  8ee 
also  Mudgwag  y.  Bavg  and  Buick^  No.  1,  ante. 


j.^yaB.  Land  Board,  Sanction  of— King 
T.  Stuart  {District  Land  Registrar)— Land  Act, 
1885,  sees.  65, 188— Lanrf  Transfer  Act— Mort- 
gage of  Leasehold — Necessity  for.] — A  mortgage 
under  the  Land  Transfer  Act,  1885,  of  a  lease 
under  the  Land  Act,  1885,  is  not  a  transfer  of  the 
possession  or  occupation  of  the  land  leased  within 
the  meaning  of  sec.  65  of  the  Land  Act,  1865, 
and  does  not  therefore  require  the  sanction  of  the 
LandSoard. 

Semble :  That  a  mortgage  under  the  Land 
Transfer  Act,  1885,  does  not  of  itself  confer  on 
the  mortgagee  a  right  to  possession  of  the  land 
mortgaged.    N.  Z.  L.  R.,  1887,  p.  304. 

Landed  Estate.  See  ex  parte  Finlay^  No. 
55,  ante, 

leS.  Landlord  and  Tenant— r^g  Otago 
Harbour  Board  t.  Spedding — Lease  in  excess  of 
statutory  powers — Possession  taken  under  void 
lease — Payment  of  Bent— Tenancy  from  year  to 
year — Effect  of  Unregistered  Instrument — Land 
Transfer  Act,  1870,  sec.  4&— Estoppel.]— Where, 
by  Statute,  power  is  given  to  grant  a  lease  for 
twenty-one  years,  and  a  lease  is  granted  for  that 
term  with  a  right  of  perpetual  renewal,  such  lease 
is  wholly  void.  When  the  lessee  enters  into 
possession  under  such  a  void  lease,  and  pays  rent, 
he  becomes  a  tenant  from  year  to  year.  Under 
the  Land  Transfer  Act,  1870,  by  the  operation  of 
sec.  45,  the  mere  execution  of  regirterable  instru 
ments  transfers  no  interest  in  land,  it  m^^rely  gives 
a  right  in  personam,  and  a  lease  not  registered  can 
only  take  efftct  as  an  agreement.  The  tenant  is 
not  estopped  from  denying  his  liability  under 
such  an  instrument,  and, 

Semble,  he  would  not  be  estopped,  even  if  the 
lease  were  registered.  N.  Z.  L.  R.,  Sup.  Ct.,  vol. 
4,272. 

Land  Order.  See  Mudgtoay  v.  Davy  and 
Buick,  No.  1,  ante. 

Land  Registrar's  Duties.   (See  Duties.) 


XOS  (A).  McDonald  v.  Bowe — Liability  of 
Mortgagee  Exercising  a  Power  of  Sale  in  Con- 
travention of  the  Terms  of  Transfer  of  Land 
Statute  as  to  Notice.] — The  mortgagee  in  sudi  a 
case  is  liable  to  be  charged  with  the  value  of  the 
land  at  the  time  of  Uie  sale,  or  at  the  time  of 
decree,  at  the  mortgagor's  option.  4  A.  J. 
R.,  134. 


Land   Revenue  Receipt.       See    Christie 
and  another  v.  Powles,  No.  129,  ante. 

Land  Trarisf er  Morality.    See  re  Thompson 
and  Chipps,  No.  27,  ante. 


_  ,  Lease— ITtTiQit  and  King  v.  BrightUftg 
—Land  Transfer  Act,  1870,  sec.  Gd— Liability 
of  Assignee — Practice — Costs.] — The  69th  sectioa 
of  the  Land  Transfer  Act,  1870  (1),  does  not 
make  the  assignee  of  a  lease  liable  for  rent  aocroed 
due,  nor  for  breaches  of  covenant,  occurring  aAer 
his  assignment.  When,  in  amotion  for  judgment, 
a  smallar  sum  is  asked  for  than  that  sought  to  be 
recovered  in  the  statement  of  claim,  and  the 
plaintiff  fails,  coste  will  be  allowed  as  on  the 
amount  sued  for.  (1)  Section  69  is  as  follows  :— 
A  registered  mortgage,  a  registered  lease,  or  the 
interest  of  a  registered  encumbrance,  may  be  trans- 
ferred to  any  person  by  memorandum  of  transfer 
as  aforesaid,  or  by  an  instrument  in  the  form  H 
of  the  schedule  hereto,  which  instrument  may  be 
endorsed  upon  the  memorandimi  of  mortgage!, 
encumbrance  or  lease,  and  upon  such  memo- 
randum of  transfer  or  other  instrument  beio? 
registered  the  estate  or  interest  of  the  transfiaiff, 
as  set  forth  in  such  instrument,  with  all  rights, 
powers  and  privileges  thereto  belonging  or  apper- 
taining, shaU  pass  to  the  transferee ;  and  sadi 
transferee  shall  thereupon  become  subject  to  a»d 
liable  for  all  and  every,  the  same  requirements 
and  liabilities  to  which  he  would  have  been 
subject  and  liable  of,  named  in  such  instnmient 
originally  as  mortgagee,  encumbrancee,  or  Xeesee 
of  such  land,  estate  or  interest.  Ct.  App.,  N.  Z., 
1885,  p.  4. 

107  Buchett  v.  Knobbe — Beat  Property  Act 
of  1861 — Ejectment — Lease  for  Two  Years.] — 
In  answer  to  action  of  ejectment  by  registered 
proprietor  of  land  under  the  Real  Property  Act, 
1861,  the  defendant  relied  on  an  outstanding 
lease  for  two  years  granted  by  the  plaintiff,  but 
any  lease  for  less  than  three  years  being  incapable 
of  registration  under  the  Act,  this  lease  was  n(^ 
notified  on  the  register : — Held,  following 
Manning  v.  Crossman,  that  the  plaintiff  held  the 
land  free  from  all  encumbrances  not  notified  on 
the  register,  and  was  entitled  to  maintcdn  eject- 
ment.   S.  A.  R.,  vol.  7,  p.  147. 

168.  Buckett  v.  Knobbe— Beal  Property 
Act,  1861 — Ejectment — Lease  for  Two  Years— 
Begistration.] — A,  the  registered  proprietor  of 
certain  land  under  the  provisions  of  the  Real 
Property  Act,  1861,  by  a  document  in  the  fora 
prescribed  by  the  Act  duly  executed,  but  not 
registered,  purported  to  let  the  same  to  B.  for 
two  years,  with  a  right  of  purchase.  B,  subse- 
quently became  insolvent,  but  for  some  time  after 
his  insolvency  continued  in  poasesaion  of  the  land 
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and  paid  rent  to  A.  In  ejectment  by  A.  against 
B.  : — Held,  per  Wearing,  J.,  that  the  provisione 
of  the  Real  Property  Act,  1S61,  regulating  the 
making  and  registration  of  leases,  do  not  apply  to 
leases  for  lees  than  three  years,  and  such  leases 
can  therefore  be  created  as  at  common  law  orally 
or  by  writing,  and  without  registration.  Per 
Q-wynne,  J.,  following  Manning  y,  Cro**fwa«,  that 
a  lease  for  less  than  three  years  of  land  under  the 
proTisions  of  the  abore  Act  cannot  be  registered, 
and  cannot  therefore  be  created,  registration  being 
essential  to  erery  dealing  with  any  interest  in 
land  under  such  Act : — Held,  that  a  written 
demise  for  less  than  three  years  of  land  under 
the  above  Act  is  invalid  unless  in  the  form 
prescribed  by  the  Act  and  registered ;  but  entry 
and  payment  of  rent  under  such  void  demise 
creates  as  at  common  law  a  tenancy  from  year  to 
year.  That  an  oral  denuse  of  land  under  the 
aboTC  Act  for  less  than  three  years  is  good,  but 
the  term  thereby  created  is  not  assignable.  S. 
A.  B.,  ToL  8,  p.  86. 

Lease  and  Right  of  Purchase.  See  re 
Clark  and  Harvei/,  No.  59(g),  ante. 

Lease  by  Mortgagor.  See  Sank  of  New 
South  Wales  t.  Falmer~No.  108,  ante. 

Lease,  Corporation.  See  Bank  of  New 
South  JTales  j.  Palmer^  No.  108,  ante ;  Kirkham 
T.  Julien^  No.  109,  ante. 

Lease,  Crown  Lands.  See  ex  parte 
Elliott,  No.  48,  ante. 

Lease,  Extra.  Statute.  See  Ota^o  Harbour 
Board  v.  Spedding^  No.  165,  ante. 

Leaseholds,     Forfeiture.      (See     For- 


Lien,  Solicitor's  Costs.    See  re  Craig,  No, 
76,  ante. 


Limitation.    See  Featherstone  v.  Eanlon^  No, 
4,  ante. 


Limitation.    Action    Assurance    Fund. 


See  Mogle  v,  Qihbs^  No.  49,  ante. 


Limitation  of  Redemption.    See  Manning 
y.  Croseman,  No.  128,  ante. 


Limitation,  Statute  of.    See  Mudgway  x. 
Davy  and  Buick,  No.  1,  ante. 


felture ) 

Leaseholds,  Sale  of.  See  Souse  t. 
O'Farrell,  No.  51,  ante. 

Lease,  Purchase  of  from  Sheriff.  See 
Umpherstone  y.  Wadham,  No.  149,  ante. 

Lease,  Surrender  of.  See  Kearton  v. 
Richardson^  No.l25,ante, 

Legal  Estate.  See  Massett  v.  Colonial  Bank, 
No.  179,  post. 

Legal  Estate.  Title  to.  See  Christie  and 
another  y.  Fowles,  No.  129,  ante;  Miller  t. 
Stuart,  No.  172,  post. 

Liability,  Assignee.  See  Wilson  v.  King, 
No,  166,  ante. 

Liability.  Mortgagee.  See  Otago  Harbour 
Board  y.  Spedding,  No,  166,  ante. 


Mandamus— Jgg  O'Connell  and  the 
Transfer  of  Land  Statute — Transfer  of  Land 
Statute,  1866  (No.  301),  sec.  \Z2— Circumstances 
under  which  the  Court  will  grant  a  mandamus 
calling  on  the  Registrar  of  Titles  to  call  in  a  cer^ 
tijicate  of  titles  or  to  give  his  reason  for  not  doing 
so."] — This  was  a  rule  nisi  for  a  mandamus  calling 
on  the  Registrar  of  Titles  to  show  cause  why  ho 
should  not  giye  his  reasons  for  refusing  to  call  in 
a  certificate  granted  to  one  0*Ck>nnell  for 
land  at  Footscray,  or  why  he  should  not  call  in 
the  certificate.  Registrar  was  not  satisfied,  as 
proyided  by  sec.  132  of  the  Transfer  of  Land 
Statute,  that  the  certificate  had  been  issued  m 
error.  Application  refused  on  the  ground  that 
it  had  not  satisfactorily  appeared  to  the  Registrar 
that  the  certificate  had  been  issued  in  error  or 
that  it  contained  a  misdescription  of  the  land  or 
had  been  fraudulently  or  wrongfully  obtained. 
A.  L.  T.,  yol.  6  p.  85. 


Marketable  Title.  See  Sharpe  y.  FLadley, 
No.  3,  ante. 

170.  Marriage  with  a  Christian — Ex 
parte  Folk — When  land  is  devised  to  A.,  with 
provision  that  if  she  marry  a  Christian  the  land 
shall  go  to  B.,  the  estate  of  A.  ceases  on  the 
happening  of  such  marriage,  although  B.  is 
incapable  of  taking  the  gift  over."] — This  was  an 
application,  under  sec.  35  of  the  Transfer  of  Land 
Statute,  No.  301,  to  compel  the  Commissioner  of 
Titles  to  issue  a  certificate  of  title  to  a  Mrs. 
Deborah  Folk  as  to  certain  land  which  slie 
claimed  under  a  will  of  her  late  fiither,  Blias  M. 
Ellis.  The  Commissioner  was  willing  to  grant 
the  certificate,  but  wished  to  place  a  condition  on 
it  that  it  was  issued  subject  to  a  proyision  in  her 
father's  will  that  if  she  married  a  person  who  was 
not  a  Jew  the  land  was  to  fi[o  to  a  grandchild  of 
the  testator.  Mrsl  Folk  had  married  a  person 
who  was  not  a  Jew,  and  the  grandchild  had  died 
leaying  no  representatiyes,  both  eyents  occurring 
in  the  lifetime  of  the  testator.  The  Commissioner 
of  Titles  was  of  opinion  that  Mrs.  Folk's  title  to 
the  land  ceased  on  her  marriage,  and  that  as  the 
grandchild  was  dead,  there  was  an  intestacy  as  to 
the  property,  and  that  it  went  to  the  heir-at-law 
or  next  of  kin.     On  behalf  of  Mrs.  Folk,    it 
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was  submitted  that  the  intent  ion  was  that  on  her 
marriage  she  should  forfeit  the  estate  for  the 
benefit  of  the  grandson,  but  as  he  was  dead  and 
could  not  take  the  property,  it  remained  with  her. 
The  Court  were  of  opinion  that  the  contention  of 
the  Commissioner  of  Titles  was  right.  It  had 
been  contended  during  the  argument  that  the  will 
showed  no  disposition  to  punish  the  daugliter 
apart  from  benefiting  the  grandchild,  but  that 
could  not  influence  their  decision.  The  estate 
devised  to  the  daughter  was  limited  from  its  very 
creation,  and  was  defeated  by  the  marriage  of  the 
daughter,  not  by  the  gift  over  to  the  grandchild. 
[The  question  had  previously  been  before  His 
Honor  Mr.  Justice  Molesworth  on  an  application 
under  sec.  61  of  the  Statute  of  Trusts,  and  he 
then  decided  that  there  was  no  intestacy  and  no 
forfeiture,  1  A.  L.  T.,  140.— Ed.  A.  L.  T.,  1880, 
p.  77.] 

171«  Married  Woman— /ji  re  PyJceti— 
Practice— Land  Transfer  Act,  1885.]— Under 
the  Land  IVansfer  Act,  1885,  it  is  not  necessary 
to  promise  the  consent  of  the  husband  when 
land  is  being  transferred  by  a  married  woman  to 
a  purchaser.    N.  Z.  L.  B.,  1887,  p.  442. 

X7g.  Material  Fact— Jft/^gr  t.  Stewart- 
Trustee — Tenant  for  Life — Memorandum — WTto 
entitled  to  legal  estate  in  land — Land  Transfer 
Actf  1885,  sec.  145 — Costs.'] — A  trustee  of  land 
is  not  justified  in  bringing  it  under  the  provisions 
of  the  Land  Transfer  Act  in  the  name  of  the 
tenant  for  life.  A  cestui  que  trust  whose  interest 
in  land  is  in  remainder  cannot  demand  to  have 
the  land  conveyed  to  him  without  the  consent  of 
the  tenant  for  life  until  his  right  to  possession 
arises.  A  trustee  who,  under  a  mistaken  idea  as 
to  his  rights,  attempts  to  part  with  the  legal 
estate  in  land  to  a  person  not  entitled  to  it,  will 
not  be  allowed  his  costs  of  proceedings  to  restrain 
him,  but  he  will  not  be  compelled  to  pay  costs  if 
he  successfully  resists  a  claim  to  have  it 
transferred  to  the  plaintiff.  N.  Z.  L.  R.,  1887, 
p.  830. 


See  Aubrey  v.   Scott^  No.  79, 


Memorial. 

ante. 


Memorial  of  Ownership,   See  Manyakihia 
V.  N.Z.  Timber  Co.,  No.  100,  a»te. 

Merger.    See  Smith  v.  Davy,  No.  135,  ante. 

Mining  Property  Contract.      See  Butler 
V.  Saddle  Sill  Mining  Co.^  No.  163,  ante. 

_1T3'     Mlsdescrj^ptlon,     Application  ^- 

Massett  v.  Colonial  Bank  of  Australasia — 
Transfer  of  Land  Statute  (No.  301),  sec.  144— 
]£rror  or  Misdescription  in  Application  to  be 
Registered — Sheriff's  Saiifi — Purchase  by  Exe- 
cution Creditor.'] — On  the  issue  of  a  fi.  fa.,  the 
execution  creditor  caused  the  Begistrar  to  be 


served  with  a  copy  of  the  writ,  specxfring  the 
land  sought  to  be  charged  thereby ;  by  miitake, 
a  description  of  the  land  of  another  person  of  the 
same  name  (also  under  the  Act)  being  gtren. 
Such  land  was  sold  to  the  execution  creditor^  who 
lodged  a  transfer  from  the  Sheriff,  and  became 
the  registered  proprietor,  and  afterwards  sold  the 
land  bon4  fide  and  for  value  to  a  third  person,  U> 
whom  the  real  proprietor,  on  his  presenting  faii 
certificate  of  title,  gave  up  possession  wit  hod 
resistance : — ^Held,  that  on  the  registration  of  thii 
copy-writ,  &c.,  and  of  the  subsequent  Sheriff** 
transfer,  the  certificate  of  the  owner  waa  super- 
seded and  that  he  was  deprived  of  his  lands 
consequence  of  error  or  misdescription  in  the 
application,  and  was  entitled  to  maintain  an  adka 
under  sec.  144  of  the  Transfer  of  Land  Statute 
(No.  301),  against  the  execution  creditor,  not- 
withstanding the  subsequent  sale  bj  the  latter. 
V.  L.  K..  vol.  7,  L.  38(J. 

Misrepresentation.    See  Hassett  v.  Colonial 

Bank,  No.  138,  ante. 

Mistake.  See  56,  and  Oreen  v.  Watstm,  91, 
ante;  Jones  v.  Jones,  134,  ante;  George  v,J. 
M.  P.  Soc.,  56  and  137,  aate  ;  AsMeg  v.  Cooh, 
160,  ante. 


Mistake  In  Area.    See  ex  parte  Sowam,  Su. 
13,  ante. 


IT-i:.  Shackell  v.  Lindsay  ^Transfer  e/ 
Land  Statute — Mortgage — Voluntary  Conveyamee 
— Notice — Costs.] — This  was  a  suit  by  Mr. 
Shackell,  as  assignee  of  the  estate  of  BIr.  P. 
Graham,  an  insolvent,  to  set  aside  certain  trans- 
fers of  land  made  by  Graham  as  being  void  m 
against  the  assignee.    A.  L.  T.,  vol.  6,  p.  118. 

175.  St.  George  {infants)  v.  BumeU  and 
another  (trustees) — Trustees — Sale — Mortgage — 
Beat  Property  Act,  1861.] — Where  trustees  under 
a  will  sell  land  which  they  have  no  power  to  sell, 
and  on  discovering  their  disability  obtain  a  re- 
conveyance, they  cannot  be  charged  with  wilfW 
default,  although  the  land  so  improperly  sold 
and  obtained  back  again  has  in  the  meantime  been 
brought  under  the  Real  Property  Act.  S.  A.  R., 
voL  5,  p.  77.  See  also  Chomley  v.  ISrebrace,  21, 
ante;  Burne  v.  Stewart,  28,  ante;  Barter r. 
Weld,  31,  ante ;  Regina  v.  Tideman,  99,  ante ; 
Ross  V.  McNeil,  118,  ante ;  Manning  v.  Crou* 
man,  128,  ante. 


Mortgage.  Alteration  after  Execution. 
(See  Alxeraxlon.) 

Mortgage  Debt,  Payment  of.  See 
McCartney  v.  Kesterson,  No.  17,  ante, 

1TB.  Mortgage  of  Land—grgtg  v.  Wats<m 
—  Under  Transfer  of  Land  Statute  (A^o.  301). 
tecs.  84,  85,  98,  99.]— Where  land  is  mortgaged 
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under  the  Act  No.  301,  foreclosure  is  to  be 
sought  under  the  proTisions  of  sees.  98  and  99, 
and  not  in  the  old  way  by  a  suit  in  equity. 
7  V.  L.  R.  (E),  79,  84 ;  8  A.  L.  T.,  13. 

Mortgage  of  Leasehold.  See  Kinff  t. 
Stewart,  No,  164,  ante. 

Mortgage.  Memo  of.  See  JelUcoe  t. 
Wellington  Loan  Co,,  No.  50,  ante. 

X77.  Mortgage  Money,  Default  in  Pay- 
ment  of — £x  parte  Hassall  and  another.'] — 
The  55th  section  of  the  Real  Property  Act  pro- 
vides that  in  c^se  default  be  made  in  payment  of 
the  principal  or  interest  on  a  mortgage  registered 
under  the  Act,  and  such  defietult  be  continued  for 
one  month,  the  mortgagee  may  gire  the  mort- 
gagor a  written  notice  to  pay  the  money  due. 
And  section  55  enacts  that  if  such  default  in 
payment  continues  for  the  further  space  of  one 
month,  the  mortgagee  may  sell  the  land,  and  by 
section  67  it  is  provided  that,  **  upon  proof  to  his 
satisfaction  by  statutory  declaration  that  such 
default  has  been  made  and  continues  as  aforesaid, 
the  Registrar-General  shall  register  any  memo- 
randum or  instrument  of  transfer  executed  by  a 
mortgagee,  &c." : — Held  (Stephen,  O.J.,  dis- 
sentiente),  that  under  the  57th  section  the 
Registrar-General  is  entitled  to  require  proof  of 
the  default  having  continued  up  to  the  time 
of  sale.  Before  Stephen,  G.J.,  Hargrave,  J., 
and  Cheeke,  J.  Section  referred  to . — Section 
55  :  **  In  case  default  be  made  in  the  payment  of 
the  principal  sum,  interest,  &c.,  or  any  part 
thereof  thereby  secured,  and  such  default  be  con- 
tinued for  the  space  of  one  calendar  month,  the 
mortgagee  may  give  to  the  mortgagor  notice  in 
writing  to  pay  the  money  then  due  or  owing  on 
such  memorandum  of  mortgage,  and  that  sale 
will  be  effected  imless  such  default  be  remedied." 
Section  56  :  **  After  such  default  in  payment  for 
tlie  further  space  of  one  calendar  month  from  the 
service  of  such  notice,  such  mortgagee  is  hereby 
authorised  and  empowered  to  sell  tlie  land  so 
mortgaged,  or  nv  part  thereof,  and  all  the  estate 
and  interest  i.  leiu  of  the  mortgagor,  and  either 
altogether  or  in  lot?,  by  public  auction  or  by 
private  contract,  or  both  such  modes  of  sale,  and 
subject  to  such  conditions  as  he  may  think  fit, 
and  to  buy  in  and  re-scll  the  same,  without  being 
liable  for  any  loss  occasioned  thereby,  and  to 
make  and  execute  all  such  instruments  as  shall 
be  necessary  for  effecting  the  sale  thereof;  all 
which  sales,  contracts,  matters,  and  things  hereby 
authorised,  shall  be  as  valid  and  effectual  as  if  the 
mortgagor  had  made,  done,  or  executed  the  same  ; 
and  the  receipt  or  receipts  in  writing  of  the  mort- 
gagee shall  be  a  sufficient  discharge  to  the  pur- 
chaser of  such  land,  estate,  or  interest,  or  any 
portion  thereof,  for  so  much  of  his  purchase 
money  as  may  be  thereby  expressed  to  be  received  ; 
and  no  such  purchaser  shall  be  concerned  to  en- 
quire as  to  the  fact  of  any  default  or  notice  having 
been  made  or  given  as  aforesaid  \  and  the  pur- 


chase  money  to  arise  from  the  sale  of  any  such 
land,  estate  or  interest,  shall  be  applied,  first,  in 
payment  of  the  expenses  occasioned  by  such  sale  ; 
secondly,  in  payment  of  the  moneys  which  may 
then  be  due  or  owing  to  the  mortgagee  ;  thirdly, 
in  payment  of  subsequent  mortgages  in  order  of 
priority,  and  the  surplus,  if  any,  shall  be  paid  to 
the  mortgagor."  Section  57  :  "  Upon  proof  to 
his  satisfaction  by  statutory  declaration  that  such 
default  has  been  made  and  continues  as  aforesaid, 
the  Registrar-General  shall  register  any  memo- 
randum or  instrument  of  transfer  executed  by  a 
mortgagee  for  the  purpose  of  such  sale  as  afore- 
said; and  upon  such  registration  the  estate  or 
interest  of  the  mortgagor,  as  therein  described  to 
be  conveyed,  shall  pass  to  and  vest  in  the  pur- 
chaser, freed  and  discharged  from  all  liability  on 
account  of  such  mortgage,  or  of  any  mortgage 
registered  subsequent  thereto  ;  and  if  such  memo- 
randum of  transfer  purports  to  pass  an  estate  of 
freehold  in  possession,  not  being  a  life  leasehold, 
the  purchaser  shall  be  entitled  to  receive  a  cer- 
tificate of  title  for  the  same."  N.  S.  W.  S.  C.  R., 
vol.  10,  p.  292. 

X77  (A).     Mortgage     ReglstratJon—^e 


SJcerrett — Real  Propertjif  Act,  1861 — Mortgage 
— Duplicate  Copies.'] — Under  the  Real  Property 
Act,  1861,  a  mortgage  cannot  be  registered  which 
has  not  been  executed  in  duplicate.  S.  A.  R., 
vol.  2,  p.  21. 

173.   Mortgage,    Unregistered — Friehe 


V.  Cttllen  and  another — Real  Propertu  Acts,  1861, 
1878— CatJC/i^.]— In  February,  1872,  0.  F.,  the 
registered  proprietor  of  certain  land,  under  the 
provisions  of  the  Real  Property  Act,  1861, 
deposited  his  certificate  of  title  of  such  land  with 
his  son,  W.  F.,  as  security  for  a  debt  of  £70  then 
due  by  C.  F.  to  W.  F.  In  May,  1875,  C.  F. 
mortgaged  the  same  land,  with  other  land,  to  D. 
and  E.,  but  this  mortga^je  was  never  registered. 
In  February,  1879,  C.  F.  executed  a  memo- 
randum of  transfer  of  the  land  in  question  to  W. 
F.  D.  and  E.  lodged  a  caveat  with  the  Registrar- 
General  forbidding  the  registration  of  any  instru- 
ment affecting  the  land.  W.  F.  thereupon  took 
out  a  summons  calling  upon  D.  and  E.  to  show 
cau^e  why  the  caveat  should  not  be  removed. 
W.  F.  at  the  time  of  taking  the  tmnsfor  had  no 
notice  of  the  unregistered  mortgage  : — Ileld,  that 
the  unregistered  mortgage  was  only  binding  on 
C.  F.,  and  D.  and  E  ,  the  immediate  parties 
thereto,  and  not  on  W.  F.,  and  that  the  caveat 
must  be  removed. 

Semble :  That  even  if  W.  F.  had  at  the  time  of 
taking  the  transfer  had  notice  of  the  registered 
mortgage,  ho  would  not  have  been  affected  by  it, 
and  would  still  have  been  entitled  to  have  the 
caveat  removed.     S.  A.  R.,  vol.  13,  p.  35. 

170.  Mortgagee— J)g/anet/  v.  Sandhurst 
Building  Society — In  County  Court — Title  of 
Plaintiff,] — A    mortgagee    having   an    absolute 
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transfer  by  a  certificate  of  title  under  the  Tranefer 
of  Land  Statute,  with  a  defeasance  in  a  separate 
document,  the  two  together  constituting  a  mort- 
gage,  must,  under  Order  3,  Rules  90  and  96,  of 
the  County  Court  Bules,  in  suing  for  ejectment 
in  the  County  Court,  state  his  title  in  the  plaint 
summons  as  mortgagee,  and  not  as  holder  in  fee. 
4  V.  L.  R.  (L.),  270.  See  al*o  Harvey  v.  In£flu, 
2S{a) t  anU ;  re  Wm,  Bigg»t  69,  ante;  Jonet 
V.  SellicJcj  78,  ante  i  Regina  t.  Tideman,  99, 
ante  ;   Van  Damme  v.  Bloxam,  105,  ante. 

Mortgagee,     Rent     Demand.      See     re 

O'Connell,  Ho.  169,  ante. 

XOQ.  Mortgagee*8  Rights — Eoss  t.  the 
Victorian  Permanent  Building  Society — Mori' 
gagee  holding  mortgages  under  the  general  law 
and  under  the  Transfer  of  Land  Statute — Notice 
of  Sale  bg  Mortgagee  as  to  land  under  the  Statute 
— Exercise  of  several  powers  of  sale  over  different 
lands  in  one  sale —  Vendors  and  Purchasers — Sale 
hy  Agent — Open  Contract.'] — This  was  a  suit  by 
Ross  againet  the  Victorian  Permanent  Building 
Society  to  set  aside  a  sale  of  cerain  land  that  had 
been  mortgaged  by  the  plainti:ff  to  the  Society, 
and  by  the  Society  sold  to  Mr.  Rowan.  The 
plaintiff  also  claimed  to  be  allowed  to  n  deem  the 
mortgage  on  the  land.  The  relevant  facts  are  set 
out  at  considerable  length  in  the  judgment.  A. 
L.  T.,  vol.  4,  p.  17.  See  also  Bume  v.  Stewart, 
No.  28,  ante  j  Grey  v.  Watson,  No.  152,  ante. 

Mortgagee's  Sale  See  re  Thompson  and 
Chipps,  No.  27,  ante. 

Mortgages,  Consolidation,  ^ee  Orey  t. 
Watson,  No.  152,  ante. 

Mortgagor.  See  Jones  t.  Sellick,  No,  78, 
ante  ;  Hart  v.  Stratton,  No.  119,  ante. 

Mortgagor  and  Mortgagee.  See  JPullen 
Y,  Thomson,  No.  74,  ante. 


Mortgagor's     Action.       (See    Action.) 
Mortgagor's  Agreement  to  Lease 


(See 


Agreement.) 

Mortgagor's  Legal  Estate,  ^ee  re  Ferguson 
No.  127,  ante. 

Motion.    See  in  re  Kennedy,  No.  23,  ante. 

Motion,  Issues.      See  re  Sellars,  No,  82, 
ante. 

Multifariousness.    Bqq  Bank  of  Victoria  y. 
Rawlings,  No,  52,  ante. 

Native  Grantees.     See  ex  parte  Locke,  No. 
43,  ante. 


lai.  Necessary  Title— JfiZZ<y  v.  Morissey 
— 7o  Maintain — Begistered  Proprietor  under 
Transfer  of  Land  Statute,  hut  without  legal 
estate.'] — M.,  an  uncertificated  insolvent,  became 
lessee  of  an  allotment  under  Part  II.  of  the  Land 
Act,  1865.  His  official  assignee  was  registered  as 
proprietor  under  a  Judge's  order,  made  under 
sec.  118  of  the  Transfer  of  Land  Statute,  but  not 
under  sec.  22  of  the  Land  Act,  1865.  The  assignee 
sold  and  transferred  to  the  plaintiff,  who  obtained  a 
certificate  of  title,  and  had  the  transfer  registered 
under  the  Land  Act,  1865.  In  ejectment  by  the 
plaintiffs  against  M.,  phiintiff  put  in  his  certificate 
of  title,  and  also  the  Judge's  order  and  lease,  with 
endorsement  of  registration  of  transfer  under  the 
Land  Act:— Held,  that  if  plaintiff  had  rested  hit 
case  merely  on  the  certificate  of  title,  he  would 
have  succeeded,  but  that  since  he  had  chosen  to 
go  further  and  produce  exidence  which  showed 
that  he  had  not  the  legal  estate,  but  that  it  was  in 
somebody  else,  he  must  be  nonsuited.  2  V.  B. 
(L.),  193  ;  2  A.  J.  R.,  115. 


Negligence  of  Attorney.       See  re  Davis 
and  Jones,  No,  68,  ante. 


N.Z.  Company.    See  Mudgway  t.  Davy  ami 
Butck,  No,  I,  ante. 


New    Zealand    Land     Claims- 

AUsworth  and  wife  t.  Berry — Statute  of  Limi' 
tations  (8^4,  Will,  4,  cap.  27) —Possession  of 
Crown — Possession  Adverse  to  Crown — Ordinance^ 
ISbl—Statutory  Title— Land  Transfer  Act, 
1870.]— -Although  a  purchaser  of  land  from  the 
New  Zealand  Land  Company  acquires,  after  in- 
vestigation of  his  claim,  a  statutory  right  to  call 
on  the  Crown  for  a  grant,  he  does  not  acquire  a 
statutory  title  to  the  land  on  which  he  can  main- 
tain ejectment.  The  Statute  3  &  4,  WilL  4,  cap. 
27  (Statute  of  Limitations),  does  not  apply  to  land 
purchased  from  the  New  Zealand  Land  Company 
until  the  issue  of  a  Crown  grant.  Johns  x. 
Rivers  (1)  foUowed.     N.  Z.  L.  K.,  No.  1,  184. 


Nominal     Damages.      See   Christie  amd 
another  v.  Bowles,  No,  129,  ante. 


103.  Non-Delivery  of  Abstract  of  Title 
— Davidson  v.  Brown — Land  under  Act  No, 
JOl.] — Upon  a  contract  for  the  sale  of  land  under 
the  Transfer  of  Land  Statute  (No.  301),  a  trans- 
fer under  the  Act  is  all  that  the  purchaser  is 
entitled  to ;  he  cannot  insist  upon  deliyery  of  an 
abstract  of  title  and  copies  of  deeds  and  docu- 
ments relating  to  the  land  in  defendant*s  poseet- 
sion.    5  V.  L.  R.  (L),  221 ;  1  A.  L.  T.,  43. 


Non-Joinder    of     Administrator.      See 
Saunders  y.  Cabot,  No,  15,  ante. 

Nonsuit.  Rule  Nisi  for.    See  Louch  t.  Ball, 
No,  d,  ante. 
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Notice.  See  Feaiherstone  v.  Sanlon,  4,  ante: 
Saunders  v.  Cabot ^  16,  ante;  Chomley  t.  Fire- 
brace  21,  ante  ;  Coleman  and  another  v.  Eiria, 
46,  ante;  Van  Damme  ▼.  Bloxam^  105,  antes 
Kirkham  v,  Julien,  109,  ante  ;  Franklin  t.  Jin2, 
156,  a»te;  O^^o  Harbow  Board  r.  Spedding^ 
165,  a»^6  ;  Shackell  v.  Lindsay ^  174,  a»^«  ;  i2o«« 
T.    Victoria  Permanent  building   Society,  180, 

Notice,  Breach  of  Trust.  See  National 
Bank  v.  National  Mortgage  and  Agency  Co, 

Nudum  Pactum  See  Watson  v.  Watson, 
No.  93,  ante. 


Objection    to   Title — Matthews   y. 

Jatnes — Requisition  on  the  Title —  What  is 
Transfer  of  Land  Statute.'] — A  Tendor  eold  land 
as  being  under  the  Transfer  of  Land  Statute. 
Tiie  conditions  of  sale  treated  the  land  as  being 
under  the  Statute,  but  contained  a  clause  enabling 
the  Tendor  to  cancel  the  sale  if  the  purchaser 
should  make  or  insist  on  "any  objection  to  or 
requisition  on  the  title  or  otherwise  which  the 
Tender  shall  be  unable  or  unwilling  to  remoTe  or 
comply  with."  The  land  turned  out  not  to  be 
under  the  Statute,  and  on  the  purchaser  demand- 
ing production  of  the  certificate  of  title,  in  accord- 
ance with  the  conditions  of  sale  the  Tender  can- 
celled the  sale.  On  bill  by  the  purchaser  for 
specific  performance :  —Held,  that  inasmuch  as  a 
more  secure  title  was  giTen  by  a  certificate  than 
under  the  general  law,  demanding  the  production 
of  the  certificate  of  title  was  not  an  objection  to 
or  requisition  on  the  title  so  as  to  enable  the 
Tendor  to  rescind  the  sale.  That  the  whole 
system  of  the  objections  and  requisitions  was 
based  upon  the  production  of  a  certificate  of  title, 
and  the  words  **or  otherwise  "  in  the  conditions 
did  not  include  the  demand  for  the  certificate. 
Specific  performance  decreed,  and  defendant 
ordered  to  bring  the  land  under  the  Statute.  8 
V.  L.  R.  (E),  188 ;  3  A.  L.  T.,  146. 


_ Objection toReglster  Land. 
Kerr,  No.  6,  ante. 


See  in  re 


Occupation.  See  Equitable  Building  Society 
T.  Boss,  A'o.  140,  ante. 


Official  Assignee. 
150,  ante. 


See  Giles  t.  Lesser,  No. 


Omission      Registrar.       Endorsement 


Memo.    See  Oakden  t.  (Hbbs,  No.  7,  ante. 

Onus  of   Proof.      See  re  Doust,  No.  38, 
ante. 


Open  Contract. 

No.  181,  ante. 


See  Miller  t.  Morrissey, 
Order.    See  re  Feamley,  No,  97,  ante. 


Order  for  Sale.    See  Neil  t.  Lindsay,  No. 
94,  ante. 


Order    Obtainable    In    Chambers.    See 


re  Battray,  No.  73,  ante. 


13S.  Order  to  Restrain  Registration— 

Sx  parte  \Broton — In  re  the  Transfer  of  Land 
Statute  ex  parte  Bobert  Brown — Transfer  of 
Land  Statute  (No.  301),  sec.  Z^— Caveat- 
Adverse  Possession.] — "Where  the  title  of  a 
caveator  is  based  upon  adverse  possession,  the 
Court  will  not  grant  an  order  under  section  24  of 
the  Transfer  of  Land  Statute  (No.  301),  restrain- 
ing the  Registrar  of  Titles  from  bringing  the  land 
under  the  Act.    Y.  L.  B.,  vol.  5,  L.  5. 


18Q.  Parcels  —  Stevens  t.  Williams  — 
Transfer  of  Land  Statute  {No.  301),  sections  47, 
49 — Certificate  of  Title — Plan  in  Margin-^ 
Variance  between  plan  with  figured  dimensions 
and  pegs  upon  the  ground.] — In  an  action  for 
reooTery  of  land  alleged  to  be  encroached  upon 
the  defendant's  buil(Ung,  the  parcels  of  the  plain- 
tiff's certificate  showed  his  land  to  be  part  of 
allotment  2,  and  the  plan  thereon  showed  the 
same,  and  also  that  allotment  1,  between  it  and 
the  comer  of  a  public  street,  was  66  feet  in  width, 
and  his  endence  showed  that  the  defendant's  wall 
was  upon  7  inches  beyond  such  66  feet.  The 
parcels  of  the  defendant's  certificate  and  plan 
(prior  in  date  to  the  plaintiff's)  showed  that  her 
land  was  part  of  allotment  1,  but  there  are  no 
figures  showing  the  distance  between  her  land 
and  the  comer  of  the  said  street,  and  her  endence 
showed  that  her  wall  was  placed  in  a  line  with 
the  original  allotment  peg  between  the  two  allot- 
ments, and  that  there  nas  a  surplus  in  allotment 
1 :— -lield,  that  as  between  the  two  certificates, 
the  position  of  the  defendant's  land  was  to  be 
ascertained  by  the  original  allotment  peg,  and  that 
she  was  entitled  to  the  land  in  dispute.  Y.  L. 
R.,  12,  p.  152.  See  also  ex  parte  Bowdn^  14, 
ante ;  Fis/ier  t.  Qaffney^  102,  ante  \  Equitable 
Building  Society  t.  Boss,  140,  ante. 

Parties.  See  Biggs  and  another  t.  Water- 
house,  No.  62,  ante. 


Partnership.      See    Bank 
Bawlings,  No.  52,  ante. 


of    Victoria    t. 


Part  Performance.       See     Christie    and 
another  v.  Powles,  No.  129,  ante. 


Payment.     I nterest .  See  Burner.  Stewart, 
No.  28,  ante. 

Payment,  Money.     (See  Undertaking.) 


^Payment,   Purchase  Money.    See  Lange 


I  tT  Budwolt^No.  143,  ante. 
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Payment,  Rent.  See  MutUer  t.  Flayer, 
Ho,  24,  cmie ;  Otago  Harbour  Board  v.  Spedding^ 
No.  165,  ante. 

Personalty.  Liability  of.  See  McCartney 
T.  Ketterson,  No,  17,  ante. 

Petition.    See  re  Vm.  Biggs,  No.  59,  ante. 

Plan.  See  Kirkham  r.  Carpenter,  No,  111, 
ante ;  Stevens  v.  Williams,  No.  186,  ante. 

PlalntlfTs  Verdict.  See  Kirkham  ▼.  Car^ 
penter,  No.  Ill,  ante. 

Pleading.  See  Finnoran  t.  Weir,  No.  136, 
ante. 

Possession.  See  Equitable  Building  Society 
Y,  Boss,  No.  140,  ante;  Wadham  y.  Buttle  and 
others,  No.  155,  ante. 


Possession    Adverse    to     Crown.    See 

Allsworth  T.  Berry,  No.  182,  ante. 

187.  Possession,  Demand  of —  Colonial 
Bank  V.  Boacke — Ejectment — Transfer  of  Land 
Statute,  sec.  49.1— When  R.  had  entered  into 
possession  of  land,  under  a  contract  made  with  a 
person  from  whom  those  seeking  to  eject  them- 
selves derived  title : — Held,  that  before  they  could 
maintain  ejectment,  B.  was  entitled  to  a  demand 
of  possession.  A  tenancy  at  will  is  **  an  interest," 
within  sec.  49  of  the  Transfer  of  Land  Statute. 
1  W.A'B.  &W.  L.,  165;  lA.  J.  R.,  136.  See 
also  Colonial  Bank  v.  Sabbage,  No.  126,  ante. 

X33.    Possession.     Interruption    of— 

Vieknall  v.  Hey manson— Adverse  Possession.'] — 
B.  brought  an  action  of  ejectment,  relying  on  a 
certificate  under  Act  No.  301.  H.  set  up  as  a 
defence  adverse  possession  for  more  than  fifteen 
years.  It  was  proved  that  S.,  a  tenant  of  B.'s, 
used  the  land  fourteen  years  before  action  brought. 
B.  recovered  a  verdict.  On  rule  nisi  for  a  new 
trial : — Held,  that  S.'s  use  might  be  of  right  or  a 
trespass,  and  it  was  open  for  jury  to  say  in  what 
light  they  regarded  it.  Rule  refused.  3  A.  J. 
K..  22. 

Possession  of  Certificate.  See  Neill  v. 
Adams,  No.  130,  ante. 

Possession  of  Crown.  See  Allsworth  y. 
Berry,  No.  182,  ante. 

Possession  under  Void  Lease.  See  Otago 
Harbour  Board  v.  Spedding,  No.  165,  ante. 

130.  Possessory  Title— Jgg  James  Valen- 
tine Johnstone — In  the  matter  of  the  claim  of 
James  Valentine  Johnstone  to  a  grant  of  fifteen 
perches  of  land  fronting  on  Liverpool  Street,  in 
the  City  of  Hobart — daims  to  Grants  of  Land — 


Jurisdiction."]— ^ILt.  J,  A.  Jackson,  who  appeared 
for  the  caveators,  the  Crown,  and  Joseph  Clarke, 
opened  the  caveator's  case  by  stating  that  he  wis 
in  a  position  to  show  that  the  statement  made  by 
Smith  as  to  the  origin  of  his  title  was  absolutdj 
false,  because  in  1861  Mulcahey  occupied  tlie 
property  and  paid  rent  to  Conliffe,  and  when 
Conliffe  went  to  New  Zealand  continued  to  pav 
rent  to  his  wife.  If  the  Court  disbelieved  Smith'! 
evidence,  there  was  then  no  evidence  of  Smitfa'i 
title  at  all.  Puttmg  aside  all  this,  when  Smi^ 
was  found  in  possession  what  was  the  character 
of  that  possession  ?  He  would  be  able  to  procoie 
evidence  to  show  that  Smith  had  given  a  different 
version  of  the  matter  to  that  which  he  had  giveo 
in  his  evidence — that  Smith  had  said  it  ww 
Clarke's  property,  but  that  Clarke  had  given  it  to 
him.  If  Smith  had  a  good  property  worth 
several  hundreds  of  poimds  by  the  best  of  all 
titles,  a  statutory  or  possessing  title,  why  should 
he  sell  it  for  £60,  with  a  promise  of  £90,  if  ht 
managed  to  bolster  up  a  title  in  these  pro- 
ceedings ?  If  he  could  establish  the  all-important 
point  that  the  applicant  had  paid  rent,  it  would 
abolish  the  title  set  up,  and  the  case  rested  upoa 
the  question  whether  he  had  paid  rent  or  not 
William  Mulcahey  deposed  that  he  was  a  tenant 
of  the  land  in  dispute  in  1861,  and  paid  rent  to  a 
man  named  Conliffe.  In  1862  Conliffe  went  to 
New  Zealand,  and  witness  continued  to  pay  reot 
to  Mrs.  Conliffe.  He  left  the  property  in  186S, 
and  it  was  more  than  a  year  after  that  before 
Smith  took  it.  Richard  J.  Rogers  deposed  Uist 
in  1882  he  waited  upon  Smith  with  regard  to  the 
property,  but  could  not  make  anything  out  of  him. 
On  a  subsequent  occasion,  Smith  told  him  he  paid 
rent  to  Mr.  Livingstone,  who  was  the  proper 
gentleman.  Witness  did  not  know  who  Living- 
stone was.  William  Brundlc  deposed  that  he 
was  formerly  a  collector  of  the  City  of  Hobart 
rates,  and  always  left  the  notice  regarding  this 
property  for  Mr.  Livingstone.  After  Livingstone 
died.  Smith  always  came  and  paid  the  rates  per- 
sonally. Richard  Propsting  deposed  that  he  had 
visited  Smith  at  the  request  of  Mr.  EUislon  in 
1882.  Smith  said  the  property  had  been  given  to 
him  by  Mr.  Clarke,  and  he  had  never  paid  rent 
to  anybody.  Mr.  Dobson,  in  reply,  contended  that 
there  was  nothing  to  disprove  the  fact  that  Smith 
had  remained  in  undisturbed  possession,  and 
pointed  out  that  there  was  documentary  evidence 
from  CUrke  himself  that  Smith  was  in  possession 
of  the  land  and  had  paid  rent  to  W.  J.  IT.  Claiie 
until  January,  1874,  but  that  was  over  twelve 
years  ago.  The  only  question  was  whether  they 
had  shown  twelve  years  possession  without  paying 
rent  to  this  particular  caveator,  and  he  submitted 
they  had  done  so.  If  the  caveator  vested  his 
claim  upon  a  mortgage,  he  had  no  standing  in 
that  Court,  as  had  been  laid  down  ^  His  Honor 
Sir  Wm.  Dobson  in  July,  1883.  He,  therefore, 
contended  that  the  grant  should  be  issued  to 
Johnstone,  and  inasmuch  as  his  learned  ft-iend 
had  no  right  to  put  them  to  this  ezpensei  knowing 
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Clarke  could  not  establish  a  claim,  he  should  be 
made  to  pay  the  costs  of  the  case.  The  Acting 
Chief  Justice  said  in  this  case  the  applicant  was 
a  purchaser  from  George  Smith,  who  alleged  that 
he  came  into  possession  of  the  property  in  dispute 
nearly  thirty  years  ago  under  a  tenancy  at  nrst, 
and  afterwiurds  converted  into  a  contract  of  sale, 
from  one  Conliffe.  Smith  had  admittod  that  the 
contract  for  sale  had  never  been  carried  out — 
that  was,  that  he  had  never  paid  the  wiiole  of  the 
purchase  money  he  had  agreed  to  pay.  But  he 
said  for  more  than  twenty  years  he  had  never 
paid  any  rent,  and  continued  in  possession  of  the 
land  without  being  called  upon  to  pay  any  rent. 
If  this  matter  had  come  before  the  Court  for  the 
first  time,  as  to  whether  a  man  coming  into 
possession  under  circumstances  like  those  had 
acquired  a  title — there  might  be  some  difficulty 
in  coming  to  a  decision,  but  by  a  long  series  of 
decisions  it  had  been  held  enough  for  an  applicant 
to  show  that  he  had  been  in  possession  for  twenty 
or  twelve  years,  as  the  case  might  be.  The  Court 
was  of  opinion  that  the  applicant  had  established 
the  fact  that  he  had  been  m  possession  for  more 
than  twelve  years  without  any  payment  of  rent. 
They  found  that  in  Mr.  Clarke's  application, 
which  was  made  a  little  less  than  two  years  ago, 
it  was  stated  that  George  Smith  had  occupied  the 
land  under  a  mortgage  which  W.  J.  Clarke  held 
on  the  said  land.  It  was  obvious  that  had  not 
been  proved.  There  was  nothing  to  support  that 
statement,  and  a  great  deal  to  contradict  it. 
Then  it  was  stated  tiiat  Smith  paid  rent  to  Clarke 
up  to  his  death  in  1874,  but  that  had  not  been 
proved,  and  there  was  contradictory  evidence  that 
no  such  rent  had  been  paid.  It  had  been  sug- 
gested that  Smith  paid  rent  to  Livingstone,  but 
there  was  no  real  evidence  in  support  of  it.  It 
had  only  been  proved  that  Smith  had  told  some 
person  that  he  paid  rent  into  the  Bank  for  the 
true  owner.  There  was  nothing  to  dispute  the 
evidence  that  Smith  had  been  in  possession  of  the 
land  for  more  than  twelve  years  without  payment 
of  rent.  Therefore,  an  order  would  be  given  for 
a  grant  to  be  made  to  the  applicant  Johnstone. 
Begarding  costs,  the  Court  was  not  disposed  to 
make  any  order,  leaving  each  party  to  pay  their 
own  costs.  His  Honor  Sir  Henry  Wrenfordsley 
concurred  in  the  judgment,  and  added  that  if, 
according  to  the  evidence  of  Propsting,  Clarke 
had  full  knowledge  in  1884  tliat  Smith  held  these 
premises  by  adverse  possession,  it  was  a  great  pity 
Clarke  had  not  taken  action  to  try  and  eject 
him.    See  also  Wctrner  v.  Dove^  No  37,  ante. 

Note. — This  report  was  compiled  and  cour- 
teously supplied  by  James  White,  Esq.,  Becorder 
of  Titles,  Tasmania,  for  purposes  of  tnis  publica- 
tion, and  in  the  absence  of  regular  reports. 

lOO.  Postponement  Decision,  Com- 
missioner's—JS^x^or^e  Bovman— Transfer  of 
Land  Statute  (No.  801),««c.  135 — Circumetancee 
wnder  which  the  deeution  of  the  Commurioner  on 
a  title  should  be  postponed  instead  of  a  certificate 


reJ\tsed.']'-'Form  of  order  where  one  ground  of 
objection  is  over-ruled,  but  the  title  has  not  yet 
been  investigated.  *'No  probable  grounds  for 
refusal."  Begistrar's  costs.  A.  L.  T.,  vol.  3, 
p.  40. 

Power  of  Attorney,  Conveyance  under. 


(See  Conveyance.) 

Power  of   Sale.    See  Sume  v.  Stewart,  No, 
28,  ante. 


Power  of  Sale,  Exercise  of.  See  Buckett 
V.  Knohhe,  No.  16^,  ante;  Ross  v.  Victoria 
Building  Society,  No.  180,  ante. 

Powers,  Registrar-General.  See  Pannan 
V.  Pannan,  No,  16,  ante. 


Practice.  See  ex  parte  Bowan,  13,  ante; 
Saunders  v.  Cabot,  15,  ante ;  re  David  Le  Cotnpte, 
39,  ante ;  Bailey  v.  Chrisp,  64,  ante ;  ex  parte 
Feck,  59(c),  ante;  Saddington  v.  Rackett,  72, 
ante;  Finnoran  v.  Weir,  136,  ante;  Wilson  v. 
King,  166,  ante. 

Principal  and  Agent.  See  Barker  v.  Weld, 
No.  31,  ante. 

Prior  Grant.  See  Panman  v.  Pannan,  No,  18, 
ante. 


Priority.  See  Mudgway  v.  Davy  and  Buick, 
1,  ante ;  Sharpe  v.  JSadley,  3,  ante ;  ex  parte 
Baynes,  82(a),  ante;  Wildash  v.  Hutchison, 
132,  ante. 


Priority.    Registration.     See  Kissling   v. 
Mitchelson,  No.  123,  ante. 


Priority,    Unregistered    Incumbrance. 


See  Patchell  v.  Maunselt,  No,  113,  ante. 

Production  of  Deeds.     See  re  Craig^  No. 

ie,  ante. 

Promissory  Note.  See  Davis  v.  Herbert, 
No,  63,  ante. 

Proof  of  Title.  See  Delaney  y.  Sandhurst 
Building  Society,  No,  179,  ante. 

Protection,  Agreement  to  Lease.       See 

re  Thompson  and  Chipps,  No,  26,  ante. 

Protection.  Leasehold  Interest.  (See 
Caveat.) 

lOl.  Protection.  Purchasers — Main  v. 
Robertson^Transfer  of  Land  Statute,  1866  (No. 
301),  sec.  145.]— The  object  of  sec.  145  of  Act 
No.  301  is  to  protect  honest  purchasers  for  value* 
If  they  do  so  purchase,  the  certificate  issued  to 
them  is  good  even  against  the  proper  owner.     If 
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an  owner  ia  depriTod  of  his  land,  Ua  has  a  remedy 
against  the  person  who  committed  the  iraud  or 
against  the  assurance  fund.  A.  L.  T.,  vol.  7,  p. 
127.  See  also  Feaihersione  ▼.  Hanhn,  No.  4, 
ante. 


Public  Road. 
ante. 


Qeere  Dr.  O.  Qtdnn,  No.  40, 


Purchase  by  Execution  Creditor.    See 
Mastett  T.  Colonial  Bank,  No.  173,  ante. 

Purchase  from  Voluntary  Settler.    See 
Colonial  Sank  y.  Pye,  No.  107,  ante. 

Purchaser  without  Notice.  HeeMud^way 
T.  Davy  and  Buick,  No,  1,  ante. 


Beath  t.  Anderson — Trantfer  of  Land 
Statute  {No.  301),  sec.  106— 5ofc  by  Sheriff  of 
land  under  two  writ^ — Notice  to  Registrar  of 
Titles — Rights  of  judgment  creditors  to  purchase 
money  regulated  by  priority  of  lodging  writ  with 
Shet-iff,  irrespective  of  compliance  with  the  pro- 
visions of  this  section.'] — This  was  a  special  case, 
having  for  its  object  the  ascertainment  whether 
the  plaintifls  were  entitled  in  priority  te  goods  of 
J.  B.  under  a  writ  of  fi.  fa.  issued  to  the  Sheriff. 
It  was  contended  for  plaintiff  that  haring  issued 
execution  before  Mrs.  W.,  they  could  claim  pay 
ment  of  their  debt  in  prioritjr  to  hfer,  notwith 
standing  that  she  had  first  given  notice  to  the 
Begistrar  of  Titles  that  she  had  issued  a  fi.  fa. 
against  J.  B.  The  Court  held  that  the  plaintifib 
were  entitled  to  be  paid  their  debt  in  priority  to 
Mrs.  W.,  and  gave  judgment  for  the  plaintifls. 
A.  L.  T.,  vol.  4,  p.  161.  See  also  re  McCarthy, 
19,  ante  j  Miller  v.  Morrissey,  181,  ante. 


Purchaser.  Application  by.  (See  Appli- 
cation.) 

Purchaser  of  Lease,  Rights,  and  Lia- 
bilities. See  Kickham  y.  The  Queen,  No.  159, 
ante. 


Purchaser,  Sheriffs  Sale. 
T.  Maunsell,  No.  113,  ante. 


See  Patchell 


Purchasing  at  Under  Value.  BeeKearton 
y.  Richardson,  No.  125,  ante. 

Purchasing  La^d  without  Enquiry.    See 
Saunders  y.  Cabot,  No.  15,  ante. 


—Ratim 


Rates — In  re  James  Alexander  Pond 


--Rating  Act,  1882,  sees.  37  to  AA^Land  Trans- 
fer Act,  1885— -iSa/tf  of  land  for  non-payment  of 
rates — Title  from  Public  Trustee."] — Where  a 
conveyance  is  made  by  the  Public  Trustee  of  land 
sold  for  non-payment  of  rates,  under  the  powers 
contained  in  tiie  Bating  Act,  1882,  the  pur- 
chaser has  an  unimpeachable  Parliamentary  title 
to  the  land,  and  may  bring  it  under  the  proviaions 


of  the  Land  Transfer  Act  witliout  being  required 
to  supply  evidence  as  to  the  validity  of  the  sale. 
N.  Z.  L.  B.,  1887,  p.  254. 

Rates    Unpaid,     See  ex  parte  Iblk,  No, 
170,  ante. 


Real    Estate    Unad  ministered. 
Saunders  v.  Cabot,  No.  15,  <inte. 


See 


See 


Reasonable    Question    of    Title. 
Regina  v.  Price,  No.  162,  ante. 


ICHfc.     Real    Property     Issues — Retht 

ctpplication  of  John  Eaton — Real  Troperty— 
Registrar- Qeneral— Sale  of  Land— Title  to  Land 
—Issue  of  CerHfioate  of  TitU—2&  Ttct.,  No.  14.] 
— The  Crown  grantee  of  certain  land  sold  it  to  • 
purchaser,  and  gave  possession  of  the  land  and 
delivered  the  Crown  grants  to  him.  The  veadon 
received  the  purchase  money,  but  no  transfer  of 
the  land  was  executed.  Two  years  afterwards, 
the  vendors  disappeared  and  were  not  afterwards 
heard  of.  The  purchaser  continued  in  undis- 
turbed possession  of  the  land  for  twenty  years 
after  the  purchase,  and  then  applied  to  the 
Registrar-Ckneral  to  issue  a  certificate  of  title  to 
the  land  in  his  name  : — Held,  that  the  purchaser 
was  entitled  to  have  the  certificate  of  title  issued : 
— Held,  also,  that  when  a  good  prima  facie  title 
to  land  is  established,  such  as  the  Court  would 
compel  a  purchaser  to  take,  a  certificate  of  title 
ouglit  to  issue.  Q.  L.  B.,  1879,  p.  9.  See  also 
Jones  T.  Sill,  No.  151,  ante. 

Real    Property  Act.    Scope    of.       See 
Jfleatherstone  v.  Manlon,  No.  4,  ante. 

Real  Property  Act  of  South  Australia. 
See  Feathersione  v.  Manlon,  No.  4,  ante. 


Recalling  Certificate.     See  ex  parU  the 
Mutual  Trust  Co.,  No.  117,  ante. 


Re-Entry.   Right  of.  See  BucknaUr.Reid, 
No.  145,  ante. 


Re-Entry,  Tender  Rent  Before,       See 
Kickham  y.The  Queen,  No.  47,  ante. 


Reference    re    Purchase.    See    Colcmal 
Bank  v.  Pye,  No.  107,  ante. 


Refusal    Evidence,    Title,    Easement. 


See  Jones  v.  Park,  No.  81,  ante. 


Refusal  to  Register.     See  ex  parte  Bowman, 
No.  2,  ante. 


Refusal  to  State  Orounds.    Bee  ex  parts 
the  Mutual  Trust  Co.,  No.  117,  ante. 

Beglstered  Holder.*  Aee  re  Ferguson,  No. 
127,  ante. 
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Registered  Proprietor.  See  Fannan  v. 
Fannan,  16,  ante,'  Jones  v,  Jones,  184,  ante; 
Finnoran  v.  Weir^  136,  ante;  Hall  v.  Loder, 
158,  aiito. 

Registered    Proprietor,    Estate    Para- 


mount.See  Massett  y.   Colomal  Bank,   Ifo. 
188,  ante. 

Registered    Proprietor's   Liability.    See 
MaddisoH  v.  McCarthy,  No,  88,  ante. 


Registered     Proprietor's     Necessary 
Title.    See  Miller  y.  Morrissey,  No,  181,  ante, 

log.  Registered  Proprietor's  Interest. 
Sheriffs  Sale  of— Eohertson  y.  Keith — Trans- 


fer  of  Land  Statute— Certiiicats  of  Title 
Adverse  Possession."] — The  defendant  bought,  at 
a  Sheriff's  sale,  the  estate  and  interest  of  W., 
registered  proprietor  of  iand  under  the  Transfer 
of  Land  Statute.  Part  of  the  land  had  been 
preyiously  sold  hy  W.  to  the  plaintiff,  who  was  in 
possession,  and  before,  and  at  the  sale,  gaye  the 
defendant  express  notice  of  his  interest.  The 
defendant  became  registered  proprietor  of  the 
allotment  under  a  transfer  by  tne  Sheriff,  and 
brought  an  action  of  ejectment  against  the  plain- 
tiff. On  the  bill  to  restrain  proceedings  in  eject- 
ment, and  to  constitute  the  plaintiff  registered 
proprietor  of  the  land  in  his  possession : — Held, 
that  his  interest  was  that  of  a  tenant  within  the 
meaning  of  sec.  49  of  the  Statute,  and  decree 
made  as  prayed.  Obsenrations  made  upon  the 
terms  "  aidyerse  possession  "  and  '*  fraud  "  in  that 
**  section."  1 W.  I.  A'B.  &  W.  Eq.,  11 ;  1  A.  J. 
B.,  14. 


Registrar  as  Receiver. 

y.  jyAlbiydhill,  No.  82,  ante. 


See  lyAlbrydhiU 


Registrar-General.  See  Biyys  and  another 
y.  Waterhouse,  68,  ante;  re  John  Eaton,  194, 
ante. 

Registrar's  Duty.  Applications.  See  ex 
parte  Bond^  No,  90,  ante.  See  also  "  Applica- 
tions." 

Registrar's  Duty.  Validity.  See  Umpher- 
stone  Y,  Wadham,  No.  149,  ante. 

Registration.  See  Mudgway  y.  Davy  and 
Buick,  1,  ante;  Barker  y.  Weld,  31,  ante;  re 
Beatlie,  58,  ante ;  Bailey  y.  Chrisp,  64,  ante ; 
re  Woods,  95,  ante;  Buckett  y.  Knobbe,16S, 
ante. 

Registration,  Restraint  of.  See  re 
Battray,  No,  78,  ante. 

Registration,  Transfer.  See  Kickham  y. 
The  Queen,  47,  ante  ;'  Mc&lone  y.  Registrar  of 
Tiiles,141,  ante. 


Regulations.     See  ex  parte  Bond,  No.  89, 


ante. 


Relief.    See  Ettershank  y.  The  Queen,  No. 


158,  ante. 

Remainderman.      See  MUler  y.    StewaH, 
No,  172,  ante. 

Removal,  Caveat.      See   re  Dams  Jones, 
No,  68,  ante. 

Rent.  Demand  of.    See  re  (TConnell,  No. 


169,  ante. 

Rents  and  Profits.  See  D'Albrydhill  y. 
D'Albrydhill,  No,  82,  ante. 

lOB.  Requisition  on  the  TltXe-^Mattheu^s 
y.  James — Objection  to  the  Title —  What  is 
Transfer  of  Land  Statute  ?  ] — A  yendor  sold 
land  as  being  under  the  Transfer  of  Land  Statute. 
The  conditions  of  sale  treated  the  land  as  being 
under  the  Statute,  but  contained  a  clause  enabling 
the  yendor  to  cancel  the  date  if  the  purchaser 
should  make  and  insist  on  "  any  objection  to  or 
requisition  on  the  title  or  otherwise,  which  the 
yendor  shall  be  unable  or  unwilling  to  remoye  or 
comply  with."  The  land  turned  out  not  to  be 
under  the  Statute,  and  on  the  purchaser  demand- 
ing production  of  the  certincate  of  title,  in 
accordance  with  the  conditions  of  sale,  the  yendor 
cancelled  the  sale.  On  bill  by  the  purchaser  for 
specific  performance: — Held,  that  inasmuch  as 
a  more  secure  title  was  giyen  by  a  certificate  than 
under  the  general  law,  demanding  the  production 
of  the  certificate  of  titie  was  not  an  objection  to 
or  requisition  on  the  title,  so  as  to  enable  the 
yendor  to  rescind  the  sale ;  that  the  whole  system 
of  the  objections  and  requisitions  was  based  upon 
the  production  of  a  certificate  of  title,  and  the 
words  **  or  otherwise"  in  the  conditions  did  not 
include  the  demand  for  the  certificate.  Specific 
performance  decreed,  and  defendant  ordered  to 
bring  the  land  under  the  Statute.  8  Y.  L.  B. 
(E.),  188 ;  8  A.  L.  T.,  146.  See  also  Sharpe  y. 
Madley,  8,  ante;  Matthews  y.  James,  184, 
ante. 


Rescission  Contract. 
EadUy,  No.  8,  ante. 


See     Sharpe     y. 


lOT.  Reserve.  Sale  o^— /»  re  Miller^ 
The  Land  Transfer  Act-Deserve  shown  on 
deposited  plan — Right  of  proprietor  to  sell 
reserve."] — A  registered  proprietor  of  land  who 
lays  out  a  township  and  deposits  a  plan  thereof 
in  the  District  Lands  Begistry  on  which  an  allot- 
ment is  shown  as  a  reserye,  does  not  lose  his  right 
to  sell  the  allotment  so  long  as  no  specific  purpose 
for  the  reserve  is  stated,  and  it  does 
that  it  was  held  out  by  way  of  inducement  to  the 
purchasers  of  other  aUotmenti  to  buy. 
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Semble :  Had  tlie  allotment  been  reserred  for 
lome  Bpecific  public  purpose,  the  purchaaers  of 
the  other  allotments  would  hate  gained  rights  in 
respect  of  it,  and  the  proprietor  could  not  in  such 
a  case  use  it  except  for  the  purpose  for  which  it 
was  reserved.     N.  Z.  L.  B.,  1887,  p.  199. 

lOB.  Restraining  Regi8trar~JZ<?  Thomas 
H,  Power,'] — A  Judge  in  Chambers  has  no  juris- 
diction upon  summons  \o  make  an  order  under 
the  Act  No.  301,  sec.  24,  restraining  the  Registrar 
from  bringing  the  land  under  the  Act.  To 
obtain  su(£  an  order  the  caveator  must  either 
bring  an  action  or  file  a  bill.  W.  W.  &  A'B.  Bep., 
vol.  6,  p.  L.  81. 

Restraint,  Assignee's  Title.    See  Kickham 


V.  The  Queen 


:,  Asslgr 


ante. 


Restraint,  Forfeiture. 
^he  Queen,  I^o.  47,  ante. 


SaOO.  Right  to  Bring  Land  under  tta 

Act — Jie  application  of  John  Benn  and  MidkSi 
Orice— Transfer  of  Land  Statute,  see.  17,  «J- 
secs.  1  and  5 — Trustees  of  fee'simple  wither 
power  of  sale.'] — Trustees  in  fee  of  land  set 
having  power  of  sale,  are  owners  within  t^ 
meaning  of  sec.  17,  sub-sec  1,  and  entitled  b 
bring  laud  under  the  operation  of  the  Sta^k. 
V.  L.  B.,  12,  p.  866. 

Rights.  Judgment  Creditors.     See  £esA 
V.  Anderson,  No.  192,  ante. 

Road.    Public.    See  re  Dr.  O.  Qminn,  JT* 

40,  ante. 


Rule  In  Shelley's  Case.     See  re  Chriiik 


Restraint.  Registrar.       See    Summers   ex 
parte  Aylwin,  No.  62,  ante. 

Resulting    Trust.      See  EaU  ?.  Loder^  No. 
158,  ante. 


and  others  v.  £owles,  129,  ante;  ex  parte  JTW/u, 
205,i»o*<. 

See  Kickham  t.      Rule.Servlce.    See  re  J.  B.  Slack,  35,  ants; 
re  Knapman,  41,  ante. 

Sale.  See  St.  George  v.  Burnett,  176,  amU; 
re  John  Baton,  194,  ante ;  Boss  t.  Victoria  Fer- 
manent  Building  Society,  180,  ante. 


Re-Transfer. 
ante. 


See  Ashley  y.  Cook,  No.  157, 


Right  of  Entry.     See  Mangakahia  y.   N.Z. 
Timber  Co.,  No.  100,  ante. 

lee.  Rights  of  Way-~yn^A.i  and  another 
v.  the  Corporation  of  Adelaide— Seal  Property 
Act,  X^Ql'-Certiflcate  of  Title— Transfer.]-- 
A  certificate  of  title  under  the  provisions  of  the 
Beal  Property  Act,  1861,  is  no  evidence  of  title  to 
rights  of  way  endorsed  tiiereon.  A  person  claim- 
ing rights  of  way  over  land  under  the  provisions 
of  the  above  Act,  must  prove  a  transfer  of  such 
rights  from  the  registered  proprietor  of  the 
servient  tenementi  and  such  transfer  must  be 
registered  on  the  certificate  of  title  of  the  trans- 
feror and  semble  of  the  transferee  also.  Plaintiffs, 
in  an  action  for  obstruction  of  their  right-of-way, 
produced  as  evidence  of  their  title  a  certificate  of 
title  under  the  provisions  of  the  above  Act,  which 
certified  that  they  were  registered  as  proprietors 
of  certain  land,  together  with  a  right-of-way  over 
certain  other  land  not  comprised  in  their  certifi- 
cate : — Held,  that  the  above  certificate  of  title  was 
not  evidence  of  the  plaintiff^s  title  to  the  right-of- 
way;  and,  per  Gwynne,  J.  (Way,  OJ.,  and 
Boncant,  J.,  dissentientibus),  that  the  certificate 
of  title,  inasmuch  as  it  certified  that  which  was 
unwarranted,  was  wholly  invalid,  not  only  as  to 
the  right-of-way,  but  also  as  to  the  whole  of  the 
land  comprised  in  such  certificate.  S.  A.  B.,  vol 
14,  p.  144.  See  also  re  Wm.  Field,  59(b),  ante  '; 
Jones  y.  Park,  87,  ante. 


Sale  by  Agent,    jj. 


Sale  by  Sheriff.  See  Kickham  t.  Tit 
Queen,  47,  ante-,  re  William  JTadkamt,  114, 
ante,'  Giles  v.  Lesser,  150,  anie:  Masseti  v. 
Colonial  Bank,  173,  ante. 

Sale,  Exercise  of  Powers  of      BeeMiUer 


V.  Morrissey,  No.  181,  ante. 
Bale.  Notice  of.    See  Bouse  v.    O^Farrell, 


61,  ante ;  Miller  v.  Morrissey,  181,  ante. 
Scire  Facias.     See  Mudgway  v.  Zksty  ami 


Buick,  No.  1,  ante. 

Selection  In  Name  of  Infant  Son. 
See  Ball  v.  Loder,  No.  158,  ante. 

g01»  Separate  Rules—jforrwMt^  ui  re 
the  estate  of— Land  under  Transfer  of  Land 
Statute.] — There  is  nothing  in  the  Transfer  of 
Land  Statute  forbidding  a  separate  motion  as  to 
land  imder  the  Act,  and  such  an  application  wDl 
be  granted,  although  not  necessary,  at  the  risk  of 
the  administrator  as  to  costs,  for  the  costs  of  an 
unnecessary  motion  will  not  be  allowed  in  passmg 
an  administrator's  accounts.  Morrison,  3  W. 
W.  &  A*B.  (I.  E.  &  M.),  84. 


Settlement. 
127,  ante. 


See  Manning  y.  Grossman,  No. 


Settling  Issues. 
ante. 


See  re  Sellars,  No.  32, 
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SherifTs  Sale~/»  the  matter  of  a 

caveat  by  Alfred  Bosquet ^  and  in  the  matter  of 
the  Real  Propertij  Acts,  1861  and  1878— ff^aZ 
JPropertif  Act,  1861 — Real  Property  Act  Amend' 
ment  Act,  1878,  sees.  41  and  67 — Fieri  Facias — 
Unregistered  Transfer.^ — The  transferee  under 
an  uDregistered  transfer  from  the  registered  pro- 
prietor of  land  under  the  Real  Property  Acts  is 
the  equitable  owner  of  the  land,  besides  haring, 
under  sec.  67  of  the  Act  of  1878,  a  right  or  claim 
to  be  registered  as  proprietor.  The  Sheriff,  under 
a  writ  of  venditioni  exponas,  has  only  power  to 
sell  the  debtor's  beneficial  interest,  and  the  rights 
of  other  beneficiares  antecedent  to  the  registration 
of  the  writ  of  fi.  fa.  will  be  protected  on  proper 
proceedings  being  taken,  at  any  time  before  the 
registration  of  the  transfer  from  the  Sheriff.  On 
January  10th,  1883,  L.  executed  a  transfer  of 
land  under  the  Eeal  Property  Act,  1861,  to  B., 
but  the  same  was  not  registered.  On  February 
16th,  1883,  a  writ  of  fieri  facias,  issued  on  a 
judgment  against  L.,  was  lodged  with  the 
Registrar- Q-eneral  and  registered.  The  Sherifi* 
afterwards  sold  to  B.  T.,  and  executed  a  transfer 
to  him  :~Held,  that  B.*s  unregistered  transfer 
took  precedence  of  the  unregistered  transfer  by 
the  Sherifi*,  and  that  B.  was  entitled  to  hare  his 
transfer  registered.  S.  A.  R.,  vol.  17,  p.  173. 
See  also  ^eill  v.  Adams,  130,  ante;  Beath  v. 
Anderson,  192,  ante;  Robertson  v.  Keith,  196, 
ante. 


Specific    Relief.      See    re   Thompson   and 


Chipps,  Nos.  26  and  70,  ante. 


Solicitor, 
ante. 


See  Barker  v.    Weld,   No,  31, 


Solicitor  and  Client. 
brace,  No.  21,  ante. 


See  Chomley  v.  JVre- 


Sollcltor,  Costs   of.     (See  Costs.) 


a03.   Specific 


g04;.  Splitting  Case — Munro  v.  Suther^ 
land— Plaintiff *s  Title.^—A  plaintiff  does  not 
split  his  case  by  relying  on  his  certificate  of  title, 
and  afterwards  bringing  forward  evidence  to  rebut 
a  case  made  by  the  defendant  that  the  certificate 
is  subject  to  the  defendant's  occupation,  by  virtue 
of  the  provisions  of  the  Transfer  of  Land  Statute 
or  of  the  Mining  Statute,  1865,  since  the  plain- 
tiff does  not  by  his  rebutting  evidence  attempt  to 
improve  the  case  he  had  made  by  the  production 
of  his  certificate,  but  answers  the  case  put  forward 
by  the  defendant.    4  A.  J.  R.,  166. 

Standing  Over.    See  re  Kennedy,  No,  23, 


ante. 


See  Kirkham  v. 


Starting  Point,  Survey. 
Carpenter,  No,  111,  ante. 


Status  of  Mortgage  rand  Mortgagee. 


See  G-rey  v.  Watson,  No,  152,  ante, 
gOS.  Status  of  Non-Rule  In  Shelley's 


Case — Fx  parte  kViUis  and  others.\ — A  testator 

nis 


Performance —  Colechin 

V.    Wade  —  Voluntary  —  27    Eliz.,    cap,    4 
VolwUeer  holding  a  certificate  ftnder  Transfer  of 
Land  Statute    (No.  301)— JB'y  a  Purchaser.']'— 

A.  was  owner  of  land  and  brought  it  under  No. 
301,  the  certificate  of  title  being  issued  to  his  son 

B.  Nine  months  afterwards,  A.  contracted  to 
sell  it  to  C.  0.  filed  a  bill  for  specific  perform- 
ance, and  to  have  issue  of  certificate  to  B.  declared 
void  as  against  him  : — Held,  that  the  transaction 
was  void  as  against  0.  under  27  Eliz.,  cap.  4,  and 
that  it  was  not  protected  under  sees.  49  and  50, 
the  protection  afforded  under  those  sections  being 
intended  for  real  purchasers  under  the  Act,  and 
persons  dealing  with  them,  not  to  sons  taking 
presents  from  their  fathers.  Specific  perform- 
ance decreed.  3  V.  L.  R.  (E.),  266.  See  also 
re  Thompson  and  Chipps,  27,  ante ;  Oeorge  v. 
Australian  Mutual  Provident  Society,  66,  ante ; 
Van  Damme  v.  Bloxam,  105,  ante ;  Ashley  v. 
Cook,  137,  ante  ;  Fttershank  v.  The  Queen,  158, 
ante;  Butler  t.  Saddle  Sill  Mining  Company, 
163,  ante. 


devised  and  bequeathed  to  trustees  liis  real  and 
personal  estate,  to  hold  the  same  upon  trust  to 
pay  his  debts  j  and,  in  case  the  personal  estate 
should  be  insufficient,  he  authorised  the  trustees 
and  their  heirs  to  sell  such  part  of  the  real  estate 
as  should  be  necessary  for  that  purpose ;  also, 
upon  trust,  to  let  for  the  best  rent  such  parts  of 
the  real  estate  as  should  not  be  sold,  until  the 
testator's  son  should  attain  the  age  of  twenty-one 
years.  The  testator  directed  that  the  rents  of  the 
real  estate,  or  so  much  as  should  be  necessary, 
was  to  be  applied  towards  the  maintenance  of  Lis 
son  until  he  should  have  attained  twenty-one 
years  of  age,  and  then  the  trustees  were  to  hold 
the  land  upon  trust,  to  permit  and  suffer  the  son 
to  enter  upon,  occupy,  and  enjoy  the  said  real 
estate,  and  receive  and  take  the  rents  and  profits 
thereof,  during  the  term  of  his  natural  life,  to  and 
for  his  own  proper  use  and  benefit.  Testator 
til  en  declared  that  the  son  should  have  power  to 
let  the  real  estate  for  any  term  not  exceeding 
twenty-one  years,  and  upon  the  son's  death  the 
testator  devised  the  real  estate  as  follows: — 
"  Unto  the  heirs  of  the  body  of  him,  my  said  son, 
lawfully  to  be  begotten,  whether  male  or  female, 
share  and  share  alike,  as  tenants  in  common  (if 
more  than  one) ,  and  to  their  several  and  res- 
pective heirs  and  assigns  for  ever."  And  the 
trustees  were  directed  to  convey,  assure,  transfer, 
and  pay  the  same  to  them,  him,  or  her,  accord- 
ingly : — Held,  that  the  legal  estate  was  in  the 
trustees  until  the  son  attained  the  age  of  twenty- 
one  years.  Upon  the  son  attaining  that  age,  he 
took  the  legal  estate  in  all  the  land  then  unsold ; 
and,  upon  the  death  of  the  son,  the  legal  estate 
passed  at  once  by  operation  of  law  to  the  heirs  of 
his  body ;  also :— Held,  aa  both  limitationB  were 
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legal,  the  rule  in  Shelley's  case  applied,  and  the 
estate  of  the  son  was  one  of  inheritance : — Held, 
also,  per  Sir  James  Martin,  C.J.  (following 
Je9»on  T.  Wright t  2  Bligh,  1),  that  in  a  derise 
such  as  this,  the  words,  after  the  words  "  hein*  of 
the  hodf,"  muit  be  rejected  as  being  repugnant 
to  the  estate,  which  those  words  properly  and 
technically  created  -.—Held,  also,  per  Hargraye, 
J.  (following  Doe,  d,  Cowper  v.  JKcAr»,  7  T.  R., 
433),  that  clear  words  of  derise  in  a  will  cannot 
be  cut  down  by  subsequent  ambiguous  words. 
V.  L.  R.,  Tol.  12,  p.  312. 

Statute  of  Frauds.  See  Christie  and 
another  y.  Fowles,  129,  ante;  re  Strong,  218, 
pott. 

Statutory  Title.  See  Davidson  v.  Brown, 
No.  182,  ante. 

Subject    to     Mortgage.       See    ex  parte 


IHnlayt  No,  55,  ante. 


I.  Substitution.  Names — Be  Brodziak 
— Real  Property  Act  further  Amendment  Act  of 
1877,  41  Vict,  'No.  18,  sec.  4— Substituting  name 
of  new  caveator  for  that  of  his  trustee  in  an 
issue.2 — The  Court  has  power  to  substitute  the 
name  of  a  new  caveator  for  that  of  the  original 
one,  but  will  only  do  so  upon  terms,  and  in  this 
case  on  costs  of  motion  being  paid,  and  on  giving 
security  for  costs  already  incurred  in  Irwin  y. 
Brodziak  before  taking  out  order.  N.  S.  W.  L. 
R.,  yol.  2,  p.  805. 

gOT.  "Such"  Certificate  —  JTg  parte 
Registrar- General  in  re  De  Lissa  and  Coleman — 
Real  Property  Act,  sees.  92,  126 — Wrongfully 
Retained.} — Summons  under  the  Real  Property 
Act  (26  Vict.,  No.  9,  sec.  126),  by  the  Registrar- 
General,  calling  upon  W.  T.  C.  to  deliver  up  a 
certificate  of  title  of  an  equity  of  redemption, 
issued  to  Anna  M.  C.  (the  registered  owner) ,  and 
alleged  to  be  wrongfully  retained  byW.  T.  C. 
The  land,  which  is  situated  at  Narribri,  was  sold 
in  November,  1883,  by  the  Sheriff,  under  a  writ 
of  fi.  fa.,  and  bought  by  Be  Lissa,  to  whom  the 
Sheriff  executed  a  transfer  of  the  equity  of 
redemption.  The  Registrar-General,  however, 
refused  to  register  the  transfer  unless  the  certifi- 
cate of  title  was  produced ;  but  W.  T.  C.  refused 
to  produce  it,  on  the  ground  that  he  had  purchased 
the  property  from  bis  mother,  Anna  M.  0., 
previous  to  the  sale  by  the  Sheriff,  by  an  un- 
registered contract,  and  had  also  paid  off  the 
amount  which  was  due  to  the  Bank  by  his  mother 
under  a  mortgage ;  and,  further,  that  on  payment 
af  the  mortgage  money  the  Bank  had  given  him 
the  certificate  of  title.  The  registered  mortgage 
declared  that  the  Bank  should  hold  the  certificate 
while  the  security  continued.  The  discharge  was 
not  ;pegistered.  His  Honor  said  he  was  of  opinion 
.t^t  the  126th  section  of  the  Act  did  not  apply 
^to  a  case  of  this  sort.    There  was  no  contention 


that  this  certificate  had  been  issued  in  error,  or 
that  it  contained  a  misdescription  of  land  or 
boundaries,  or  that  it  had  been  fraudulently  or 
wrongfully  obtained  or  retained ;  and,  there/ore, 
the  Registrar-Q^neral  could  not  call  upon 
Coleman  to  produce  it,  so  that,  to  use  the  words 
of  the  126th  section,  it  could  be  **  canodled  or 
corrected."  Here  there  was  nothing  to  correct 
and  when  they  looked  at  the  whole  section,  it  was 
perfectly  plain  that  it  was  intended  to  meet  cases 
of  certificates  or  indorsements  issued  in  fraud  or 
error,  in  which  case  there  would  be  a  cancellation 
or  correction.  That  was  not  what  was  asked  for 
here,  and  what  was  asked  for  could  only  be 
decided  by  a  Court  of  Equity.  The  Act  did  not 
make  the  Registrar  judge  as  to  who  was  entitled 
to  a  certificate  that  had  been  properly  issued. 
As  he  was  at  present  advised,  the  proper  course 
would  be  for  Mr.  Be  Lissa  to  file  a  claim  question- 
ing this  transaction,  and  asking  for  such  steps  to 
be  taken  as  would  give  him  a  title.  Applicatioo 
dismissed.   N.  S.  W.  "  Weekly  Notes,"  1,  p.  132. 

Summons.  See  re  Thompsonand  Chipps,  70 
ante;  re  Wm.  Wadham,  114,  ante^ 

g03»  Summons,  Caveator  —  Ex  parte 
Davies  and  Inman — Iransfer  of  Land  Statute 
{No.  SOI),  sec.  117— Caveat— Right  to  summons 
caveator  —  Unregistered  Transferee  —  Supreme 
Court  Rules,  lSS4—0rd.  63,  r.  2^— Practice^ 
Urgency.'] — An  unregistered  transferee  of  land 
under  the  Transfer  of  Liuid  Statute  (No.  301),  is 
not  a  *'  proprietor  "or  "  applicant "  entitled  und» 
sec.  1 17  to  be  notified  of  a  caveat  or  to  summon 
the  caveator.  It  is  to  be  assumed  till  the  contrary 
is  shown,  that  a  single  judge  dealmg  under  Ord. 
63,  r.  2»,  of  the  Supreme  Court  Rules,  1884>  with 
a  matter  otherwise  required  to  be  determined  by 
the  full  Court,  considered  it  a  matter  of  urgency, 
and  so  had  jurisdiction.  Y.  L.  R.,  vol.  2, 
p.  780. 

aOO.  Summons  In  Chambers— 7«  re 
Williamson — Real  Property  Act.] — A  judge  in 
Chambers  has  no  jurisdiction  to  entertain  a  sum- 
mons by  a  person  seeking  to  bring  property  under 
the  Real  Property  Act.  Calling  upon  a  caveator 
to  show  cause  why  his  caveat,  forbidding  the 
bringing  of  such  property  under  the  Act,  should 
not  be  removed.  Sec.  81  of  the  Act  (No.  140) 
authorises  such  a  summons  only  in  the  case  of 
caveats  against  dealing  with  property  already 
under  the  Act.    2  W.  W.  &  AB.,  L.,  119. 


Summons,    Chambers,    Requisites  of. 

See  re  Fearnley,  No.  97,  ante. 


Summons  to  Registrar.       See  ex  parte 
Bowman,  No.  2,  ante. 

glO.  Summons  to   Remove  Caveat— 

Ex  parte   Vincent — Transfer  of  Land  Statute, 
sec.  117.]— On  an  application  under  sec  117  of 
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the  Tnmtfer  of  Land  Statute  by  the  registered 
proprietor  of  land  to  hare  a  caveat  removed,  the 
Ck>urt  will  not  order  such  caveat  to  be  removed 
upon  such  application  where  thsre  is  a  conflict  of 
testimony,  but  may  order  that  such  caveat  shall 
be  removed  unless  steps  are  taken  to  establish 
caveator's  title  within  a  certain  time.  Y.  L.  B., 
12,  p.  566. 


L.  Summons   to    Restrain   Issue  of 

Certificate — Ex  parte  the  Metropolitan  Build- 
ing  Society^Tranefer  of  Land  Statute,  29  Vict, 
(No.  301),  eect,  2,  4,  15,  17,  21,  22,  25,  29,  34, 
43,  135,  136,  152;  42  Vict,  (No,  610),  sees.  2,  3, 
4;  33  Vict.  (^o.  353),  sec.  11.]— This  was  a 
summons  by  the  Metropolitan  Building  Society 
to  restrain  the  Registrar  of  Titles  from  issuing  a 
certificate  of  title  to  Mr.  B  Byrne  for  some  land 
at  Bichmond,  with  an  endorsement  of  a  right-of- 
way  over  some  adjoining  land  owned  by  the 
Building  Society.  Judgment  from  December, 
1885.  The  Act  No.  610  is  declaratory.  The 
Commissioner  of  Titles  has  power  to  enter  upon 
a  certificate  the  easement  appurtenant  to  the 
dominant  tenement,  the  registration  of  which  is 
applied  for.    A.  L.  T.,  vol.  6,  p.  17. 

Surplus     Area.     See  ex  parte  Rowan,  No. 
14,  ante. 


.    Surrender    Lease,     Effect    of.      (See 
feffect.^ ^ ^— 

Survey.    See  Equitable  BuUding  Society  v. 
Boss,  No,  140,  ante, 

gig.  Taking  Proceedings — Ex  parte 
Fennington  and  others  re  Meredith*s  Caveat^ 
Caveat— Real  Property  Act,  1862,  sees,  21,  82.] 
— A  caveat  under  the  Keal  Property  Act,  1862, 
was  lodged  on  21st  January,  1876.  A  writ  of 
summons  was  issued  on  the  28th  of  April  follow- 
ing, and  was  renewed  from  time  to  time,  but  was 
never  served.  Under  these  circumstances,  a  rule 
nidi  to  remove  the  caveat,  under  sec.  82  of  the 
Real  Property  Act,  was  made  absolute,  with  costs. 
V.  L.  B.,  vol.  13,  p.  317. 

gl3.  Temporary  Purxi09&s^McOearv  v. 
Brodziak  —  Statute  of  Limitations  —  Adverse 
Possession— Occupation  for  Temporary  Fur- 
^o#e#.]— Plaintiff,  the  caveator,  in  an  issue  under 
the  Beal  Property  Act,  proved  that  A.,  in  1840, 
used  the  land  as  a  slaughter  yard  for  twelve  years. 
He  abandoned  it  for  two  years,  and  then  allowed 
B.  to  use  it  for  several  years  as  a  garden.  It  was 
then  used  by  C,  as  a  garden  until  1868,  when  it 
became  vacant,  and  remained  vacant  until  the 
plaintiff  took  possession.  The  defendant,  who 
had  the  documentary  title,  was  never  on  the  land 
until  1870.  Verdict  for  the  defendant :— Held, 
that  the  jury  were  justified  in  coming  to  the  con- 
clusion that  the  occupation  by  A.  was  for  tem- 
porary purposes  only,  and  was  not  such  adverse 


possession  as  to  set  the  Statute  running 
against  the  true  owner.  N.  S.  W.  L.  B., 
voL  2,  p.  303. 

Tenancies   under  Three  Years.       See 


Finnoran  v.  Weir,  No.  136,  ante. 

Tenancy.    See  JeUicoe  v.  Wellington  Loan 
Co.,  No,  60,  ante. 


Tenancy  at  Will.     See  Stewart  v.  Belton, 
No.  110,  ante. 

Tenancy  In  Common.  See  ex  parte  Locke, 


No.  43,  ante. 


Tenancy  previous  to  Mortgage.      See 
Colonial  Bank  v.  Rahhage,  No.  126,  ante. 

Tenancy,     Yearly.     See  Otago  Harbour 
board  V.  Spedding,  No.  165,  ante. 

Tenant.     See  Fatten  v.  Thompson^  No.  74, 


ante. 

gX3  (A).  Tenant  or  Lessee— Cafogr^  v. 
Pate— Sec.  49,  No.  301— fTord*.]— Held,  that 
the  word  "  tenant  *'  in  the  last  proviso  of  the  sec. 
49,  Transfer  of  Land  Statute  (No.  801),  is  used 
in  the  sense  of  "  lessee."  A.  B.  6,  September, 
1867. 

Tenant  for  Life.    See  MilUr  v.  Stewart, 


No.  172,  anU. 
Tenant    In    Possession.     See  Hunter  v. 


Player,  No.  24,  ante. 
Tenant  or  Occupier.    See  Hart  r.Slratton, 


No.  119,  ante. 
Tenant    Rights.      See  Slack  v.  Dawnton, 


No.  11,  ante. 
Tender    of    Rent.     See  Kickham  v.  The 


Queen,  No.  47,  ante. 

Time.    See  Moyle  v.  Oibbs,  No.  120,  ante. 


Title,  Assertion  of.       See    Stockdale   v. 


Hamilton,  No,  154,  ante. 

Title  by  Native  Custom.    See  Mangakahia 
V.  N.Z.  Timber  Co.,  No.  100,  ante. 


Title  from  Public  Trustee.      See   in  re 
James,  No.  193,  ante. 


gl.4;.     Title      of     Plaintiff— JfiZ^gr     v. 


Morrissey— Certificate  of  Title — Transfer  of 
Land  Statute,  sec.  159.]— The  title  of  a  plaintiff 
in  ejectment,  which  is  based  on  a  certificate  of 
title  to  a  lease  under  the  Amending  Land  Act, 
1865,  is  not  affected  as  to  its  concludye  character  ^ 
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as  evidence  for  the  plaintiff,  by  sec.  159  of  the 
Transfer  of  Land  Statute,  and  a  plaintiff  relying 
on  such  certificate  alone,  without  going  into  evi* 
dence  prior  to  the  title,  cannot  be  nonsuited. 
2  V.  R.  (L.),  193  ;  2  A.  J.  R.,  115. 


Murphy    V.    Mitchell — Certificate   of 

Title  under  Act  No.  140.]— An  owner  of  land, 
out  of  possession,  who  receiTes  a  certificate  of 
title  under  the  Act  No.  140,  subject  to  rights  sub- 
sisting under  any  adverse  possession,  receives  evi- 
dence of  a  good  title  until  those  rights  are  proved. 
4  W.  W.  &  A'B.  (L.),  13.  See  also  Munro  v. 
Sutherland,  No,  204,  ante, 

aiS  (A).  Title,  Proof  of—Wilkineon  v. 
J?rafo».]— A  duplicate  copy  of  a  certificate  of  title 
under  the  Transfer  of  Land  Statute  (No.  801),  is 
admissible  as  prima  facie  evidence  of  title  in  eject- 
ment.    1  V.  E.  (L.),  86  ;  1  A.  J.  R.,  88. 

Title  to  Land.  See  Regina  v.  Price^  162, 
ante ;  re  John  Eaton,  194,  ante. 

Tortious  Sale.  See  St,  George  v.  Burnett, 
No.  67,  ante. 

Transfer.  See  ex  parte  Baynes,  82,  ante; 
Kelly  V.  Fuller,  139,  ante  ;  Formby  v.  Adelaide 
Corporation,  199,  ante. 

Transfer  by  Forged  Instrument.  See 
Bailey  v.  Chrisp,  No.  54,  ante. 

Transfer  by  Sale  under  Fl.  Fa.      See   ex 

parte  Ellison,  No,  48,  ante. 

Transfer  by  Sheriff.  See  FaUner  v. 
Andrews,  No,  147,  ante. 

Transfer,  Father  to  Children.     See  ex 


parte  Finlay,  No.  55,  ante. 
Transfer     from     Sheriff. 


Effect     of. 


See  Sassett  y. Colonial  Bank,  No,  138,  ante. 
Transfer    of   Land    Statute    Defined. 


See  Matthews  v.  James,  No,  184,  ante. 

Transfer  of  Wrong  Land.  See  Ashley  v. 
Cook,  No,  137,  ante. 

Transfer.  Unauthorised.  See  re  Strong, 
No.  218,  post. 

Transfer,  Unregistered.  See  re  William 
Wadham,  No.  114,  ante. 

Transferee,  Unregistered.  See  re  ex 
parte  Davies  and  Inman,  No,  208,  ante, 

aie.  Transferee.  Title.  Validity— 
Fhilltps  V.  MoLachlan — Real  Froperty  Acts — 
26  Vict,,  No,  9,  seo9.  83,  84,  40,  47—36  Vict^ 


No.  7,  sec.  1 — From  holder  of  certificate,  as 
against  transferee  of  conditional  purchase  maiU 
prior  to  grant — Ejectment.^ — On  4th  March, 
1869,  Gr.  conditionally  purchased  the  land  in 
question.  On  11th  March,  1872,  O.  transferred 
to  defendant  by  notification  to  the  land  agent  of 
the  district.  On  6th  September,  1872,  a  Crown 
grant  was  issued  to  Q-. ;  and  in  1880,  the  Sheriff 
sold  under  a  fi.  fa.,  all  G-.'s  right,  title  and 
interest  to  P. ;  and  subsequently,  in  the  same 
year,  P.  obtained  a  certificate  of  title.  In  1881, 
P.  sold  to  W.,  to  whom  a  fresh  certificate  of  title 
was  issued.  Later  in  the  same  year,  W.  sold  to 
the  plaintiff  by  memorandum  of  transfer  endorsed 
on  W.'s  certificate.  No  fresh  certificate  of  title 
was  issued  to  the  plaintiff : — Held,  that  the 
plaintiff  was  entitled  to  maintain  the  action 
against  the  defendant.  Soc.  33  of  the  Real 
Property  Act  (26  Vict.,  No.  9)  applies  to  oases 
where  a  grant  from  the  Crown  has  been  issued 
subsequent  to  the  passing  of  the  Act,  and  makes 
a  certificate  of  title  conclusive  evidence  of  th'^ 
things  stated  in  it.  The  plaintiff^  by  virtue  of 
sec.  1  of  36  Vict.,  No.  7,  has  the  same  rights  as  if 
a  fresh  certificate  of  title  had  been  issued  to  him. 
And  the  endorsement  of  the  memorandum  of 
transfer  on  the  certificate  to  W.  is,  by  virtue  of 
sec.  34  of  the  Eeal  Property  Act,  evidence  of  the 
registration  of  the  transfer  from  W.  to  the  plain- 
tiff. 

Semble  :  That  by  sec.  47  of  the  Real  Property 
Act  all  the  rights  of  W.  were,  by  the  execution  of 
the  memorandum  of  transfer,  conferred  on  the 
plaintiff.    N.  S.  L.  E.,  voL  5,  p.  68. 

Transmission.  See  Fannan  v.  Fannan,  No. 
18,  ante. 

Trespass.  Qee  Sunter  r.  FUtyer,  24,  ante; 
Mangakahia  y.  N.Z,  Timber  Co.,  100,  ant^ ; 
Reg-  V.  Frioe,  162,  ante. 

Trustee.  See  National  Bank  v.  National 
Mortgage  and  Agency  Co.,  12,  ante ;  St.  George 
V.  Burnett  and  another,  57  and  175,  ante ;  Miller 
V.  Stetvart,  172,  ante. 

Trusts.  See  Cuthhertson  v.  Swann,  No,  144v 
ante.    See  also  "  Breach,"  "  Construction." 

glT.  Trusts,  Compllcated--.Er  parte 
Fennington  and  others  in  re  the  Real  Froperty 
Act.2 — James  Underwood  by  his  will  devised  his 
real  estate  in  certain  specified  portions  to  his  five 
sons  and  the  son  of  his  daughter,  for  their  res- 
pective Utcs,  witli  remainder  to  their  children  in 
equal  shares  and  proportions  as  tenants  in  common 
in  tail,  with  cross  remainders  between  them  in 
tail.  Interests  numerous  and  complicated  aroM 
in  the  estate  by  reason  of  sales,  or  attempted 
sales,  transfers,  mortgages,  insolvencies  and  deaths, 
and  the  number  of  persons  claiming  shares  in  the 
property  became  so  large  that  the  Legislature 
passed  an  Act  to  authoriBO  the  sale  of  the  whole 
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of  the  devised  lands  for  the  benefit  of  all  parties 
interested  in  it.    By  the  Act,  the  legal  estate  was 
rested  in  the  tmstees,  who  were  empowered  to 
;^ell  the  landsi  &o.,  and  to  convej  the  same  to  the 
purchasers  in  fee ;  and  it  was  enacted  that  the 
s'&id  lands,  &c.,  should  Test  absolutely  in  the  pei- 
»n8  to  whom  they  were  conveyed,  their  heirs  and 
i» signs,  ''freed  and  discharged  from  any  trusts 
'^eated  by  the  said  will.'*     By  a  second  Act,  the 
Primary  Judge  was  authorised  to  appoint  two 
a.lditional  trustees.    The  trustees  applied  to  have 
\ '  )rtions  of  the  land  devised  by  the  will  brought 
under  the  provisioifi  of  the  Real  Property  Act. 
J  he  Commissioners  rejected  the  application,  on 
~^ie    grounds,    substantiaily,    that    it  had    been 
.*  certained  by  search  in  the  Registry  office  that 
t  c^ere  were  various  encumbrances  affecting  the 
property  which  had  not  been  noticed  in  the  appli* 
,:.tion,  and  that  the  parties  interested  in  such  en- 
cumbrances were  not  parties  to  the  application, 
r  nder  the  107th  section  of  the  Lands  Titles  Act. 
1  he  trustees  applied  to  the  Court  to  make  such 
nrder  in  the  premises  as  in  its  judgment  the  cir- 
0  iimstances  of  the  case  may  require : — Held,  that 
the  legal  estate  was  vested  in  the  five  trustees, 
and  that  they  had  a  power  of  selling  and  convey- 
ing a  title  in  fee-simple  to  purchasers.      Also  : — 
Held  (Sir  James  Martin,  C.J.,  dissenting),  that 
the  trustees  had  complied  with  the  provisions  of 
'  he  Land  Titles  Act ;  and  that  the  application 
^liould  be  sent  back  to  the  Begistrar-^neral  to 
tf&use  the  investigation  of  the  title  to  be  proceeded 
with.    The  order  drawn  up  (and  settled  by  the 
•  ourt)     was     as     follows  : — It    was    declared : 
"  (1)  That  all  the  applicants  have  vested  in  them 
'he  legal  estate  of  the  lands  devised  by  the  will  of 
}  ames  Underwood  in  the  said  application  men- 
-  'oned,  with  full  pow^r  to  sell  and  convey  the 
.  .\me  absolutely  to  the  purchasers,  their  heirs  and 
^dsigns,  freed  and  discharged  from  all  the  trusts 
L.-eated  under  the  said  wiU,  and  from  all  derivative 
interests    thereunder;    (2)  that   the   applicants 
'  ave  sufficiently  complied  with  the  terms  of  the 
Ith  section  of  the  Beal  Property  Act  to  require 
)ie  Lands  Titles  Commissioners  to  direct  the  pub- 
leation  of  the  notices  required  by  the  17th  section 
'  f  the  Act,  and  to  proceed  in  due  course^with  all 
T  lie  enquiries  necessary  to  enable  them  to  deter- 
mine up)on  the  said  application  to  bring  the  said 
lands  within  the  said  Act ;  and  it  is  ordered  that 
the  Begistrar-General  do  cause  the  said  applica- 
tion to  be  further  proceeded  with  accordingly." 
V.L.R.,  vol.  18,  p.  305. 

Two  Years*  Lease.    See  Suckett  v.  Knobhe, 
Xo,  168,  atUe. 


Ultra    Vires.     See  Mudgway  v.  Davy 
fiuick,  1,  ante  5  ea?  parte  Bond,  89,  ante. 


and 


gl8.' Unauthorised  Person  Preparing 


Vransf er—22tf  Strong^ll    Vict.,  No.  38,  sec] 
13.]— A  person  preparing  a  transfer  of  land  for 


reward  without  proper  authorisation  to  do  so,  is 
guilty  of  a  contempt  of  Court  under  sec.  13  of 
the  Act,  11  Vict.,  No.  38.    4  A.  J.  R.,  150. 

Undertaking  for  Payment  of  Money. 


See  Regina  v.  IHdeman,  No.  99,  ante. 

_Unregl8tered  Instrument.  See  Franklin 
V.  Indf  156,  ante  ;  Otayo  Harbour  Board  v. 
Spedding,  165,  ante. 

Unregistered    Lease.      See  Morriesey  v. 
CletnentSt  No.  115,  ante. 

Unregistered  Mortgaga.       See  Friehe  v. 
Cullen,  No.  178,  ante. 

Unregistered  Transfer.       See     re     A. 

Bosquet,  No.  202,  ante. 


Unregistered  Transferee— DflmV« 

V.  Inman  and  others— Transfer  of  Land  Statute, 
1866  (No.  301),  sec.  17.]— An  unregistered  trans- 
feree is  not  entitled,  imder  sec.  117,  to  be  notified 
of  a  caveat  by  the  Registrar,  or  to  summon  the 
caveator  with  a  view  to  the  removal  of  the  caveat. 
A.  L.  T.,  vol.  7,  p.  99. 


Unwritten  Trust.  Costs.    Bee  D'Albrdyhll 
V.  D'AlbrdyhU,  No.  82,  ante. 


Use  and  Occupation.  Bee  Louche,  BaU, 
No,  9,  ante. 

Valuable  Consideration.  See  ex  parte 
Finlay,  No.  56,  ante. 

Variance.  Plan  and  Pegs.  Bee  Stevens  r. 
Williams,  No.  186,  ante. 

Vendor  and  Purchaser.  See  Boss  v. 
Victoria  Building  Society,  No.  180,  ante. 

Vendors.  See  Boss  v.  Victoria  Building 
Society,  180,  ante  i  Miller  v.  Morrissey,  181, 
ante. 


Vendor's     LIah.    gee  Kelly  v.  Fuller,  No. 
189,  anie. 


Verdict^  Defendant.  See  Jones  v.  Hill, 
No.  151,  ante. 

Victorian  Transfer  of  Land  Statute 
Quoted.  See  Featherstone  v.  Hanlon,  No.  4, 
ante. 

Voluntary  Conveyance.  See  SkacJcell  r. 
14ndsay,  No.  174,  ante. 


>.  Voluntary    Settlement— 7?iv;^j/  v. 

Prendergast.y^C,  in  June,  1872,  recovered  a 
judgment  against  P.  P.  for  £229  148.  6d.,  in- 
cluding costs.    On  28rd  November,  1871,  while 
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the  action  was  pending,  P.  P.  settled  land  in  trust 
for  his  wife,  W.  P.,  the  consideration  for  the 
settlement  being  stated  to  be  natural  lore  and 
affection.  On  the  20th  May,  1872,  P.  P.  and 
W.  P.  conveyed  the  property  to  J.  P.,  brother  to 
P.  P.,  the  consideration  being  stated  as  £250,  for 
which  a  receipt  was  professed  to  be  given.  P. 
P.'s  estate  was  sequestrated  on  the  1st  of  August, 
1872.  The  trustee  of  P.  P.'s  estate  instituted  a 
suit  to  have  the  settlement  and  conveyance  set 
aside.  There  was  no  evidence  that  J.  P.  had 
paid  the  £250  alleged  to  have  been  paid : — Held, 
that  the  settlement  was  void,  and  the  conveyance 
fraudulent,  and  the  land  ordered  to  be  ^iven  up 
to  the  trustee;  also,  an  account  of  the  rents 
received  by  J.  P.,  and  of  expenses  incurred  by 
him  was  directed.    4  A.  J.  B.,  12. 


.Void  Lease — Hill     v;      Cox  —  Real 

Property  Act  0/I86I,  wc.  ^2— The  Seal  Property 
Act  o/lS77i  sees.  18  and  31.]— H.  leased  land 
under  the  Real  Property  Acts  of  1861  and  1877 
toC.  for  upwards  01  three  years  by  means  of  a 
lease  not  in  form  of  the  Schedule  to  the  Act  ot 
1861 : — Held,  that  such  lease  was  void  under  sec. 
52  of  the  Actof  1861,  but  that  0.  havine;  entered 
and  paid  rent  under  the  void  lease,  he  became  a 


tenant  irom  year  to  year,  and  that  such  i 
was  a  demise  within  the  meaning  of  tec  31 
Act  of  1877.    Q.  L.  J.  B.,  1882,  p.  78. 

Waiver.    See  JSttershank  v.  The  Q«a 
153,  ante. 


Way.    Right   of.     (See   Certfflcal 

Will.    See  Campbell  v.  Jarreti,  No.  142,  <a& 

Will,  Construction  of.     See  MeCcBrtaeg' 
Ketterton,  No.  17,  ante. 

Will  of  Lands.     See  Saunders  v.  Cahol,  5i 
15,  ante. 

Witness.    See  re  O'Brien,  No.  34^  <uUe. 

Wrongfully     Retained.      See  I>e  Lius ' 

Coleman,  No.  207,  ante. 

Wrong    Land  Sold.    See  Sharpev.  Ba&t. 


No.  3,  ante. 


Yearly  Tenancy.    See  Tranter  v.  Lord,  /u 
25,  anU. 
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